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COURT OF COMMON PLEAS, 


Brice xigaihfi Smith. 



Friday, 
May aotJi. 


[M. 8 Geo. IL Roll 1283.] 

The opinion of the Court was thus delivered by 

Wtllesy Lord Chief Juftice. ** In formedon. This caufc was 
fpoken to the laft term (<r). 

The action was brought by Philip Brice againil Gerard Smith 
for four mefliiages and one acre of land in Old Brentford. The 
caufe was tried before Lord Ch, Juft, ^yre 17th February^ 
8 Geo, 2 ; and a verdid was given for the plaintiff, but a cafe 
was referved for the opinion of (he Court on thcfe points; 


Under a de« 
viTe CO A. 
and Ml heiri 
for ever, and 
if he die 
without if- 
fue then 
to his right 
hfirsy A. 
takes an 
eltace«cail. 
The pUintifF 
in formedon 
claimed un¬ 
der a devife, 
CO which was 
annexed in 


Firft, Whether there was fufticient proof of the will of Philip 
Brice, the grandfather of the plaintiff, under whom he claimed, 

. ^ of money; 

in the declaration he only fet forth the devife, not the condition, and held to be no objedtioa. 

The atteftation of a will of land need not ftate that the wiueflea fubferibed their namei in tbe pre. 
fence of the tcAator. 


(a) By HtewUm Seijt. for the pUih* 
tifF and by Cbapplt KingVSerjt. for the 
^efendaot} it had been argued before by 


Wright Seijt. for the former and Eyrt 
King's Seijt. for the latter. 

B 


) 


by 
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1737. by reafon ihat the witn^lTes were all dead, and* it iVas not faidi 
in the atteftation that they fubfcribcd their names in the pre- 

againft fence of the teftator. 

Smith. 

Secondly, Whether the title defcribed in th^ declaration was 
agreeable to the dcvife; the j^cvife under winch the plaintifTi 
claimed being on condition, and the condition being omitted in 
the declaration. 

Thirdly, Whether the words of the will created an eftate- 
tail in Philip the father of fhe demandant- 

The two firfl, points have been already determined by the 
Court, that the will was well proved, and that the title was fuffi- 
ciently defcribed. The*y were determined before I came on the 
bench, but I am clearly of the fame opinion. The laft point was 
fo determined in the cafe of Head v, Joncs^ 2 r. 1736, B, C, 

As to the third: that remains to be confnJercd, and it de¬ 
pends entirely on the conftruflion of the will of Philip Brice 
the grandfather, bearing date the iSth of yuly 1^83. The 
words of ^he w ill, fo far as they relate to the prefent cjueftion, 
are “ I give and devife unto my fon Philip Brice (who was the 
father of the plaintiff) all that my freehold mefluage or tene¬ 
ment and fo much of the freehold belonging thereunto as doth 
lie from the flakes there driven into the ground and faftened 
into the river there on the eafl (which arc the premifes in 
queflion) from and after the deccafe of my wifc Margaret unto 
the faid Philip Brice my fon and his heirs for ever, on this 
condition that he fkall pay unto my fon William Brice 30/. 
within one year after the death of my wife; and in cafe 
he fliall not pay the* faid 3of.,^then I give th^^fame unto 
my fon Wiliam Brice to enjoy the rents and profits until he he 
fully fatisfied his faid 30/. and no longer.” T 4 ien be gives 
feveral other tenements to fevcral other of his fons and their 
heirs for ever. Then follows this claufe; “ Item my will and 
mind is that in cafe any of my faid children, unto whom I 
have bequeathed any of my real br copyhold eftates, die 
without ijfue^ then I give the eflate of hinS or them fo dying 
unto his or their right heirs for ever.” 

3 ‘ Th^ 
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The qucftion is whether by thele words Philips the devifcc, 1737. 
^ad an cftate in fee or in taili and this was divided into two ' 

ISRICB 

queftions; cgainft 

Smi rif. 

I ft. Whether fce would have had an eftate^tail in cafe the re¬ 
mainder had been devifed over to a ftranger? adly, Whether 
devifing it over to the right heirs of the perfon fo dying with¬ 
out ifttie makes any difference \ 

% 

As to the firft queftion ; it cannot, be doubted now, after fci 
many foletnn “sfolutions, but that if a man devife an eftate to 
A, and his heirs, and afterwards in his will give his eftate to 
another in cafe A, dies without iffuc, the fubfequent words re¬ 
duce A'^, eftate only to an eftate-tail, and reftrain the general 
word “ heirs” to fignify only “ heirs of the body.” So likewife 
if a man devife an eftate to A,^ or to A. for life, without fay¬ 
ing more, and afterwards in the fame will devife the eftate to 
'another in cafe A. dies without iflue, thefe fubfequent words 
will enlarge yf.’s eftate by implication and give him an eftate- 
tail. And this is-founded upon thefe known rules, that the 
intention of the teftator fhall always take place in the conftruc- 
tion of wills fo far as it can be collefled from the will itfelf, and 
if it be not contrary to the rules of law ; and that the pri¬ 
ority or pofteriority of words in a will (a) is not at all regarded, 
but that the whole will muft be taken together to find out 
the intent of the teftator. The cafes i)f SouUc v. Gerrard 
reported in Cro. Kl'rz. 525, Dutlon v. Engratn reported in 
Cr^. "Jac. 427, and WbuHcy v. Racde and Hall in i 804 

and 811, cited by my Brother Hawkins counfel for the plaintiff, 
and many other cafes that might be cited, are cafes exprels 
to this purpoje. But this point has been now fo often de¬ 
termined that my Brother Ckapple^ who w'as counfel for the de¬ 
fendant, <jid not' fceni rpuch to difputc it. 

2dly, But he feeraed chiefly to rely on this diftindlion that 
though it would have this conftrudion in cafe the remainder 
had been devifed over to a ftranger, it will be otherwife in 
the prefent cafe, becaufe the remainder is devifed over to the 

(a) The Ctmc rule ulfo obtains in the conltruelion of deedS) Cgo. 3d ed. 

heirs 
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. f 

heirs of the perfon fo dying without But this di(^- 

tindlion, though it feems at firft to be of fbme weight, wheii 
confidered makes no difference either in reafon or law. Even 
in grants, where words are conftrued much ftri^ier than in the 
cafe of a will, if there be words that create I'an eflate-tail, the 
grantee will have an eflate-tail, though the next remainder be 
limited to his heirs. And nothing is more coi|i|tpn in fettle* 
ments than to limit an eftatc to a man and the heira of his body, 
remainder to his right heirs; and for this plain reafon, to pre- 
veni his difinherittng his'iffue except by fonje folemn aft done 
in his life-time. If fo plain & point wanted the authority of any 
cafes, the cafe of Tnrnman v. Cooper^ Cro, Jac. 476. and feveral 
cafes mentioned in 2 Rol. Abr. 66 and 68, are cafes in point 
to this purpofe. It is faid in Co. Ut. 2 1 and in Altham% cafe 
8 Co. 148. that if a man by deed grant an ellate to a man and 
his heirs to hold to him and the heirs of his body, he (hall have 
only an eftate-tail, and not even a fec-fimplc expeftant unlefs 
the remainder be limited to his heirs: but that if it be granted 
to one and the heirs of his body to hold to him and his heirs, 
he fhall then have an eftate-tail and a fee-fimpl/* expeftant. 
And the prefent cafe arifmg on the words of a will is much 
ftronger as to this conftruftion. 


We are therefore all of opinion that Pbiltp the father of the 
demandant took only an eftate-tail by the words of the will, and 
confequently that the verdift being for the demandant but the 
poftea being flayed tftl the opinion of the Court was had it muft 
now be delivered to the demandant, in order that he may enter 


up his judgment (i).” 

■ 

(<7) By the words “ die without ifTue” 
the devifor muft cither have mean:, cry¬ 
ing wiibout^hi'irs of the bedyf or without 
heirs generally but to fup|>ofe that he 
iifcd thf)fc words in.jthe latter fcnle would 
be to fuppofe that h* intended to devife the 
lands ‘‘ to his fon P. Brice and his heirs 
for ever, nd if he die without fuch heirs 
then to the fame heirs.’* There feems 
therefore lefs doubt refpecling the devifor's 
intention in fuch a cafe than in the ordi¬ 
nary cafe of a limitation over to ajratiger 
after “ a dying without ifliic by the firft 


{k) This cafe IS reported in Com. Rep. 
559. and 2 Eq.Ca. 217- ph^z: but 
no^ notice is taken ofjhc fecond point of 
this cafe in either of thofe reports, nor do 
the reafons given by the Court there ap¬ 
pear. There is alfo a little fnaccuracy in 
them both in the firft point, in faying that 
‘‘no fubfeription was figned fcalcd and 
publifhed &c, but only the names of the 
witnelTcs fubferibed the atteftation was 
thus " Signed fealed publifticd and de¬ 
clared byihe faid teftator to be his laft 
will and teftament in the prefence of us^ 
J*T., J.T., P.H/» 
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William Harvey*George Stokes. 

' I [E. 7 Geo. z, Rol. 934-] 

The opinion of the Court was thus given hy 

Willcs Lord Chief Jnfticc. “ This comes on uj-on ilie de¬ 
fendant’s demurrer to tiic plaintiff’s replication. 

Debt on a bond fe r l 50/. cnlei’e*! into hy the defentlam to the 
plaintiiF as fiicrifi of the county of FJfix 3d of March 173:- 

The defendant prays oyer of the condition, which is that “ if 
the above bounden Rebecca Stohes Ural) apjtear at the next county 
court to be bolded at Withain or elfcwherc in the faid county 
of FJfcx^ and then and there do profecute her adion with efied 
againfl Thomas fjawbhis gentleman for talcing and unjuflly 
detaining her cattle goods &c, and do alfo make return thereef, 
if rdurn titcreof •fKal! he adjudged by law, and alfo do favc 
knrmlefs and indemnined the faid flicrlfl' his under-flietiff de¬ 
puties and bailiffs touching and concerning the replevying and 
delivery of the faid cattle ckc, then this obligation to be void 
&:c.” And pleads that the pbiiiitiff ought not to have his 
adion againfl him, for that Rebecal Stokes in the condition 
named did appear at the next county cyurt held alter making 
the faid bond .uAi. March 1732, and then and there 

did proiccutc her adiou wltli, effed againfl the laid Thomas 
Tlcnvlins in the laid cor.dltion mentioned for taking and un- 
juflly detaining her fful cattle goods atul ch.'.ttels in the fame con¬ 
dition meniioned, and th^t uo'ixturn Uicrcof was adjudged; 
and alfo that the faid flicriff his under-lheriff deputies and 
baillfl'er any" of then\have not been damnified touching or con¬ 
cerning the replevying or delivery of the faid cattle goods and 
chattels or any of them ; and this he is ready t4> verify ; where¬ 
fore he prays judgment &c. 

The plaintiff replies that the plaint and afllon in the fiid con¬ 
dition mentioned were afterwards, to wit, on the Morroiv of 
the Jfcenfton of our Lord in the fixth year of the reign of his 

C • prefent 


» 737 - 

E'Ultr Tenr, 
10 Cjco. Z 

May 2111. 


To debt on 
rfp’Ain 
f<oirl, <jr‘- 
fcr.r'.ivt 

A. (i!.- p.- 

l) ri'pU 

did 

pio.ci.'i:r 
h.'‘ I'tit 
eirttM, and 
lhr,t no rc- 
turji of tbc 
d WiiS 
.‘mIJ tidied to 
\U (the pally 
dfllraining ;) 
plaintiff re¬ 
plied that a 
return was 
adjudged to 

B. , nt'ver- 
ihe’eTp tLr 
fiitJ B. did 
not make 
letprn ^Src. 

£:nd thi.s he 
is ready to 
cer/;/} 
fpvvKil d". 

muiK*:, ior 
ih it th-’ 
r>i'*f;ulfr had 
not vtrnhed 
h'b replica¬ 
tion : 

—Mel i, itl, 
that <t.rfir\i 
dh' u'd 

to 

' :hat t 
n .1 \ c ■ i ,4 . 

l.t n v’N.i> t,T . 
CCjTifV, !L 
iH*i» » Hi iI l* 
r-rpr,cue; 
2dly, lh:.t 
the mi(i:.kc 
of llU* |I.1I!»C 

of B. fur A. 
was fatal, 
and m’lp^ht 
he ta!:cn ad- 
van lApc of 
on d-'oojrrcr, 
ihou^'h not 
as 

cauie of de- 

I'HiT ■ ry, 
t.fiM. Rco. 

sUv't kJ. G. 
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* 737 * prefent Majefty removed 6y his MajeftyVs writ of recordari 
Har^t his Majefl:y*s Court of Common Pleas, and thereupon fuch 
sTokIh. proceedings were had in this churt that afterwards, viz. in Trinity 
Tferm fixth and fcventh of his faid Majefty^ reign by reafon 
of the default of the faid Rebecca it was confidered by this 
Court that the faid Rebecca and her pledges of profecution in 
that behalf Ihould be in mercy, and that the faid Thomas 
Hawkins Ihould be without day, and that he Ihould have 
return of the cattle goods anti chattels aforefaid, as by the re¬ 
cord thereof remaining in this court here doth more fully ap¬ 
pear ; and therefore the faid Rebecca did not profecure her adion 
with efFe£t j nevertbelefs the faid Thomas did not make return of 
the faid goods and chattels according to the (tnor of the faid con¬ 
dition of the faid bond', and this he is ready to certify; where¬ 
fore he prays judgment &c. 

The defendant demurs j and for caufe of demurrer fliews 
that the faid William hath not verified his faitf replication, and 

for that the replication is uncertain and without form. 

* • 

Two objedions(a) were taken by the icounfel for the de¬ 
fendant ; 

Firft, that the repUcaUon does not conclude rightly; it being, 

“ and this he is ready to certify f inftead of “ this he is ready 
to verify and this is afligned as caufe of demurrer. 

ia 

Secondly, that the breach alTigned in tUe, replication is, 
Thomas did not make return of .the faid cattle goods and chat¬ 
tels according to the. tenor of the condition of the faid bond, 
inftead of Rebecca. This is not Ihewn as a caufe of demurrer, 
but was infilled on as matter offtjbftance. . 

At the time when this matter was fpoken to the Court were 
of opinion that the firft objedion was of no weight; for that 
certificare fhould be taken to fignify the fame as verificare; and 
for that this part of the replication need not be verified by the 
plaintifi*, it being in the negative $ according to the rule in Co. 

\ 

{a) This cafe was argued on Friday | fupport of the demurrer and Serjt. 

Mty ijth by Parker King’s Serjt. in I fgainft it. 

3 


I 


Ut. 
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lit, 303. a, which was cited at the bar. And I will add 1737* 

this further reafon why this is well enough, becaufe it is one 
of thofe defeats which are exprefsly cured after verdi^i by 
the ftatute 16 ^ 17 Car, 2. c, 8., and upon a demurrer by the 
4 & 5 of Anne c, [a) 

• 

But as to the fecond exception, it fcems to be of great weight, 
and to be matter of fubftance and not of form; for that part of 
the replication where Thomas is millaken .for Rebesca is the 
only breach that is afligned to maintain the p1aintifF*s action, 
and therefore may be infilled on by the defendant, though not 
ihewn as caufe of demurrer. 

BiU it was faid that it is helped either by the flatute 8 Hen. 6. 

€. 12. and c. 15, or by the 16 & 17 Car, 2. c. 8,, or the ftatute 
4 & 5 An,'^c, 16. for the amendment of the law. But on con> 

^ ftderation we thjnk that it is fuch a defed as is not cured by 
any of thefe ftatutcs. It is faid in Blackamore*& cafe, 8 Co. 162. 
that there ase fourteen mifpriftons, to which the ftatutes of Hen, 8. 
do hot extend, an(| one of them is a ** Jeofail or infufiicient 
pleading or any other default of the party or his counfel,” for 
thofe ftatutes extend to mifpriftons of clerks only; and this 
feems diredlly to be the prefent cafe. The cafe in Cro. Jac. 13. 

Philips V. Rice Hugre is exadly agreeable to this. Error on a 
judgment in G. B. in audita querela. The queftion was con¬ 
cerning an annuity payable to one John ^ujls at a certain time 
and place; the plaintiff infifted that he tendered the annuity but 
that John Bujh was not there to receive it; defendant, pro- 
teftando &c, pro placito idem John BuJJj dicit that he was there 
to receive it; .the piaintiif demucrcd ; hel.d that it was no pica, 
for that it w^is pro.placito Johannes Bvsh dicit, *inftead of 
Rice; it was urged that thefe Johannes BtjR' 

were void words, and 'amendable, the plaintiff not having aft* 
ligned it for caufe of demurrer. But, per Curiam, it is not 
amendable, becaufe it is the fubftance of the plea, and not the 
mifprifion of a word only; and, as it is, there is no plea at 

{a) fiut quarre; it being **fpecially Ihewn for caufi; of demurrer.'* See 

c, i6‘J. I. 


all. 
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* 737 * There is a like cafe in Cro. Jac. 58^; John Thomas 

executor of Nicholas yoyce v. Willoughby, AiTumpfit. Promife 
that, in confideration that he the faid Nicholas would 
deliver unto him (the defendant) on requeft ^o/., he would 
repay it on fuch a day; and the declaration was, quod idem 
, Nicholaus in fadto dicit quod ipfe idem Nicholaus dtlivered 
to him the 40/. &c. Non aflumpfit pleaded, and verdift 
for the plaintiff. But judgment was arrefted; for though it 
was faid that this was th^ miflake of the clerk only, “ yet it 
was refolved thr. it could not be amended, for that it was the 
very fuhftance of the declaration, and no precedent fa£t to in¬ 
duce thereto; and that it was not a cafe where the iflfue is 
between yobn and WilHam^ and the ifliie is quod idem yohanues 
petit quod inquiratur perpatriam, et prx'didus .fimi- 

liter ; for that is merely the default of the clerk, where he had 
a precedent record to guide him how he fhould join iffue.” 
But here it is the default of the plaintiff in his Replication. The 
cafes of Birton v. Mandel reported in Cro. Jac. 67, and by 
another name in Telverton 65, yobn Vita y. yamcf Vita^ Cro. 
Eliz. 435; Cojlon V. CoJIon^ Cro, Eliz. 752; and RuJJell v. 
Grange^ Cro. Eliz. 904; are after a verdidt, and only a miiiake 
of the plainiifTs name for the defendant’s ; fo do not come up to 
the prefent cafe. And fo are the cafes of Leefer v. Wcjl^ Cro. 
yac. 444., and Meredith*^ cafe, i Ventr. 217. (^), which were 
cited for the plaintiff by Serjt. Wrigbt. The cafe of Rex v, 
Barnes ^ 2 Lev. 117. ‘comes nearer to the prefent cafe, it being 
on a demurrer: but there it was only the millakc of the plain¬ 
tiff’s name for the defendant’s,* which is very different from the 
prefent cafe. 

4 , * 

It remanns therefore only to bh confidered whether this defeft 
be helped either by the ftatute 16 & 17 Car, 2., or by the 
ftatute 4 & 5 ^nne. The ftatute 16 &• 17 Car. 2. otily cures 
defers after a verdifl:, and only where the chrijlian or furname 
of the plaintiff or the defendant ^ demandant or tenant^ is miftaken, 
where it is right in any part of the preceding roll or record; 

See alfo Britton v. Cole^ Carth. 443. | Com. Rep. *50, and Blackhek v. Mariner, 
{b) The cafes ^of dbrahat v. Butin, \ ib. 537. are of the feme delcription. 

. fo 
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ft> i]t does not extend to the prefent cafe; and would not 
('{ t^tok) have cured this even if after a verdi£t, becaufe here it 
is not the name either of*the plSintiff or the defendant that 
is miftaken. Tl^e llatute 4 & 5 feerns only to extend 
to fuch cafes as were helped after a verdift by the other 
ftatute, and it exprefsly fays that fufficient matter mufl appear 
in the pleadings on which the Court may give judgment ac¬ 
cording to the very right of the caufe: whereas no fuch mat¬ 
ter appears upon thefe pleadings,* there being no breach rightly 
affigned by the plaintiff. There was no cafe cited for the 
plaintiff lince either of thefe ftatuies, but the cafe of Lamplou^b 
V. SbortridgCy 1 Satk. 219., which was cited on the other 
queftion, and is novfife materiail to the prefent point. And 1 
cannot find any cafe fince the making of thefe ftatutes where 
fuch a defed as this has been cured. 


9 

Hak-vey 

agtinjl 

SlOKEf. 


1 could heartily wifh that it was in the power of the Court 
to redify this milVake: but we think that it is not, and are all 
of opinion that by reafon of this miftake judgment mud be for 
the defendant.” 

Judgment for the defendant. 


Charles Shelley againjl ' George Wright. 


Trin. io&:ii 
Geo* 2* 


T HE opinion gf the Court was delivered as follows by 

Willes^ Lord Chief Juftice. “’Debt on a bond dated 14th of 
May 1735 in 400/. 

The defendant prayed oyer of tlie bond,*and condition, which 
condition was thus; that whereas the above-bound G. Wrigbt 
has been* employed under the above-named C. Sbelley in the 
office of Auditor of Lincoln Nottingbam Derby and Cbejler^ and 
in the office of Auditor of the Alienation-office, and has re- 


tVednefdaf, 
Jane 29th. 

A party, exe¬ 
cuting a 
d.'cci, is 
c(lopped by 
the recital 
of a particu¬ 
lar fadl in 
that deed to 
deny fuch 

faa. 

—Therefore 
where it was 
recited in the 
condition of 
a bund that 


the obligor 

had received divere fums of money for the;obligee which he had not brought to account but ncknow. 
Ifged that a balance was due to the obligee, it was holden that the oblig^ir was eilupped to fay ihac 
he had not received any monf y fur the ufe of the obligee. 

^bere a defendant pleads matter of excufe that admits % non-performance (except in the cafe of an 
award) theplaintilT need not ai&gn a breach in his replication. 

When a plaintiff replies that the defendant is eftopped to plead kU plea, be may demand judgment 
generally. 

D *. * ceiv€J 
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«• ( 

X773> ceived fundry Aims of money in the faid feveral offices as 

perquiAtes due to the faid C, SbeUcy as Auditor, and 
Wric*ht which the faid G, Wrigbt has not yet brought any ac¬ 
count to balance, but doth hereby acknowlege that there is a 
balance due to the faid C» Shelley for money rieceived at divers 
times by him the faid G. Wright in the faid C. Shelley^ office as 
Auditor, and for which he doth hereby acknowlege himfelf 
indebted, and doth hereby oblige himfelf his heirs executors 
&c. to pay the faid balance to the faid C. Shelley his executors 
&c, and the laid G. Wright doth propofe this obligation as a 
fecurity to the faid C. Shelley for the feveral fums of money fo 
due to him as aforefaid, if therefore the faid G* Wright his 
heirs &c, do and ffiall make and deliver unto him the faid 
C. Shelley a true and particular Hate of all the fees perquiAtes 
dec. which he hath received in the faid offices for the ule and 
as the dues of the faid C. Shelley^ and pay unto the faid C. Shelley 
his executors &c, the balance thereof, or give him other legal 
fecurity for the payment thereof within one'month, and alfo 
fhall deliver &c all books papers &c upon requeA, then this 
obligation to be void, but if default Aiall bef anade ih all or. any 
of the claufes or agreements aforefaid thefi to remain in full 
force. 

Firft, there was a plea in abatement, which was overruled 
on a demurrer (<j), and the defendant was ordered to anfwer 
over; and thereupon . 

He pleaded that the plaintiffi ought not to have his aflion 
againft him, for that he the faid George [the defendant] before 
the fuing forth of the original writ had not received any fees 
perquifites.&c in the' aforefaid offices or any of them for the 
ufe and as. the dues of the faid C. Shelley^ and inAfted on fome 
other matters (^) not material to the points in queAion. 

The plaintiff replied that the faid George ought not to be ad¬ 
mitted or received to plead the plea above by him pleaded as to 

(a) See an account of that part of the j anfwer to the'other parts of the condition 
cafe in Cw/. Rep. 562, and Barnes 338. j of the bond. 

{b) Which wcre'^plcadcd by way of l» 


fo 
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• ^ 

fo much thereof wherein he pleads that before the fuing out of 1773* 
the oHg^aai writ of the faid Charles he the faid George had not SHEtunr 
received any fees pcrquifttes or profits in the faid offices or any 
of them for the ufe and as the dues of the faid Charles^ becaufe 
^ fays that before the fuing out of the faid original writ, to 
vrit, on the faid 14th of May 1735 the faid George by the faid 
condition fubfcribed to the faid writing obligatory fealed with 
his feal as aforefaid acknowleged that he had received fundry 
fums of money in the faid feverM offices in the condition men¬ 
tioned as fees and perquilites due to the faid Charles as Auditor 
as aforefaid, and for which the (aid George had not then brought 
any account to balance, but thereby acknowleged that there was 
a balance due to the faid Charles fot monies received at divers 
times by him the faid George in the faid Charles'% offices as 
Auditor as aforefaid, and for which be thereby acknowleged 
himfelf indebted and thereby obliged himfelf his heirs &c to pay 
the faid balance unto the faid Charles his executors &c; which 
faid writing obligatory with the condition fubfcribed the faid George 
doth not deny nor to it fufficiently anfwer; and this he is ready to 
verify; wherefore ^e prays judgment if the laid George ought to 
be admitted and received againft his own acknowlegement by his 
deed aforefaid to plead the plea by him above-pleaded that be bath 
not received any fees perquitites dec in (he faid offices or any of 
them for the ufe and as the dues of the faid Charles as aforefaid. 

To this the defendant demurred genenally, and the plaintiff 
joined in demurrbr. 

Hawkins Serjt., and Comyns Serjt, for the defendant. 

Skinner Serjt., and Parker Serjt. for the plaintiff. • 

• • 

Three objections were taken by the defendant to the plaintiff’s 
replication; • 

Firft, That no one can be eftopped by a recital. 

Secondly, That there is no breach affigned. 

Thirdly, That no judgment is prayed. 

i* 

Firflj As to the Eftoppel. There are fome general fay- 
ings in the books that no one fhall be effoppdd by a recital; 

3 . * • as 
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1775, as in Co. Lit. 2 S 2 ’ the reafon there given is ** becaafe it 

is no dire<a affirmation”. And in i Rol. 8 jo And 872. 
jgoinft which were cited for the defendant, there are fome few cafes in 

W«lS;iT. , . ,, , . 

which it was holdenjthat a man (hall not be eftopped by a recital: 
but there are more cafes there in which it was held that he may 
be eftopped; and in 872 there is a diflindion laid down that a 
perlbn fhall not be eftopped by a general recital, but Ihall by the 
recital of a particular thing. Accordingly there are feveral cafes 
there parallel to this (only the recitals are not quite fo ftrong) 
where it was held that the party is eftopped. And fo likewife 
it is held in Cro. Eli%. 756, ^57, Willoughby v. Brook^ and 
in Hart and Buckminjler^ in Stylee 103, reported alfo in 
Alleyn 52, that the recital in the conditioh of a bond of a 
particular indenture, or of a particular fum due, is an eftoppel 
to plead that there is no fuch indenture or no fuch fum due(e). 
And it is faid in 2 Leon. 11., an anonymous cafe, that where 
the recital is material the party fhall be eftopped; and it is 
certainly material here, for it is the very foundation of the 
whole. The reafon likewife, which is laid down in Co. Lit.^ 
why a recital ought not to eftop plainly doe& not hold in %he 
prefent cafe; fpr here is a dired affirmation of the matters 
which are infifted on as an eftoppel in the replication. 

We are therefore of opinion that the defendant is eftop¬ 
ped to fay that he hath not received any fees perquifites &c, 
as in the replication. 

As to the fecond objedion : Several cafes have been cited to 
ihew where a breach is neceflary and where not. But it is not 
necelTary to take particular notice of them or to make obferva- 
tions upon them, becaufe the rule fo far as relates to the prefent 
cafe is plainly laid d6wn in the cafe of Meredith v. Alleyn^ 
SalL 138, And Cartbew 115, that in all cafes wdiere a man 
pleads a matter of excufe which admits a non-perf6rmance (ex¬ 
cept in the cafe of an award which ftands on a particular 
ground) the plaintiff need not affign a breach in his replication, 
but otherwife where a man pleads a performance. This rule 
has never been departed from (ince; and the reafon of it feems 

{a) See alfo 21 Edw* 4« 54* b\ Cro* I CuttingwortVocdSc^ Godb* 177.8.?.; and 
Miiz- 362; Paitti V. Shiltroppt^ Alh 135 I ^Cojfcnsv* Coffins^ (?<w. 2* 

^ . to 
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to be plain, becaute the defendant after fuch plea pleaded cannot 
infill upon performance without a departure in pleading, and 
this is the prefent cafe, ^he performance here is the paying or 
giving fecurity (or the money due on the balance,; by infilling 
therefore that there was nothing due on the balance the defend¬ 
ant admits a non-performance, and only endeavours to excufe it 
by faying that nothing was due. There Is no pretence here to 
fay that the defendant infifted^ on a performance. Befides in 
this cale the defendant being eflopped to plejid this plea, it is jull 
the fame as if he had not pleadejl at all; and then to be fure no 
breach need have been afligned. The plaintiff might have 
demurred to the defendant’s plea inftead of replying, and might 
have infifted on the elloppel in his deidurrer, and then would 
have had judgment on his demurrer without affigning a breach, 
there being fufficient in his declaration to be a foundation for 
judgment. 

We think therefore likewife that there is no weight in this 
objeclion. 


Shellet 

againfi 

Wright. 





As to the third^ objedion, that judgment is not rightly 
prayed ; there have been feveral cafes cited to fhew that judg^ 
ment has been prayed otherwife, and if it had been fo here, it 
would not have been wrong. 


But we think that it is the beft way to plead it in this manner, 
and to rely on the elloppel; and fo it is'faid in Co. Lit, 303. b. 
And fo are the b*ell precedents {a). And it feems by the cafes 
of Pitt V. Knight^ iLev. 22s. and 1 Sid. and of Barnes 
V. Gladman, 2 Lev. 19, that if the plaintiff had only demanded 
judgment generally, without faying any thing more it had been 
fufficient; ;is he has done here*; and the reft, if ttnneceffary, 
may be rejedled as furplufage. Belides, if this were not well 
pleaded, yet it is certainly aided by the flatute 4 & 5 Ann. c. 16, 
it being only matter of form, and not being Ipecially affigned as 
a caufe of demurrer, fufficient matter appearing on the pleadings 
upon which the Court may give judgment ** according to the 
right of the caufe.** 

We are therefore of opinion that judgment muft be for the 
{daindfil** * . 

{a) Vide iz Hen* 6*53 j QifCsEnt* 19 j RawtfmH Afr, 4 Cr# 53. ctfe# 

17 C0. 52. an 


E 
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wednefd»y, Thomas Rowe and A^iNE his Wife azainfiVfiLhiAVi 

Jui>cx9th. e> j 

TufTE, Stephen Briggs, and Joh^ Barnes; 


To trefpufr, Xh £ opinion of the Court was delivered as follows by 

airaulc and 
UUeimpri- 

ihr« defend. Lord Chief Juftice. ,** Trefpafs. Firft count that the 

ante pleaded defendants made an affault on Anne, and beat wounded and 

a joint plea 

ot jofliiica- imprifoned her for the fpace'of three days. 

, ron under 


procefs &c, 
in which one 
faid that he^ 
as attorney 
for the party 
faing out 
that procefs, 
delivered the 


Second, that the defendants made an aflault on Anne, and beat 
and wounded her, &c, without the imprifonment j by which 
means the faid Thomas loft the advice and afliftance .of the faid 
Anne his wife in his domeftic afiairs for ten days. 


warrant to 


the other two 
defendants 
(to whom it 
was directed) 
to be exe. 
coted &c; 
and the two 
others that 
they executed, 
it &c; and 


Third, that the defendants made an aftault on Anne, and beat 
wounded took arrefted and imprifoned her for the fpace of 
feven days, an^ until the faid T\\omz& paid mfo the Jold Wiljiam 
Stephen and John the fum of ^o\, as a fine for the relecfement 
difeharge and redemption of the faid Anne, ' 


held a good 

A^defendant The defendants as to the force and arms and the whole 
bMtery^'by * trdfpafs in the declaration, except the faid aflault beating impri- 
pieading foninK and detaining in prifon of the faid Anne in the faid de- 

inolliterma- ^ ^ . . 

nusimpofuit claration nr(t above-mentioned, jointly plead not guilty; and 

&c in Order , iy* • • • i * 

toarre/i&c. luue IS joined thereupon. 


And as to the faid aflault beating imprifoning and detaining 
in prifon of the faid Anne in the faid declaration firft above- 
mentioned 4 he faid defendants alfo jointly plead a writ of refcous 
tefte’d 12th February 9 Geo. 2. returnable before the tim.e when 
&c iflTued out of JB, C., and dire£l:ed to the IherifF of Sujfcx^ 
commanding him to take the laid Anne and another perfon &c; 
That the fame was delivered to the fheriflT before the return 
thereof, and that he before the return thereof duly made a war¬ 
rant under the feal of his oflice dire<fted to the keeper of the 
gaol of the faid county, and alfo to the faid Stephen and John 
(the defendants), as his bailiffs, commanding them to take the 
faid Mne &c. Tha^ the faid warrant before the return of the 

14 writ 
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writ was, by the hands of the faid William Tutk (the defendant) 17^7* 
attorney on behalf of our faij Lord the King and the faid 
Penelope Baker in the faid writ mentioned, delivered to the faid Ji***fi 
Stephen and John to be executed in due form of 4 w; and that 
the (aid Stephen and John afterwards and before the return of 
the faid writ by virtue of the faid warrant did gently lay their 
hands upon the faid Anne in the bailiwick of the faid (heriff in 
tht faid county of Sujfex to take and arreft her, and did then 
and there take and arreft her, and did keep,and detain her for 
three days next following in their auilody, as it was lawful for 
them to do; which they aver to be the (ame aflault See, 

r • 

To this fpecial plea the plaintifts demur generally; and the 
defendants join in demurrer. 

Two objeditions were taken (tf) to the plea by Serjeant Gapper 
for the plaintiffs^ 

Firft, that Williagit TuttCy one of the defendants, hath not juf- 
tified ; and that, as at is a joint plea, if it be bad as to one de¬ 
fendant, it muft be bad as to all. 

Secondly, that a plea of molliter manus impofuit will not 
juftify a battery. 

As to the firft ohje<£lion; We admit the rule as to the joint (^) 
plea, but are of opinion that William Tutte hath juftified as 
well as the other two. 

The objedlion is that he hath aot admUted the trefpafs which 
every one tW will juftify muft do. But it is plain that he 
hath; fOr it is pleaded that he delivered the warrant as attorney 
for the plaintiffs to the other two defendants to be executed in 
due form of law, which (if true) if he had pleaded the general 
iffue it muft have been found againft him; for he who corn- 

fa) It appears that this cafe was ar- 1737; and 1738. 

gued on Wednefitay May 4th 1737. S. P. 

{b) Vide Moravia v. Sltftry M, 


mands 
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1737. tnands or diredls another to do a trefpafs is ^ilty of the trefpaft 
if done by the other perfon purfuant to his direftion (a). 

TvTxe 

As to the fecond objcdlion ; the cafes, which were cited on 
the part of the plaintiff out of 2 Rol. 546., to prove that this 
is not a good plea, rather prove the contrary. In the cafes 
cited out of Cro, Eliz. 93, and 268, it is either pleaded to the 
wounding or only to the reft of the trefpafs, and the wounding 
ts not traverfed. ^ut iit the prefent cafe the wounding is tra- 
verfed, and the plea is only ^to;the reft of the trefpafs. In the 
cafe of Carr \.Donne^ o.VenU 193., cited for the plaintiff no 
fuch thing is adjudged.: but judgment is againft the defendant 
only becaufe he had not pleaded this plea to the battery but only 
to the alTault and imprifonment; which feemed to imply that, if 
he had pleaded it to the battery, it had been a good plea ( 3 ). In 
the cafe of Patrick y.yobnfon^ as reported in 3 Lev, 403, judg¬ 
ment is given upon other points: and what 4 s faid there con¬ 
cerning this plea is faid obiter, and Ihews (I think) rather that 
it is good; for it is laid there that every laying oft*hands.is a 
battery unlefs it be excufed. The only cafe that feems to look 
the other way is the fame cafe of Patrick v. Jobnfon^ as re¬ 
ported by Lutwyebe fo. 925 and 929. But that.cafe is there 
very doubtfully reported: and he feems to rely chiefly on a cafe 
of Stoney v. Calvert^ which I cannot find, and which is contrary 
to all the other cafes. And in the end of the report he ad¬ 
mits (r) that it was lioldeu to be a good plea by Chief Juftice 
Rede as long ago as 21 Hen, 7. I believe there have been feveral 
hundred precedents llnce in the fame form ; it being the com¬ 
mon way of pleading it. Ijutwycbe concludes his report thus, 
ill tanta varietate opiniorum ,quaere meliorem; and we think 
that the opinion of thofc who hold “this plea to bd good to be 
the beft, not only as it is'agreeable to reafon and a great ma- 

(a) Vide BritUn v. Cfl/c, Salk, 409. (c) Lutttyche v/homs counfel in tint 

S. P. and Moravia, v. %rr, poj M. cafe, and who appears much difpleafed 
* 737 * with Levintz for the manner in which the 

(^) Vide Girlifig's cafe, Cre. Car, 446, latter had reported it, after combating 
7^ Marpcle v, Bqfnett and Murphy v. Levinix'a aflertion, admitted that there 
Fitzgerald, cited in Moravia v. Sl^r, were many precedents of pleading like 
Pifl' that in Patrick v. Jobtiffft, 


jority 
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jority of the precedents, but likewife becaufe it is fo exprefely 1737. 
adjudged in a very modern cafe; the cafe of King and wife 
againft iTthhert in B,Rm & M, Skinner 2!^^, {a) . 

% 


As to the cafe of WUliams v. yones^ cited for the plaintiffs, 
and faid to be in B.R, Tr. 10 Geo. 1. (^), but very little can be 
collected from it: The counfel could not agree in the ftate of 
it, but all agreed that this was not the point in queftion, but that 
the only queftion was whether cepit et arreftavit would juftify a 
battery, as not (in the opinion of the Court) Aeceffarily implying 

i^a) Alfo reported in Comb. 227, by the In BuH, N. P. 19. the true di{lin£lion 
parm* of King and Wife v. Peppard. is taken, “ an officer cannot juftify more 

[b) That cafe has bc*en fince re- ihap the afiiiult by virtue of an arreft, 
ported in 2 Str. 10.1.9, and Caf. Temp, without Ihewing that the plaintifT refjfted 
Hardw. 298: there the arrejl was pleaded or endeavoured to refeue himfclf, unhfs it 
as a juftification to the battery, aiwl the be by way of molliter manus impofuit^ and 
Court held the juftification to be itifuffi- in that manner he may ]uji'ify the beating 
cient. But according to the report of it without flyewing any refiftance or attempt to 
in the latter book, in which alone the refeue.** Vide Titley v. Foxall^ Tr. 
reafons of the Court appear, Lord 1758. 

Hardwicie Chief Juftice faid " Upon con- In this cafe however, as well as in the 

fideraiion of tile cafes w*%re of opinion cafe of a plea of refiftance or an attempt 
that a battery cannot be juftified by (hew- to refeue, it is competent to the plaintiff 
ing an arrett barely, but that in order to to reply an unjuftifiable or a fubfequent 
make it good fomething further fliould be battery, as fuggefted by Kingsmil JuUke 
(hewn,/rr that the defendant gently laid his in the cafe in 21 H. 7. “que puis cel 
hands in order to arrfl and did arrefl him^ metter de fes mains Ic defendant batit Ic 
as in the cafe of Patrick v. Johtfon, plaintiff.” 

though that way of pleading has been A defendant may alfo juftify an alTault 
doubted of; or clfc that the plaintiff made and battery dn the defence of his poffeffion 
refiftance and was going to refeue himfelf, of lands or goods, by pleading molliter 
and by reafon of that he beat him to take manus impofuit 5 tc; liro. Abr. “ Tref- 
him.” 'pcA" pi. 128 ; 2 Rol. Abr. 548. pi. 2; 

InAeeCi \n Trtfeott V. Carpenter^ i Ld. and 549. /»/. 9, lo; and %hifi.'^\(). If 
Raym. 229. ■ the Court faid “ where an adtual force be ufed, the defendant may re- 
exprefs battery is laid, it is not enough to j',ft force by force; Green \. Goddard., 
juftify the imprtfonment.uiron legal* pro- Salk, 641; and JVeaver v. hujk, 8 DurnJ. 
cels which includes a battery, but the de- and Eajl 78 ; and according to the latter 
fendaiit ought to go on and fhew that he cafe he need not plead molliter manus im- 
anefted the plaintiff and the plaintiff of- pofuitStc. There, to trefpaCs for an affault 
fered to refeue himfelf, and fb the defeird- and b.ittery the defendant pleaded that the 
ant was compelled tobeat him ; for other- plaintiff with force and arms and with a 
wife if it be not on fome fuch occafion a ftrong hand endeavoured forcibly to break 
man cannot juftify a battery in an arreft^’ and enter the defendant’s clofc, whereupon 
But it is tobeobfcrved that in that cafe the defendant refifted and oppofed fuch 
the juftification was not pleaded with a entrance &c,and if any damage happened 
molliter manus impofuit, as it was in to the plaintiff it was in the defence of the 
Patrick V. Jobnfon and in the principal*! pofleffion of die faiS clofe j and it was 
cafe here. holden to a good plea. 


laying 
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>737* laiying on hands, which kem rath«: to iiqp^ this pka is 
'SwR^ goo*^* 

again/ , c r 

Tutte* 

We are all of opinion, for the reafons afor^aid, that the de¬ 
fendants* plea is good, and that judgment ought to be for the 
defendants.** 


Friday, 
Nov. iiih* 
Mich. ilG.2 . 


If it do not 
appear on 
the record 
that there is 
a condition 
to a recogni¬ 
zance, on 
which an 
aAion is 
hroDght, the 
Court wijl 
not intend 
that there is 
any condi¬ 
tion* 


Andrew Crosse, Henry Crosse, and William 
Kroger, againji Richard Porter { a ), 

“ J^EBT on a recognizance entered into by the defendant 
to the plaintiffs and one 7 *. Chancy deceafed in the fum 
of 537/. before the Lord Chief Juftice on the 12th of Novem¬ 
ber 10 Geo. 2. The recognizance as fet forth in the declara¬ 
tion is abfolute, without any condition; at leaft none ap¬ 
pears. The breach afligned is that the defendant did not 
pay the faid fum to the plaintiffs and T. C. in his lifetime, 
nor to the plaintiffs after his death, but hath refuf^d and> ftill 
doth refufe to pay the fame, though often requelled. Damage 
20/. 


A general demurrer by the defendant, and the plaintiffs join 
in demurrer. 


Comyns Serjt. for the defendant alleges two* reafons why the 
plaintiffs cannot have judgment. 


ill, They have not fet forth the condition of the recog¬ 
nizance : ■ ‘ , 

« 

2dly, No breach is alCgned. 

Firll; It is held necelTary in the cafe of a recognizance, 
though not in the cafe of a bond with a penalty, becauTe the 
recognizance and condition make but one entire record. He 
cited the cafe of AtterbUry v. Ward ( 3 ), B. C.: there nul tiel 
record was pleaded, and fo the condition appeared; and the caiie 

(a) This cafe Is (hortly reponed in Sar». 3)9. 410 edit. (i) Since repofted ia 
£arms 60. * • , , . 

• . 3 iff 



c'p. -' 

of bolrfiacafermt^^ed, widiS> ' 

tlie-cilWKiUtioa wIm Ibt^ifedrtk tbe noordo 

' . * . ' ' 

draper Seijeaat fortlie plainttfB. The Coatt cannot fijppofe 
« condiiion* $x. may be an abfokte reee^iaanoe; and to it ap¬ 
pears to be aiiet fhrth in Ibe deelamtioa. Secondly, a breach 
48 clearly afligned, vm* noa-paymeot 

Ter Curiam* 

There may be an abfolnte vecogniaanc^ a$ well as a recog** 
mizance with a oondition. k does not appear to the Court 
-that this is a recognizance with condition ^ it mull be tak-en to 
Ik an abfolttte one, lince no condition is fet forth. We admit 
that where a condition appears on recbrd it rauft be fet forth 
in the declaration, becanfe a recognizance and condition make 
but one record. The cafes cited are different from the prefent $ 
for in the one nul tie! recm'd was pleaded j and in the other 
oyer of the condition was prayed; and fo h appeared to the 
Court in both cafes that there was a eondtUcm. The defendant 
might h^ve pleaded nul del record, or prayed* oyer in the pre¬ 
fect cafe. In the, cafe of a recognizance of bail, n ieire &- 
cias be brought againfl the manucaptors, it appears to 4>e a re¬ 
cognizance with condition, and therefore it is neceflary to fet 
forth the condition (a). But* that is di&tent from the prefent 
cafe. 

Secondly; a breach is plainly affigned, e/». non-payment of 
the money, 

’So judgment for the plaindffs** (^). 

« 

(d) So, in debt on recognizance of bail,* 
it Ihoold he Ibted \tu the decIaAtion at. 
whole fuit the defendant becanne bail and 
ifr wbal^i ParkJ*. Ttrbury^ i fPiff. aSf. 


{b) See ellb precedents of fuch decla. 
rations as the prefent in i Brt. Mntr* 164. 
p/.aS| *p. 



» 


TeV'M, &>.; 

t * * **/ it li 


’ 1737* 

'Mieti.it O a« 
|iifo»d>)i, 
JHov. i^tni 

In an aftfon 
' 4 ir#qint» 
fb« idipert 
feliMf {Mr 
tictfon, th;B 
dafendaitt 
^oot give 
in evidence 
the truth of 
them 00 the 
,genetal ifliie. 


John Smith againfi John RichArdson (a). 

“ O ASE. This comes beftSre .the Court on » caCe matfe 

Mr. Baron Fartejcw at the lail Lent aflize^for the <;ount7 
of Oxford^ and .reiervcd for the opinion of the Cctlrt. 


The a^ion was for Icandalous words fpokcn by the defend* 
ant of the plaintiff; damages .500/. Set^eral fete of words 
were laid; but the -tnoft material ones are, “ John Smith is a 
rogue and hath ftolen my beei*; and John Smith has robbed 
me of my beer.'* It was laid that the plaintiff was beer butler 
of the College of Cbriflcburch in 0 :^ord^ and that* by reafon 
of the fpeaking of thefe words he was not only injured in his 
reputation but likewife turned out of his plaqe. VerdidI for 
the plaintiff, and damages 160/. 


The Judge allowed the defendant to give the occalion and 
manner (^) of fpealvog the words in evidence: but the defend** 
ant, to mitigirtethe damages, offering to prorp the tn>th of the 
-words, Rod Aat thA^jlaintiff was really guilty.of the felony men¬ 
tioned in file declaration, the Judge would not permit iti but 
referved this point for thp'opinidn^of'this Court, whether the de¬ 
fendant could, in mitigation oF ’damages, give in evidence that 
the plaintiff was in truth guilty of the felony mentioned in the 
*declaration. « 


When this came before the ^ourt, there were feveral cafes 
cited by the counfel that bore fome refemblance to this cafe: 
but there was no calc cited in point. * * 

This therefore being a new ’cafe, and a cafe of great cottfc- 
-quenci;, the Court thtught proper) to defire the opinion of the 


either Houfe of Parliament refie^lng on 
the charaiSter of an indwiilual, if the j^otilii* 
cation'cchtatn a /aic rrpief6ntatiso|^ 
what ];ia/lcd there. 'The fa(ne.(iolo^.triw ^ 


(u) This cadi i• '^l^ortIy*.^w<>«ed in 
Barn. 19;.'410 edit, in Gm. 551.; and 
in Brac'Rtg. 383. ** ’ v 

(i) See Brmk v. Sir fl* 
flm.yar. 90,^1; aott | 8a» fife 

rbeeaicof v.y. 

£.*98, where it was holden it is not* 

crimmai# «r sftionafile, to publtlh the . ^ , 

procoedti^ of Court! of Juftice ht or ^ of that 

s-i ■ '■ 


alfo rujed. by the Court of C. S*. in tbi: 
cafe of Currie v. tTobfr^ 
ithOMh in that cafe thn iPdM 
i^Mtber the 4efeiuiMit.^|^ jflNU hi^ 
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* • • * 

reft of the Judges *001 only to guide their own judgfnent but 

Jtbat there might be an uniformity of opinion fisr the future 
in a matter of fo great moment? Accordingly the Lord Chief 
Juftice Summoned all the Judges to his Chambers in Serjeants' 
Inn, and all of them met there on Friday laft ; 

And they were all twelve unanimouily of opinion that where 
the words import a general fdony, as ** thou art a thief,’* or 
** thou ftoleft a horfe” or any other thing, not fpeclfying whofe 
it wast or when or where it was ftolen, the defendant ought 
not to be allowed bn the generah ifllie to give the truth of the 
fad in evidence in mitigation of damages. 

But in refped to the prefent cafe, and where the words 
Import a particular felony, as ** he has ftolen my beer,” there 
was a variety of opinions amongft the Judges whether fuch 
evidence ought to be received or not on not-guilty'pleaded. 
Light of the Judges were of opinion that in no cafe whatever, 
where the words imported felony or treafon, fuch evidence 
nuglit to be admitted upon not-guilty pleaded: but four were 
of opinion that it might, where the words imported a particular * 
felony. 

Thofe, who were of opinion for not admitting fuch evidence 
in any cafe whatever where the words imported felony or 
treafon, were ib principally for thefe reafons; 

• 

Firft; They thought that the Judges had gone far enough 
already in admitting fuch evidence to be given in mitigation of 
damages on the general ilTue which might ^nd ought to be 
pleaded in bar by the rules of .the common law, and thought 
that it was not pr6per to go any farther. 

• 

Secondly; That there cotild be no inconvenience or ill con- 
fequence in rejeding fuch evidence, becaufe the party has an 
t^portunity of pleading it: but that sCdmitting it might be 
attended with very ill confequences and great injuftice to the 
plaindfi*. For even where a particular felony is charged, as in 
4he prelent cafe, no one comes prepared to defend htmfelf on 
Abtrgiftltypleadlid^ which imports only.that he dfd not fpeak the 

G . * words. 



Smith 

ogMnJf 

Richaro* 

6OK. 



fcK 

*737s \n th€ pt^t cafe*if tb* (fcfenda« wterd a4l6««d’» 

€>▼« in evidettc^ the n*otli df the vordtf, he nii|^t prove that thlO 
Ri?ikos. P^fintifT Hole his beer twcnly*or thihy years ago. And hoar 
»o*f* couid the plaintiff be prepared to defend himfej^f agaifift Awh a 
charge ? He may have occafion for an hundred witncfliw: if he 
bring them and the defendant do not go upon this, he will have 
no cofls for fucli witnefles: if he do not bring them, he may be 
found guilty of a crime for which he is to forfeit bis life without 
a pollibilify of defending himfelf. And the confequence of 
that will be not onfy fuffering greatly in his reputation, but the 
Judge may fend him over to the ether fide to be tried for his 
life. This is inverting the method of trial, and putting a man's 
life in danger contrary* to ju(lice and the kribwn rules of law. 

Thirdly; By this mean likewife the plaintiff will lofe the 
advantage of replying, which he might do if this matter were 
pleaded in bar. He might infill on a pardon (u) or an ac¬ 
quittal, and feveral other matters, which he might fet forth 
in his replication, if the fadl were to be fet forth fpecially in the 
• plea, which defence he will be deprived of if'the defcndant*may 
be allowed to give it in evidence in mitigation of damages on 
not-guilty; fo the plaintiff will be in a much worfe condition 
than if the defendant had pleaded it, which he ought not to be. 

I 

Fourthly ; Befides what is called in mitigation of damages, 
conlidering the nature of the ai^ion, is al,mo(l the fame as 
irt bar; for if the defendant can bring down the damages to lefs 

than 40X., the plaintiff recovers no more colts than damages. 

• ^ 

Fifthly; By this mean likewife there may be a contrariety 
of determinations. A man may lofe his damages by not being 
prepared to defend himfelf, and may afterwards be acquitted 
on the indictment when he has an opportunity given t 6 him of 
defending himfeli; 

Sixthly; If this be admitted,, the judgment will be wroog; 
for if the words be proved to be true, the pluntiff ought not to 
xccover at all. 


la) See QiMngttn v. Wilkms$ H«b, 81. 

3 


Seventhly i 



. . , * , ' ‘ • 

»A o4 die for he cannot 

Pf W df^age-unlefs he charge it 

pirtigfilffist in Ms di^radpD,. faecaufe (as has been fald) the 
defendant cannot be prepared to anfwer it.. And for the 
■fitme reafon witnefles called to the 'credit of witneOes cannot 
fpeak to particular fad;s. 


n 



Smiti? 

Richaka- 

bON 


For thefe and feveral other reafons Ei^bt of the fudges were 
of opinion not to receive fueb evidence. And there was a very 
ilroog cafe cited, determined by Lord Macckfields a great Judge 
and a great mafter of 'evidence. • It was the cafe of the Bipjop 
of Sali/bury v. Najb (ff), for faying of him “ He preachctli 
nothing but Ues in ihe pulpit.” The defendant jdcaded not- 
guilty; and his counfel offered td give evidence of the truth 
of the words in mitigation of damages, but Lord MacclesfeU 
refufed ^ admit it with a great deal of indignation. 


The four Judgesy who were for admitting the evidence in this 
particular cafe, gave different reafons for their opinions. 

• • 

« • 

Firft; It was faid by one that it ought to be left to the dif> 
cretion of the Judge when to admit fuch evidence and when 
not; but as the confequence of this might be that fome Judges 
would admit fuch evidence and fome not, it was thought more for 
the honour of the law, and for the furtherance oi juftice, that 
there fhould be one uniform rule in that refpeO:. 

• 

Secondly; It was faid that a very great Judge had frequently 
admitted* evidence if doubtful whether it was evidence or not, 
and faid he would afterwards tell the jury how far they ought 
to have regard to it: but this,, though the pradice of a very 
great man, was thought tor he of very dangerous confequence, 

* 

Thirclly; The cafes of giving infancy, coverture, and title 
in evidence on the general iffue, which were mentioned as cafes 
parellel to this, are very different from this \ becaufe when they 
are admitted to be given in evidence, it is always in bar and 
not in mitigation of damages. 


(a) Bull* JV. P. 9. 


lourtbly ; 



4 Mic^IAELMAS TERM, ii Gso.i 

*737* fourthly; Tt was faid that there is a diicrehirti)Ctw^ it 

*s«i7^. plaintiff and witnefles, becaufe witneffcs coifae lit by owapifcifidil 

and the plaintiff it a volunte&r,* Bdt tMs' to lid a <S|^ 

KieHnaa- ^ * 

AON.' tindlion without a dioerence; for it is hard wd uojuft th^t a 
man, who purrues a legal method and craves the prOtedion of 
the law for fatisfa£l;ion fm* a wrong done to hii]^ fhould he put 
under any difadvantages whatever. ,And yet if this rule were 
to be admitted, on the fpeaking of words of another which im¬ 
port felony or treafon, the perfon of whom the words are 
fpoken would be mad if he ventured to bring bis aidion. 

a 1- 

f 

Fifthly; It was faid that words are always laid to be fpoken 
fairs et malitiofS, and that therefore any ewdence proving them 
not to be fo ought to be admitted. It was agreed that malice is 
the gift of this adion, and that therefore evidence proving the 
manner and occafton of fpeaking the words to fhew that they 
were not fpoken with malice has always been admitted ; and 
the Judge very rightly admitted it in the prefent cafe. But if 
the truth of the words Ihould be allowed to be given in 
evidence for this reafon, it ought to be ia bar of the a^ion, 
which has never been pretended. 

Several cafes likewife were cited in favor of this opinion. 
The cafe of Smithies v. Harri/on {a\ tried before Jliord Chief 
Juftice \%WilU; another cafe tried before Lord Chief 
Juftice Holty BiL 7 WilL; and the cafe of George v. Hardings 
HiL 12 Geo. i. where Lord Chief Juftice Raymond gave the 
-defendant liberty to give in evidence, on not-guUty, the truth 
of words. 

In the firft cafe before Lord Chief Juftice Holt^ it was a con- 
vidion that was given in evidence which ns a record | and a 
record is always allowed to be given in evidence even to the 
credit of a witnefs. Befides that convidion could not have been 
pleaded, becaufe he was convided only as acceffory; and the 
words were that he was a clipper and a coiner* And it is'admit- 
ted that what cannot be pleaded may be ^ven in evidence in 
mitigation of damages. 

* J^a) id, Roftn. 727. 


The 
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The nesa cafe iajaoc a cafe of fifbay, fo does not come 1737* 
to this. Beiides, though the ofiniou of a very great man, it 
<was a nifi prtuis opinion axul feemed a little extraordinary. r 

SON. 

The opinion of Lord Raymond was likewife in a cafe which 
did not import felony. 

The prefent caie being only a cafe of felony, it was not 
neceflTary to determine what might be given in evidence in 
other {a) cafes, only in the cafe of treafon, that being fttll a higher 
crime, and fo the reafoa ftronpier^ and therefore the rule is 
extended to that. 

As therefore a greSit majority of the Judges are of opinion that 
my Brother Baron Fortefcue has done right in reje^ing this 
evidence, the verdi^ that has been giv^ muft ibad.** 


Note: The eight Judges, who were for not admitting this evi¬ 
dence, were my felf, yPage^ y Denton, K Carter, ], Fortefcue, 
B. Tbompfon, B. Fortefcue, and J. Chappie, 

The four, who were for admitting it, were Ld. Ch. Juft. Lee, 
Ld. Ch. Baron Reynolds, J. Prohyn, and J. ComynsP 

{a) The,rule now extends to all cafes a Stra, laoo. and the cafes there referred 
whether the words do or do not import a to in the notes in the OiSlavo edition, 
chargeof felony j See ■{/m/rru'W V. Porir, J 


Cath. Cossens, Adminiftratrix of Thomas 
Howard, againfi B. Cossens. 

• £M. 11 Geo. 2. Roh 642.] 


M. ri G. X. 
Tuefday, 
Nov. xxd. 


“ J^EBT on bond. The defendant prays oyer of the con- 

dition, which is that, in cafe a marriace between the ^ff*"***"*®* 

^ ® hi8 mtrrtage, 

defendant and Joan Maynard take efted, if the laid B. Coffins condi* 

dicion ihxc he 
would per- 

mit hit intended wife either duting^the nmrringe or by will to difpofe of oet of hii perfonal 
eftate; Plea, that defendant bad not prevented his wife difpofmg of that fum : Replication, fecring 
forth a perticuUr diff^fitioo of the money by the wife, and a requeil on defendant to pay, and • 
reftffal by him : Rejoinder, that defendant bad not any perfonal ellate out of which he could pay the 
50 L—Held on demurrer that the rejoinder was ill; 

ift, Becaufc it was a depanure from the plea; adly, becaofe it would have been no defence if 
pleaded at firft. • 

H • 


do 
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1737 do and lhall permit and lUffer the faid Joan his intended 
^o7s7n 5 her own free will and pleafure at any time within 

CosiB*»ff intermarriage, or by hea laft will in writing attefted by 

two credible witnefles, at her own proper eleillion, to difpofe 
and give the full ipm of 50 /. out of the perfdnal eftate of the 
faid B. Cojfens, at fuch time or limes and to fuch perfon or per- 
' fons as the faid Joan lhall think fit to order and direct the pay> 
ment of fuch fum, without any manner of contradidion or 
denial, then the obligation to be void; and pleads, admitting 
the marriage, that from the time of the folemnization thereof 
he the faid B. Cojfens hath riott contfadided or denied the faid 
Joan his wife at her own free will and pleafure at any time 
either within her intermarriage or by her ,laft will in w'riting 
attefted by two credible witiieffes at her own proper eledlion to 
difpofe and give the full fum of 50/. out of the perfonal eftate 
• of the faid B, Cojfens at fuch time or times and to fuch perfon 
or perfons as the faid Joan fhall think fit to order and direeft 
the payment of fuch fum. • 

The plaintiff in his replication fets forth a particular appoint¬ 
ment by Joan the wife accordipg to the condition of the bond, 
and that the defendant had notice of the appointment, and was 
requefted to pay the jq/. out of his perfonal eftate, but that he 
neglefied and refufed to pay the fame. 

The defendant rejpins, and admits the difpofition, but fays 
that at the time of the making of fuch difpofitbn and gift of the 
faid 50/. by the faid Joan or at any time afterwards after the 
time of fuing forth the original writ he hath not had any per¬ 
fonal eftate whereby or wherewith to pay the faid 50/. or any 
part thereof. 

A general demurrer (<2). 

Et per Curiam (Myfelf, J. Denton^ and J. Comyns^ abfent 
J, Fortefeue Aland). The rejoinder is not good*; not only 
becaufe it is a departure in pleading, but alfo becaufe what the 

(a) This cafe was argued by heljiM Serjt. for the plaintiff, and Draper Serjt. for the 
defendant. * ■ 

* , defendant' 
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defendant infifts on*in his rejoinder would not have been good, 1737. 
if he had infilled on it at firft in his plea; for he is eftopped {a) 
by the condition of his boild to Qj that he had not fufficient 

f , A COSSEKS. 

perfonal eixate. 

So judgment, for the plaintiff.” 

(fl) Vid. Shelley V. Wright., fup. page 9. 


Nathan Hickman 'and Elizabeth Emmett, m. hg. a. 
Executors of Nathan HIckman, againft Char- Nw^aatb. 
LOTTE Walker. 


[M, II Geo. 2. Rol. 536.] 

The opinion of the Court was delivered, as follows, by 

fViles, Lord Chief Juftice. “ Adlion on the cafe on feveral 
promifes, all laid to be made to the teftator in his lifetime, with 
a profert of the letters teftamentary. 

i * •* 

The defendant plbads non-affumpfit generally; and alfo 
that he did not promife within fix years before the obtain¬ 
ing of the original writ of the plaintiffs ia manner and form as 
the plaintiffs complain againft him. 

The plaintiffs reply that the original writ was fued out on the 
20th of May laft, and that within fix years before the day of 
obtaining thereof, that is to fay, on the ift of OSiober 1751, 
the letters teftamentary aforefaid were duly granted &cj by 
which the faid adion of the plaintiffs accrued to them within 
fix years. , 

The defendant demurs, and afligns for caufe that the plain¬ 
tiffs have not tliredly and pofitively alleged that the caufe of 
adion in the declaration mentioned accrued within fix years 
before the fuing forth of the original writ, fo that no iflue can 
be joined thereon; and for that the replication is uncertain 
&c. (<j) 

(a) It appears that this cafe was argijed Serjt. for the defendant, and Skinner 
on the preceding Tue/clay by Parker King’s •King s Serjt. for the pfaintilF. 

• Wc 


\^hcrc the 
flatute of Li¬ 
mitations is 
pleaded to 
an aflioD 
brought by' 
an executor 
on a pro- 
mife made to 
his teftator^ 
the fix years 
are computed 
from the 
time when 
the caufe of 
adion arofe, 
and not 
from the 
time of oh- 
taining the 
probate of 
the will. 

— If defend¬ 
ant plead the 
ilatuTe of Li- 
mitat'ons to 
an adion 
b.*'Ought by 
an e\(xutor 
on a promife 
made to the 
tellaior, and 
the pUiniifF 
reply a luh- 
feq'jcnt pro¬ 
mife to hiffi- 
feif, it is a 
depanurc in 
pleading, 

<and ihcrre* 
fore bad* 
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lyyy We are ofo^nmu that tbh replication is,not good, for the 
l^tcKMAH limitations muft be coasted from the time when the 

adion firft accrued (a) to th» teftator, and not from the time 
WAtKftR. The proving of the will gave no new 

caufe of adiion, and therefore the time of ptoving the will is 
perfedlly immaterial 


If it were otherwife, it would make ftrange confufion; for 
then if a perfon died a month, or a week, or a day, before the 
fix years expired, the executor or adminiftrator muft have 
iix more years; and the fame rule would hold in cafe they 
died before the fix years elapfed, the fecond executor or the 
adminiftrator de bonis non muft have another fix years. And 
by the fame rule the aflignefe of a commiffion of bankrupt muft 
have a new fix years, though the contrary was exprefsly 
determined in the cafe of AJbbrooke v. Manhy in i?. 3 & 4 
2. reported in Comb, 70 (^). Though Comherbacb was 
cited as an authority for the plaintiffs, I can find no cafe there 
that is fo: only in the cafe before mentioned it was faid by 
Holt that the plaintiff being an affignee of a commiffiqn of 
bankrupt fhould have a new fix years from the time of the 
aifignment: but this was before Holt was a Judge; and what 
he faid there was only,as counfel, and the whole Court w'ere 
of another opinion. And this notion feems the more abfurd, 
becaufe it is diredlly contrary to the rule concerning the limita¬ 
tion of adiions brought for real eftates founded on the fame 
ftatute (r), where it is held that if the time once begin to run, 
it fhall run even againft infants and femes coverts. 


(a) The words of the ftatute a i Jac. 1. 
e. / 3. are that adions upon the caA; 
{ball be commenced and fued “ within fix 
years tuxt after the caitft tfjucb ttQisnt or 
JititSy and not after." 

[b) The fame point was aKb ruled in 
the cafe of *rhe South-See Company v. 
H^ymendfelk 3 P- Wmt. 143} and alfo in 
Gray v. Mmdex^ 1 Str, 555, according 
to a manufeript note of which it appears 
that a cafe, fuppofed to have received a 
contrary determination in 1653 and men- 

A 


tioned in a Lev. i 66 .y was cited by Mr. 
JVearg the plaintifTs counfel and over¬ 
ruled. , 

(r) The fame conftrudlion has alfo been 
put upon the ftatute ^Hen. 7. c, 24. rc- 
fpe^ng the time within which an entry 
muft be made to avoid a fine. Stowel v. 
Lori Zoueb Saintmaure and Cantelupe, 
Phwd. 355; Doe d. Duroure v. Jonet^ 
4 Durnf, CjT Eq/t 300 j and Doe d. Grigge 
v. Shenct M. 28 Geo. 3. B, R, 4 Durnf, 
a Eqft 306. noted. 


The 
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The cafes of Letiibridge and Richards v. Chapman (<?) deter- 1737* 
imncd Iiere and in B, -R., of Wilcocks v. Huggins {b) deter- 
mined in B. R., and that of Kinfey v. Hayward^ i Lutw. 256., 

•cited for the plaintiffs, go quite on another principle; for in all 
thofe cafes an adlion was commenced by the teftator or inteftate 
■within the fix years,and purfued [c) in a reafonable time by the 
executor or adminiftrator; and therefore thofe were adjudged 
(as it was faid) upon the equity of that claufe in the ftatutc 
21 Jac, I. c, 16. which gives a .year after judgments or out¬ 
lawries reverfed; and it is not pretended in any of them that 
the executor or adminiftrator fhaH have a new fix years. 

The cafe of Booth v. Johnfon was cited out of Farrejley {d) 
and Ully (<f): but Lilly is a book oPno great authority j and as 
it is reported in the other, it is faid that the plaintiflf had judg¬ 
ment in this court, and that it was afterwards affirmed in the 
Court of King's Bench becaufe the defendant had pleaded the 
ftatute of Limitations ill. And if fo, the plaintiff’s replication 
could never come in queftion. 

We are therefore ^f opinion that the plaintiff’s replication is 
not good for this reaibn (/). 

But there is another reafon alfo not mentioned by the coun- 
fel, bccaufe all the promifes in the declaration are laid to be 
made to tlie teftator; and where they are fo, it is held in the 
cafe of Green v. Coohcy M. 3 jdnn. B, i?., and reported by ‘the 
name of Dean v. CranCy Salk. 28. and 6 Mod. 309., that an 
executor cannot give evidence of a promife to himfelf (^) 


(a) Cited in 15 Pin. Abr. ID3. 

(/;) 2 Str. 907; 170, 289 ; 

1 Barnard. 335, 349s 382 ; zBarnarJ.^. 

(c) See Karver v. yanics.^ pojl. Trin. 
1741, and the cafes there 

(d) 7 AIotL 143.^ 

(e) S. C. in .2 Ld, Raym^ 
838. by tlie name oi Gould v. Jyhfi/hn. 

[/) This calc is diflinguifhable from 
that of Curry v. Stevenjon^ Garth. 335, 
Salk. 421, and Skin. 555, where it was 
laid that the adminiftrator ftiall have fix 
years from the time of granting the ad- 
miniftration, bccaufe there the ftatutc of 
Limitations had not begun to run in the 


inteftate’s lifetime, the money not hav¬ 
ing becn'receivcd by the defendant unt.l 
after the death of the inteftate; (though 
this circumftance is not noticed in the 
abridgment of the cafe in i Com. Di^. 
168, or in the former edition of Bac^ Abr. 
vol. 4. 479;) and alfo from Slaf?/o?'il*s 
cafe, Cro. Jac. 61, and 5 Rep. 124, b. 
for a fimilar —The firft point 

decided in the pilncipal Cafe [Hiciman 
V. Walker) feems alfo to have been de¬ 
termined the fame way in S 7 mth Exe¬ 
cutor of C:d V. Hill Executor of Clarky 

I Wilf. 1 34 , 

See The Executors cf the Duke of 
JHarlborsugh v. Ifldnkpre^ 2 Str. 890, 


I 


within 
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1737. within fix years; and if hfe cannot, fetting forth a promife to 

replication as the executors have done in the 
prefent cafe is a departure iuepleadiag; and for that reafon alfo 
the replication is not good. 

* 

We are therefore of opinion that judgment muft be for the 
defendant.” 


M. II G. 2. 

Mondriy, 

Nov. 28ch. 


Moses Moravia agathfi Robert Sloper Jim. 
William Salmon, James Williams, and James 
Parker [ a ], ’ 


When the 
party (the 
plaintiff be- 
Jo>v) pleads 
ajuflificacion 
under pro- 
cefs of an 
inferior 
court, he 
muft ihew 
that the 
caufe of ac¬ 
tion arofe 
within the 
jurifdidion 
of that 
court: but 
the officers 
of the court 
need not. 

—Whether 
it be not ne- 
ceftary to 
ftate in Aich 
a plea the 
nature and 
extent of 
the jurif- 
didion of the 
court be¬ 
low? Qu. 

capias 
cannot be 
iffued out of 


[M. 10 Geo. 2. Rol. 1373.] 




JL HE opinion of the Court was delivered, as follows, by 

t 

Wilksy Lord Chief Juftice. “ The adtion is for an aflault, 
battery, wounding, and falfe imprifonmen;. 

The defendants join in their plea, and plead the general ifllie 
not-guilty as to all the trefpafs, except the aflaulting, imprifon- 
ing, and keeping anS detaining the faid Afg/Z-x in prifon for 
the fpace of twenty-eight days. And as to that they juftify 
in this manner; 

e 

They fay that the borough of Devizes is an ancient borough; 
and that before the time &c to wit on Friday the 9th of May 
1735 at a Court of Record of our lord the now King in and for 
the faid borough in the Guildhall of the fame borough and 
within the jurifdidlion of the faid* court before the mayor re¬ 
corder and three of the capital burgeifes (naming them) being 
counfellors of the faid borough according to the liberties and 
privileges of the fame then held by virtue of letters patent of 

an inferior 

court without a precedent funiinons to warrant it: but if it be pleaded that at one court the plaintiff 
below levied his plaint and fuch proceedings were thereupon had that at a /uhjequent court a capias 
iffuedf it will be intended that a fummons iffued firft ; but fuch intendment will not be made where 
the capias iffued at the/amt court. 

—principal officer, to whom returnable procefs is direfted, muft ihew that it is returned, but a 
fttbordiaate officer need not. 

{a) ThisVafe is fliortly but inaScurately reported in Com. Rep. 574. 

• 3 San 
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Car, I. late King England^ 5tfi of June in the 15th year 1737. 
of his reign, granted to the mayor and burgeffes and their fuc- 
ceflbrs, one James Batteff’m his* proper pcrfon came and then 

... . . Sloper. 

and there levied his plaint againft the faid Mnfes Moravia of a and oitiers. 
plea of trcfpafs on the cafe, to the damage of the faid James 
Batten 40/., and found pledges to profecute his faid plaint, 
and prayed that due procefs of law might be awarded againll 
the faid Mojes^ which was then and there granted him; and 
thereupon fuch further proceedings were had in the faid court 
according to the tenor of the faid letters patent that afterwards 
to wit at that fame Court of Recoad &c held the fame Friday the 
faid 9th of May ly^s before the faid mayor &c by virtue of the 
faid letters patent there iffued out of the faid court a certain pre¬ 
cept of our faid lord the now King direCted to the then bailiffs and 
ferjeants at mace of the faid borough and every of them being 
then and always afterwardvS until and after the return of the faid 
precept minifters of the faid court, by which faid precept the 
King commanded them and every of them that they fhould take 
the faid Mofes Moravia and him fafely keep fo that they might 
have his body before the mayor &c at their next court of the 
fame borough to be holdeil in the Guildhall there on Friday 
the 6th day of June then next to anfwer to the faid James 
Batten of a plea of trcfpafs on the cafe, \p his damage 40/. &c; 
which faid precept was duly indorfed on affidavit duly made for 
the fum of 40/. according to the form of the ftatute &c j and 
the faid precept fo indorfed was afterwards and before the time 
when &c viz. on the faid 9th of May ly^S borough 

aforefaid by the faid William Salmon^ then and there and until 
the return of the faid precept attorney for the faid James Batten 
retained by him to profecute the faid fuit and at the requeft of 
the faid James Batten^ delivered {a) to the fiid James Williams 
and James J?r/r/w*then and from thence until the return of the 
faid precept bailiffs and ferjeants of the mace of the faid 
borough and minirters of the faid court to be by them executed 
in due form of law, and the faid James Williams and James 
Parker were then and there requefted as well by the faid William 
Salmon as by the faid James Batten and Robert Sloper the 

(a) Vid. Rowe v. Tutte, ante be executed is an adiniffion of the trcfpafs 

where it was holden, on demurrer, that the in order to judily it., 
delivery of procefs by one to another to 1 


younger 
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younger to execute 'the faine; by virtue, whereof the faid 
yarnes WiUiums and yames Parker at the requefl: of the faid 
yames Btiftcn and alfo of the «faid William Salmon his attorney 
and of the faid Robert Sloper^e, younger afterwards and before 
the return tliereof v/s. on the faid 9th of May 1735 at the 
borough aforefaid within the jurifdidtion of the faid court 
took and arrefted the faid Mofes by his body and kept and de¬ 
tained him in their cuftody there for the fpace of twenty-eight 
days, as it was lawful for theqj to do j and the faid yames Wil- 
Hams and James Parker at the return of tlie faid precept vi%. 
at the faid court held at the. faid Guildhall within the faid 
borough by virtue of the faid letters patent before the faid 
mayor and three of the capital burgelTes (naming them) being 
counfcllors of the fai(i borough on the faid 6th of yunc then 
next returned the faid precept duly ferved and executed, which 
is the fame aflaulting, imprifoning &c; wherefore they pray 
judgment &c. 

To this plea the plaintiff demurred generally; and the de¬ 
fendants joined in demurrer. 

* « 

It was faid for the plaintiff that this being a joint plea of 
all the defendants, if it be not a good j unification as to any 
one of them, it will be .a bad plea as to ail; and this was admitted 
by the counfel for the defendants, and cannot be difputed now, 
it having been fo often determined. Vid. Smith v. Bouebier^ 
M, 8 Geo. 2. B. R. {a) 


Several objedlions {b) were taken to the plea; 


(a) This cafe has been fince reported 
in 2 Str, 993. See alfo ATiddlcton v. 
PrUe^ 2 Str, 1184. and Alor/^ v. James; 
pofl, Mich. ^738. 

(^) This cafe was argued on the zift 
of June and 12th of November 1737 by 
Draper and Agar Serjts. for the plaintiff, 
and by Eyre and Parker King's Serjts. 
for the defendants. On behalf of the 
plaintiff were cited, in fupport of the firft 
and fecond obje£l;ions, the cafe of The 
Marjhaljea., lo Ci. 69.; Higginfin v. 
Martin^ 2 Mod. 195 ; Martinv. Marjhally 
Hob* 63 ; Turner v. Folgatej i Lev. 95 j 
Adney v. Fernoni, 3 ^Lev. 243 ; Cotes v. 
Muhillj 3 Lev* 2»j Britton v. Cole^ 


Firft; 

Carth. 443 ; Peacock v, Bell^ i Saiind. 73 ; 
Strode M. Dcering,^ z Shoiv, ; Johns 
V, Smithy Cro, Jac, 314'» Dennis v. 
Rowlsy 2 Lutiv. 913; Hargrave v. 
IVardy ib. 1452; Pinnager v. Gale^ 2 
Ventr, 100, 2d rcfolutibii; Olliet v. BeJ\» 
Jeyy Sir T.Jon. 214; Moufe v. — 
Telv. 46; Bailey v. Onncy P. 8 Geo. i. 
B. R. and Barrow v. Durchetty Tr. 
8 Geo. 2. B, C, in fupport of the third 
objeflion, 2 RoL Abr. 277. D. 1 ; Hall 
V. Boothy I Mod. 236; Rogers v. Majealy 
Sir T* Raym. izS; Read v. IViltmtty 
I Vent. 220; 2 Luiw. 918 ; and Garret 
V. Ifigbyy S\r T.Jon. 129.;—in fupport of 
the 4th objedlion, Co. Entr. 303, Johns v. 

Smithy 
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« * 

Firft; that it dbes not fet fourth tbat the caufe of adion arofe 173^7 

Vithin the jurifdialon of the inferior court, which is neceflary 
to be done in refpeft XoWtlliam Salmon the attorney and Robert 
Sl<^er' a ilranger, though perhaps it may not be neceflary in 
refped to the two other defendants who jufttfy as officers of 
the borough. 

Secondly; That it is not fet forth what jurifdidion this court 
hath; ^d it does not appear that this court hath any jurif- 
didion as to perfonal adions; and that in this refped it is bad 
as to the oiHcers as wdl as to the other defendants. 

• 

Thirdly} That a capias cannot iffue without a precedent 
fummons, and that it does not appear that there was any pre¬ 
cedent fummons in this cafe; nay, that it is plain that there 
was not. 

Fourthly; That the return is ill, it not being faid that the 
return was made at a court held before the recorder, but only 
before the mayor ^d three capital burgefles; and that it is 
necehary in cafes qf this fort that the return Ihould be fet 
forth. 

Before I take notice of the three firfl: objedions, I will lay 
the laft out of the way, as being, we think, of no weight. For 
though we admit that the return ought to be fet forth (a), 
being in the cafe of the attorney and a ftranger, we think it is 
fufiiciently fet forth, it not appearing to us that the recorder’s 
prefence is neceflary to the holding of a court. Vid. Ricbetts 

Smith, Cro.yac. 314. zdexception; and • {a) A principal officer, who juftifics 
Coeper V. Derby, lyzi, B ’* under returnable procefs, muft {hew that 

The defendants, in anfwer to the two the writ was returned; MiddUten v. 
firft obje^ions, relied on the cafes of Price, z Sir. 1184, and i Wilf. 17.: but 
Gwintie V. PooU, z Lutw. 93;, and a fubordinate officer need not; Salk.^otj, 
il6o\ Patrick yi.Johnf(>n, ib.g 26 \ Luck- 410; \ Ld, Rayih. 6^^ i and Marje v. 
iHg\. Denning, Salk, zoi ; and Thomf, James, poft, M, 1738, zd obje£lioo. But 
Entr, 302;—in anfwer to the third. Lane this rule is confined to writs on mefne 
V. Rohin/on, z Mod. loz ; and z Lutw. procefs, and does not extend to writs of 
1565;—and they anfwered the laft objec- execution. /Zee's ca(c, ; Rep. 
tion by ftating the fa£t that the return was. Dtiley v. Joillijfe, Lane ; and Rowland 
(ufficient. v. Vtale, Cewp. ao. 

K 


T, Bowler, 
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1757. Bomfyr, in B.R, M,; Britton v, €ole^ S'a/i. 4 ^ 9 ; 

Friufnnn v. Bkwitt, ib, ; and Giriikg*& cafe,' CW.iutr. 44?* 


Storkk. 


As to the firft objedion; We think h a ^itsd objed^on | f(^ 
though in the cafe of an c^cer, who Is obliged to obey the 
procefs of the court and is punifliable if he do not, it may not 
be necefTary to fet forth that the caufe of adtion arofe within the 
jurifdidion of the court, it has been always holden, esecept in 
-one cafe which I {hall mention by and by, and we are all clearly 
of Ofunion, that it is neceifary in the cafe of a plaintifif himfelf; 
and if it be neceifary in the cafe of a piaintiif, it feems to be 
much more fo in the cafe d the attorney, who may be fup- 
pofed to know the nature of the court and it^s jurifdidion much 
better than the plaintiff. . And we think it is ftrbnger in the 
cafe of Slopety who appears to be a mere ftrangcr; for if a man 
will thrud; himfelf into an office in which he hath nothing to 
•do either in point of intereft or of duty, as an attorney or officer, 
be mull take care to be fure that he is in the right, otherwife it 
is at his peril. 

This diftindion between the plaintiff and the officer is ex- 
prcfsly warranted by Turner v. Felgate^^ i Lev. pj. Co\es v. 
MichiU and others^ 3 Lev. 20; Jdney v. Vernon^ 3 Lev. 243 ; 
Hodfon V. Cooie^ 1 Ventr. 369 j Britton v. Cole^ Garth. 441 ; 
Jiigginjon v. Martin^ *2 Mod. 195 5 and Barrow v, Durcbett^ 
adjudged in this court 7r. 8 Geo. 2. And there feems to be a 
plain reafon for this. For the inferior officer is punilhable as a 
nainider of the court if lie do not obey it’s commands; and it 
would be unjud that a man Ihould be punilhed if he does not 
do a thing and Ihould be liable to an adion if he does. But it 
is otherwife in the cafe of a plaintiff: for fas it is faid in the 
cafe of Jiigginfon v. Martin) a plaintiff may fue if he pleafe in 
the courts of Wejiminjler-hall and then he will be fafe, but if 
he will fue in an inferior court he is bound at his peril to take 
notice of the bounds and limits of it*8 jurifdidion.^ And though 
the Judges in that cafe differed as to another matter, (the pro- 
•cefs in that cafe being a capias ad fetisfaciendum after judgment, 
and the plaintiff in the inferior court having fet forth in bis de¬ 
claration that the caufe of adion arofe within the jurifdid^ion of 
the court which the defendant there admitted by his plea, and 


3 


far 
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"for tliis reaTcn two of tfae Ji]dge» were of opinioa tliattbe ob- 1737- 
Jieftioa was cured,) yet they were all of opioion tliai 5 f The cafe 
Iiaid been as the prefent cafe is Jthe pilea would not have been 

OLOPS-'E's 

good. And for the reafons that 1 mentioned before, the cafe of 
-an attorney and the cafe of a ftranger are much flronger than 
that of a plaintiff. 

The only cafe that I can find Where a contrary opinion is held 
is the cafe of Gwittne v. Poole^ yones^ and Minors^ 2 Luiw. 935, 
amd 1560. in Scacc. 4 W. & M.l which was cited in this cafe 
by the counfel for the defendants, and much relied upon as an 
' authority for them: but as it is a* (ingle cafe, contrary to many 
'former and feme fubfeqqent refelutions, we think that it is not 
-fufiicient to alter the law in this refped, efpeciaily (ince Mr. B. 

P0we//*s argument, (though he was a very learned Judge,) 
which is reported at large in Lutwycbe» feems to me to be 
founded on very unfatisfai^oiy reafons 

His principal reafons are, 

ift. That an adion of trefpafs will not He againft the plaintiff 
in fuch cafe, becaufe he may not know where his caufe of adion 
arofe, and becaufe ho may not know the extent of the jurifdic' 
tioh of the inferior court. But this has been anfwered by what 
1 have faid already and what 1 cited out qf the cafe of Higginfon 
V. Martin* 


2dly, Becaufe (he fays) there is no cafe where the perfon doing 
the thing is excufed, and yet the perfon who only procures it to 
be done though abfent (hall be a trefpafler. This rule is cei> 
tainly a true one where the perfen commanding the thing and 
the perfon doing it are under the fame circumftances. But here 
the officer and the plaintiff are under trery different circum* 
ftances, as 1 have already (hewn, and therefore the rule does hot 
hold. Suppoffng 1 (hould order a lunatic to kill a man, he would 
be cxcufed as* a lunatic, and yet 1 (hould certainly be hanged; 
which (hews the abfurdity of laying down this ^as a general rule. 


{a) But according to the report in 
Frcem. 322. one ofthofc Judges ( Atkins }•) 
afterwards, and after the Court had taken 
time to confidcr of the point, agreed with 
N«rthQ^. J. and/if 7 »(//;d;//J> that theobjec- 
tion was not cured by the defendant’s hav¬ 


ing pleaded below. Seealfo^Kilf.iV’. ^.83^ 
(b) In Gojlin v. TViUdck* z Wiy. 303. 
Ld, Camden (aid " Baron Powell in his 
argument of Gtvlnne v. Poole has Bated 
the learning of cafes of this kind, but has 
,not laid down any precile rule of law.” 

3dlya 
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J 737 * 3<3l7t Another argument‘which he makes ufe of is, that an 

Moravia *^on will not lie by an attorney of a court' in W^infier-baU 
a perfon who fues hin^ in another court, if he does not 
infill on his privilege. But this difiers both from the prelent 
cafe and the cafe in Ljutwycbs in two very material circum* 
fiances; ift, that the procefs in both, under which the defend¬ 
ants juftify, is not a capias ad fatisfaciendum, but a capias ad 
refpondendum, before any plea put in by which the defendant 
in the inferior court hath fubmitted to it’s jurifdidion; adly, and 
in the cafe of an attorney, it is only a perfonal privilege, which 
if he will not infill on he is liable to the jurildidion of another 
couit.as well as any other perfon. 

There is but one aeafon^that feems to be material, which is 
not mentioned by Powell B., but is mentioned by Ljutwyebe in 
his report and appears to be fo in the form of the piocccdings, 
that the plaintiff there in the inferior court was an adminiftra- 
tor, and fo could not be fuppofed to know where the caufe of 
adlon arofe; and it is well known that for thfs reafon executors 
and adminiflrators are favoured by law, in being excufed from 
cofts and in feveral other refpefts; but this circumftance, does 
not occur in the prefent cafe. 

For thefe reafons, notwithftanding this cafe, we are of opinion 
that this is a fatal objedlion to the plea (a). 

Secondly; 


{a) It docs not appear that the cafe of 
Tru/iott V. Cujinier and ^ 

fince reported in i Ld, I^ym 229. was 
cited m the piiMCipa! cafe there to trc(- 
pafs for an ail uilt battery wounding and 
falfe impnfonmcnt, the defendants judi- 
fied under meine prcccts out of the court 
of Launceflon in Cornwall (not faying 
what court) on a plaint entered by Car* 
pettier for a debt due to him within the 
junfdi£tion r f the c >urt; the plamtiiFre* 
plied that the caufe of adion arofe at 
Su Neot% abfquc hoc that it arofe within 
the junfdidion of the court of Laun» 
cefion\ and to this replication the defend¬ 
ants demurred* 

The Court, after faying that neither 
the officer or psdiy was bound to take 


notice wlut’icr'the caufe of aflion an/e 
out of the jurifdiiSlion of the court, added 
‘‘ If the caufe of ailion aroft out of the 
juiifdiiliun of the court the defendant in 
the inferior court ought to plead it, and 
if he do not. the aflair of the jurifdidion 
IS Over, and he,fliall not take advantr*geof 
It in any collateral a£hon agamft the 
plaintiff or the officer who executes the 
procefs. And fo it was refotved in the 
cafe of Gwinne v. Poole,** 

Judgment ^however was given for the 
plaintiff on account of the infufficirncy 
of the plea. 

But the opinion of the Court refjTcaing 
the juiifdidiion feems to be Oiakcn not 
only by the cafe of Moravia v. Stoperf 
but alfo by that of Hetbert v. CooJl^ E. 

2t G. 
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Second^; But there is another, wliich, if poiSbIe, is ftUl 
ftronger, that the defendants have not fet forth what jurif- 
didion (a) the Court of IJhvizes hath, or whether it hath any 
junfdidion at all in the cafe of perfonal adions; fo that for 
ought that appears in the plea, it may be only a court Icet. 

And it is conliftent even with the cale in Lutwycbe to allow of 
this obje(^ion. For in that as well as all the cafes that I can 
find where thefe fort of pleas have been holden to be good, they 
have exprefsly fet forth what jurifdidtion the court had, to fiiew 
that the court had a general jurifdi^ion of fuch fort of actions. 

For otherwife, it has always been* holden that even an officer 
cannot juftify ; as in the cafe of a juilice of the peace,Jif he 
make a warrant to a conftable to bring a man before hiVsor a 
matter of which he hath a general cognizance, though he had 
no foundation in point of fad for granting fuch a warrant, or 
though the warrant itfelf be defedive in point of form, yet a 


22 (7. 3. B. R- at leaft as to caics arifing 
iiunfenor courts not of record. 

7'hat^was an of ctefit on a judg¬ 
ment in the bundled court •£ St* Bua- 
vell% 111 GlouctfterJhtre\ the declaiation 
flating that the plaintiff levied his plaint 
in the court below for a caufe of action 
anfing within the juritd'dton of that 
court, and that fuch proceedings were 
thereupon &l that the plaintiff reco¬ 
vered &c- 

The defendant pleaded^bcfides the ge¬ 
neral ilfue, that the caufe of a£tion arofe 
at R^s in Haijordjhirt out of the juiif- 
di£lion of that court, and not within 
&c. 

To this laft pica the plaintiff demurred, 
and contended in argument that, after 
judgment below, it was foo late for the 
defendant to plead that the caufe of action 
did not arife within ttie jurtrdi<Aion c f the 
court below, and chat if he had meant to 
take advantage of that he fhould have 
pleaded it in abatement below* 

But the Courts after taking time to 
confider of the cafe, gave judgment for 
the defendant. 


Lord Afani/ldSl Ch« J. Cud, we find o 
looking into the record that there is no 
queftion at all, nor any room for argu¬ 
ment* The counfel have gone into a 
wide field of argument not applicable, 
how far an officer is jufiified ading under 
the judgment of an inferior court not 
having junfdidion, and how far the party 
is precluded after judgment from alleging 
that the caufe of adion arofe without the 
junfdifiion* This is an adion of debt on 
a judgment in the hundred court of St. 
BtiavelPh for a caufi of a^ion arifmg 
tLuhirt the jwiffu^ton cf the court* This 
the plaintiff take* upon him to avtr, and 
he muft have proved it under tlie general 
iffue. I'iie defendant pleads, ift, nil 
dA)tt, adiy, that the caufe of adioii arofe 
out ot the juriididion ; to this fecond 
plea there is a demurrer which admits the 
fad, fo that It appears on the record that 
there was no caufe of adion within the 
jut ifdidton* Befides it is not a judgment 
of a court of record (i), but like a foreign 
judgment (x), and not conclufive evidence 
of tlie debt. 

{d) Vide Marble v. Bednett^ note tnf» 


(1) It did not appear in this cafe to be a court of record; but in Demiu v* Rmls, 
2 Xeieo. 914* it was pleaded as a coortof record* 
fi) See Wnlhr v. Dougl. i* and the cafes there referred to. 

L 


conftable 
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1737^ conftablc may juftify under it: but if he make a warrant to take 
up a man to anfwer in a plea of debt, a conftable cannot juftify 
under fuch a v*arrant, becauiS the juftice hath no jurifdidion of 

^LOaEIL* 

debts. ' 

We think therefore for this reafon that this plea is bad even as 
to the officers themfelves. 

Thirdly; the other objediott like wife feems to be of weight (^), 
that here is a capias in the firft inftance, which was holden not 

to 


(a) ohje£iion was holden to be 
decifive in the cafes of Marptle v. Bafnett 
and determined in Tr. 1747,5. C, 

and in Murphy v. Fitzgerald and an- 
xither, in TV. 26 Geo, 2. B, C, 

The former was an adlion of aflault 
battery and falfe imprifonment; to which 
both the defendants plca<kd not guilty as 
to all the trefpafs &c, ext^t the aflauUing 
beating and imprifoning the plaintiff &c ; 
and as to that they pleaded a juftification 
that at the Court of Record of our lord 
the King held in the Guildhall of the town 
of OJivrftry on the ^^d of OMer 1746 by 
virtue of certain letters patenf granted by 
King Car, 2. on the i3lh of January in 
the 25th year of his reign, Bajneti levied 
a plaint againft the plaintiff {Marpole) in 
a pica of trefpafs upon the cafe, to the 
damage of Bafnett 20 A for a caufe of 
afilion arifing within the jurifdifltion of 
that court, and thereupon fuch proceed¬ 
ings were had in the fame court that after¬ 
wards, to wit, at and in and by the fame nurt 
there ij/ued a certain precept &c againfi 
Marpole^ dirc£lcd to the Serjeants at Made^ 
by virtue whereof Piggott^ the oilier de¬ 
fendant, one of the Serjeants &c on 5 tc 
before the return of the faid precept 
gently laid his hands on Marpole in order 
to arreft him &c, and then and there ar- 
.refted and detained him &c. 

The plaintiff demurred generally \ and 
Belfield Serjt. on the 13th of May 1747 


took two objections to the plea, 

ift, That it did not fet forth the nature 
of the court, or the extent pf its juiif- 
difiion $ 

2dly, That a capias iifued in the hrff 
inftance ; and he relied on the cafe of 
Moravia v, Sloper, 

The anfwer given by Draper Serjt. 
to the firft objedion was that it was ftated 
in the plea that it was a court of record of 
our lord the*" King held in and^for the 
town &c, and that it was exprefsiy al¬ 
leged that the caufe of adion arofe within 
the jurifdiiftion of that court \ to the fe- 
cond, that it was ftated in the pica that 
thereupon fuch proceedings were had 
&c”; that it did not appear that a film- 
mons had not ilTucd; that a fummons 
might be returnable on the fame day; and 
that a ilimmons and capias might ifiue 
on the fame day. 

But The Court ruled that the pica could 
not be fupported,and gave judgment for the 
plaintiff on the ift of June 1747* M. S. 
Ld.CW. 

The^Khcr cafe of Murphy v. FitageraLl 
and Surhy was aifo an aciion of afiauit 
battery wounding and falfe imprifonment: 
in that aifo both the defendants pleaded 
a joint plea of juftification, in which 
they fet forth that there had been an im¬ 
memorial court of record of our lord the 
King, within the liberty of the fiifhop of 
Rochejier in Kent^ held M the Palace of 


(1) According to Mr. Juft. Ahntyi*% account of this cafe. The Court did not ab- 
folately determine that the plea was bad becaufe the jurifdiaioq was not fet forth, 
though they wereftrongly inclined to thidk fo: but on the fecond objefllon, they were 
clear that it was bad. for a capias in the firft inftance without afummoDsis illegal.** 

^ Rochejier 
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to be good in thecafe of Read v. Wilmot; i Vent. 220; Hall v. 
Booths i Mod, 236^1 and. in feveral cafes in RolVt Abridge 
^mentf and feveral other books. And though Powell B. in the 
argument before mentioned differs likewife from thefe cafes and 
from the opinion of mj Lord Cluef Juftice Hale in. this refpeft, 
•and fays that a capias in the firft inftance in inferior courts is 
-only a procefs inverfo ordine and confequently erroneous and 
not void| and that therefore a perfon may juftify under it, I 
•eannot (1 own) fee the reafon of this affertion, or know very 
well how to make fenfef of it} for by the fame reafon if in a 

_I_a 


Rocbejler once in every three weeks on a j 
Friday before the fteward of the court, 
for the trying and determining of all | 
kinds of perfonal aflions arifing within the 
liberty &c ; that at a court there held on 
Friday 15th of December ly^zhtioxt 
E. TFyawAit fteward the defendant (jP/’/z- 
gerald) levied his plaint Murphy \n 
in plea of trefpafs upon the cafe (i), to his 
damage of zo A; that thereupon fuch pro¬ 
ceedings were in the fam% court that af- 
terwafds, to wit, at theyame court on the 
fame day there iflued a certain precept 
.^c dire£ted to Sitrhy one of the minifters 
of the faid court &c indorfed for bail &c, 
by virtue whereof Surby on &c before the 
ruturn of the faid precept and within the 
jurifdidtion of the court gently laid his ^ 
hands on the plaintiff {Murphy) in order 
to arreft him, and then and there arrefted 
him • 

fo this pica there was a general de¬ 
murrer, and judgment was given for 
the plaintift*, without hearing any argu¬ 
ment, on the authority of Moravia v. 
Sbper> M.S* Ld* Ch* J.. WHkdx 
l^his objedfion, that a capias iftlied 
without a lummotis, was afterwards taken 
in the cafe of T'ttley v. Foxall^ Tr. 1758, 
B. C. vide poft .: but it was there over¬ 
ruled, it appearing on the plea that the 
plaint was levied at one court and the ca-^ 
pi as iffiicd at a fabfequent courts and this 
allegation being there introduced by taliter 
procefliim eft &c. 


Thefe cafes may be reconciM by the 
application of this rule, l«Wl« it is 
fufllciently* ftiewn in pleading that the 
court below had jurifdidlion over the 
caufe, every intendment (z) will be 
made in favor of their proceedings that 
can be made confiftently with the fa£is 
pleaded; and therefore confiftently with 
the facls plea^d in Titl^ v. Foxall a 
fummons might have iflued (though 
none was ftated) at the court at which the 
plaint was levied, to warrant the ifluing 
of the capias at the court: but no 
fuch intendment could be made in Mo* 
ravia v. Sloper^ Marpole v. Bajneit^ 
and Murphy v. Fitzgerald, becaufc it 
appeared in each of thofe cafes that the 
capias ifliied out of the fame court at which 
the plaint was levied. 

And though thecafe of Adams v. Free¬ 
man and fFinnSf as reported in Sayer 81, 
and 2 Wiljon appears to break in upon 
the above diftin£lion, by rjjfferring to the 
record in the Treafury Chamber (which 
is entered TV*. 24 GVr. 2. 1750, RoL 
925.) that decifion will be found to be 
reconcilcablc with all the above cafes, it 
appearing in both pleas (which were joint 
pleas by both the defendants, and not 
feparate ones by each as reprefented in 
Slayer^) that plaint was levied at a 
court holden at Daventry an Thurfday the 
iji of June^ and that the capias did 
not ijftte until Thurfday the %th of yune 
when the next court was holden. 


([) Not faying for a caufe of a&ton arifing within the jurifcli^onof thecoart. 
(2) Vid, Solleri v. Lawrence, pofi. 16 ^ 17 Caa. 2* • 

3 fuperior 
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17.^7. fuperior court an exigent were to be taken Mt the firft proeefs* 
he might as well fay that that was .only inverfo ordine, which 
yet I think would be a little abfurd. »This objection was indeed 
endeavoured to be anfwered, becaufe, as it is faid here taliter 
proceflum eft &c, it muft be prefumed that a fummons duly 
iflued before, and that this fort of pleading has been allowed to 
be good. It is true that in fome cafes it has been holden to be 
good, and in fome not. Vide 2 Lutw. 913. &c. But it is plain 
that in the prefent cafe there x:ould he no precedent fummons, 
becaufe the capias is faid to iftue at 'the fame court at which 
the plaint was levied; fo there could be no fummons returned 
to warrant this capias. But this objedion need not be relied on, 
a'^ we are of opinion that the two firft are fatal objections to 
this plea. 

Therefore judgment muft be for the plaintiff (tf),” 

{a) Vide John/on v. IVarneu poji. H. 1744, 5, 


Mich.iiG.2. 

Monday, 
Nov. iSch. 


Joseph Alexander agatnfi John Mawman, Exe-* 
cutor of Joseph Holdsworth. 


A defendant * — 
cannot plead 
in abatement 
after making 
a full de- 
fence: but 
he muH de¬ 
fend the forte 
. and injury 
•when Sec, be¬ 
fore he can 
plead in a- 
batement to 
thedifability 
of the perfon. 

—A defend' 
ant, fued as 
executor, 
cannot plead 
in^batement 
that a CO exe¬ 
cutor ought 

fued wfth him, chattels where the faid f^h HoldfvBQrtb\ at the 

wknMtfcew- time of his death, which faid fobn Fearnley is ftill living; where- 
co-cxecotor fore as the faid "jobn Fearnky is not named in the faid writ, he 

ad'minilleied 

&c. - Where the defendant, in pleading Tuch a plra, faid that " he and the other executor did admi- 
nifter diveiagoodi &c. vfbtrt the faid A. B.'a (the teftator’a)” the Court rejected ** where" aa fur* 
ptufage, and held the pica good. * • 

prays 


X H £ following opinion of the Court was thus given by 

Willes^ Lord Chief Juftice. “ Aclion on the cafe on feveral 
promifes. 

The defendant in his plea comes and defends the force and 
injury when &c.-and prays judgment of the writ, becaufe he 
faith that the faid 'Jofeph Holdfwortb made his will 15th Jam- 
ary 173? at Bury St. Edmunds., and thereby did conftitute and 
appoint him the faid John Mawman and pne John Fearnley 
executors of the faid will and afterwards died, after whole 
death the faid John Fearnley together with the faid John Maw¬ 
man as executors of the faid will did there adminifter divers 
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ftfuya judgment of the imd writ, and that the fame may be 
^uiflied. * 

The plaintiff demurs generally, and the defendant joins in 
<demurrer. 


4 » 



Alexander 

Mawman, 


Two objedions were taken [a) to this plea; 

Firft, that the defendant has m§de a full defence, defending 
4 be force and injury voben and fo cannot afterwards plead in 

abatement. . 

Secondly, That he has not let forth that the other executor 
adminillered, which is abfolutely neceflary to make the plea 
^ood. 


As to the lirll objedion; we agree that if the defendant had 
made a full defence, he could not afterwards plead a plea in 
abatement. But we arc of opinion that going no farther than 
“ defending the force and injury when &c.” is not a full de¬ 
fence ; and fo it is exprefsly faid in Utt. fe£t. 195. and Co, lit. 
127. %. And it is tjiere faid that a defendant mull lirll make 
himfelf party (^) by faying defendit vim et injuriam quando 
&c, before he can plead to the difability of the perfon or the 
jurifdidion of the court: but that if he goes on and fays et 
damna et quicquid quod iple defendere debet &c, that amounts 
to a full defence; and after that be cannot plead a plea in 
abatement (c). 

This is indeed faid to be otherwife determined in the cafe of 
a plea of outlawry, 1 Lutw. 5. Cawen v. Surby j for there the 


(a) It appears that this cafe was argueil 
on Friday^ Nov, nth 17^:57, by Prime 
Serjt, for the plaintiff, anti IhotU Serjt. 
ibr tiie dfiendant. Ry the former thefe 
auihoritrcs were ciuJ; Bro* Abr, lit. 

Defence,,'" pL 12. 15* 21; Fit, fed. 
^ 95 » > Fiji, Sty, 273 ; 1 Lulu), 5 ; 

and 6V0. 82. And ihefe quotations 

were made by the latter •, Cli/PsEntr, 15. 
pL^ 7 \ BrownK Rediv, 199,200; Co. 
LtUxz':-h,\ 9fi. 37 ‘^s i Lev, i6i ; 
and 1 Keb, 865. 

{b) Vide Ferrers v. Miller^ Cjrih, 220. 
coin, by three Judge: againft Ihlt Chief 
jufticc. 


^ (e) The fame point was ruled in 
IVbciiiley v. Qtdmnjcu, M, 15 Geo, 2. 
in the Common Pleas, :y)J Thompfon v. 
Siocidali', H. 23 Geo, 3. in the King’s 
Bench. If the defendant plead a mifno- 
mer in abatement,die muft take care not 
to admit himfelf to be the pcrfoiV fuc;K 
In Roberts V. Robert Moon,, 5 Dttrrf* and 
I'he Court of K. B. overruled 
a pica in abatement of mifnomer of the 
defendant, which began ihus, And the 
fitd Richard fueJ by the name of Robert 
becaufe by inHoducing the word 
Jltid he admitted himfelf to be the perfon 
fued. 

M 


defendant 
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Alexander 

againfi 

Mawmav. 


defendant introduced his plea of outlawry with a ** de&ndit 
vim et injuriam quaudo &c;’*'and upon a demurrer a refpondeas 
ouller was awarded. And the cafe in StiUt 273, which was 
cited for tlie plaintiff in this cafe, was likewife there cited as an 
authority for the judgment: but in that cafe there was no 
judgment given, but the matter was ordered to be fpoken to 
again. And Lutwycbe at the end of the cafe in his Reports 
feems to doubt it’s authority; for he fays that there is a mul¬ 
titude of precedents to the contrary in all the books of pleadings; 
and he cites many precedents which are'all in the fame manner 
as the prefent. So we think, as Lutwycbe himfelf did, that that 
cafe is not law. 


In fupport of the fccond objedion it was faid that pleas in 
abatement ought to be more certain than others; and that we 
admit. It was faid likewife that it is neceffary for the defendant 
to fet forth that the other executor adminidered; to which we 
likewife agree; for the cafe of Swallow v. Emberfon^ which was 
cited out of 1 l^v. 161. and I Keb, 865. and feveral other cafes 
are exprefs to that purpofe (u). But we ?re of c^inion that it 
is fufiiciently fet forth in this plea that the other executor 
"^ohn Fcarnlcy adminidered ; for rejeding the word ‘‘ wbere^* 
which ought to be rejeded as nonfenie and furplufage, the red 
is fenfible and intelligible enough, that “ John Fcarnlcy did ad- 
minider feveral goods and chattels the faid JoJepb HoldJworth\ 
at the' time of his death. 


We are therefore all of opinion that judgment mud be for the 
defendant, and t|iat the writ mud be qualhed.^’ 


(a) Rawlinpn v. 3 D, and E, 560. pa\Grr/t‘ S. P. 
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William Legg on the Demiie of Jonathan Scot hu. iig; 3 . 
Sen** and Jun'^ 4igainfi Samuel and Eeenbzbr 
Benion. 

The opinion of the Court was liiQs delivered by 


Wedaef 4 w» 
Feb. I ft. 


Wilks, Lord Chief JuHice. “ Cafe made before Mr. J. 
Comyns at Summer Aflizes 173S. It arofe on a leaie 

made Jonathan Scot the elder eiadijobn Benton on the ift 

of OSoher 1730, by which Jonathan demifed the premifes in 
qiiellion to John Benton in thefe wortls ** To hold the fame unto 
the faid John Benion his executors adminiftrators and affigns 
from the feaft of Saint Michael the Archangel next before tbe 
date thereof for and during and until the full end and term of 
twenty>one years* from thence next enfuing and fully to be 
complete and ended, provided they the faid Jonathan Scot and 
John Benion and both of them (hall and do fo long live; but in 
cafe either of them ihall happen to depart this life before the 
expiration of the faid term of twenty-one years, then and in 
fuch cafe the heirs executors adminiftrators or alligns of fuch 
perfon fo dying ftiall give twelve months' notice in writing of 
their quitting or furrendering up the faid premifesunder the 
rent of 26/. ioj. a-year, payable during the faid term of twenty- 
one years fo determinable as aforefaid. 

John Benion entered, and died on the 29th of April 1733 : 
Ebenezer Benton the defendant is his adminiftrator, and Samuel 
is his undertenant. The leflbrs, of the plaintiff gave twelve 
months' notice before the demife laid in the declaration to both 
the defendants to quit or furrender up the premifes: but they 
inftfted to hold the fame ; and neither they or either of them 
nor the heirs or aflfigns of the faid John Benion ever gave any 
notice to quit or furrender up the premifes. 

The queftion (4) therefore is whether the leafe be or be not 
determined ? 

• not determine it by giving 


Demife from 
A* to B. for 
twenty-one 
yeen* if both 
ihoald ib 
long live; 
but if cither 
ihoald die , 
before the 
end of the 
faid term, 
then the 
heirs execu¬ 
tors Ac of 
the perfon fo 
dying fhould 
give twelve 
months no« 
tice to quit 
&c.-Held 
that the leafe 
could only 
be determin¬ 
ed by twelve 
months’ no¬ 
tice given hy 
the repre/ent* 
ativet of tbe 
party dying 
before the 
end of the 
term ; and 
confequencly 
that I'uch no¬ 
tice given by 
the lefTor to 
the repre- 
fencatives of 
the leflpe 
(who died 
during the 
term) did 
not deter¬ 
mine it. 

—Where 
power is giv¬ 
en to a p<irty 
to determine 
a leafe on 
givinff * no¬ 
tice in wr/V- 
irtgy he can- 
a parol notice* 


{a) This cafe was argued in the M'u'haehnas Terra preceding* 


And 
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Lssc 

Scoi^ 

Bsoioii. 


And as the queftion arifes merely on .the words of a leafe 
very inaccurately penned, fo 1 knb^ no cafe that can guide the 
Court in the conllrudion of them, nor will the determination of 
the Court in this cafe be (I believe) ever cited as a precedent in 
any cafe whatfoever, becaufe there will fcarcely ever be any 
other leafe penned in this manner. 


The bed rule therefore that the Court can follow in thb cafe 
is to Hud out the intent of the parties, if poflible. The cafe in 
Ifetley y 6 . and feveral other dafes were cited on the argument 
of this cafe to (hew that the leafe would have determined on the 
death of either the lellbr or leflee by virtue of the words ** pro¬ 
vided they and both of them (hall fo long live,” if there had been 
no btlier words: Hut there is no occafion to take notice of thefe 
cafes, becaufe there is no doubt on this part of the cafe by 
reafon of the words “they and both of them lhall fo long 
live.” But the doubt arifes only on the fubfequent words, in 
the conftrudtion of which thefe cafes give no light. Some other 
cafes were cited to (hew that thefe fubfecluent words do not 
amount to a condition, but 1 need not mention them, becaufe 
(to be fure) they do not amount to a condition, as they afiedl: 
both the grantor and the grantee. But 1 take them to be words 
denoting, though a little obfcurely, when the term in one in- 
flance is to determine. 


The rules of conftrudion are that no words in a deed lhall 
be rejected if any fenfe can be put upon them, and that the 
words of a deed are to be taken mofl: llrongly againll the 
grantor. 

Now let us confider the prefent cafe according to thefe rules. 
Here is no notice given according to the leafe, for the notice is 
not given ly the reprefentatives of the leflee, nor faid to be in 
writing (<?), fo the notice muft be laid out of the cafe. If there- 

(o) If a leflee be reftrained, by his | venanted with Mr. Garrick to perform at 
leafe, from underletting daring the term Drury-Lant and not to abfent himfelf 
without leave in writing from the Ibflbr, without leave in writing, a parol licenfe 
a parel lieenje to underlet does not dif- given by the latter was holdt-n to be no 
charge the fortnei* from the refl:riftion. anfwer to an aflion of covenant- brought 
Reed. Greg fen v. Harrifin, a Durtif. id on the articlesj cited iti 3 Durnf. id Eajl 
Eajl 430.—So where Mr. Barry bad co> 592. 

fore 
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fore the leafe be <]eeihe<l to be dAermined, all the fubfequent 
daufe, after the words “ if both of them (hall fo long live’* 
xnuft be rejeAed as fuperfluous: but I think that a reafonable 
ienfe may be put upon them. 

There are two inftances put; 

1 . In cafe both of them live to tho end of the term, then it 
is undoubtedly to continue; 

2. In cafe one of them die; .and then 1 think it is to con¬ 

tinue until the reprefentsTtivcs of the perfon dying give twelve 
months’ notice. • 

The v^ords are then the hdrs executors adminiftrators or 
afligns of fucb perfon fo dying (hall give twelve months’ notice 
in writing of their quitting &cwhich think may be con- 
ftrued thus, until the heirs executors &c of fuch perfon fo 
dying lhall give twelve months’ notice dec.” This feems to me 
to be the only reafonable fenfe that can be put on thefe ,W(H*ds; 
that if the leflbr ‘die, his reprefentatives may not turn out the 
leflee without due notice; and if the leiTee die, that his repre¬ 
fentatives may not .throw up the eftate on the landlord without 
the like notice. This leems to me to be the intent of the par¬ 
ties. And this conftrudion is fupported by thefe words in the 
claufe, “ in cafe either of them die before the expiration of the 
lermf which feems to fuppofe that the term might continue 
after the death of one of them: whereas if any other conllruc- 
tion be put on the words, it muft determine on the death of either 
of them. The wsord ** their” at the latter end of the claufe 
feems the only yord in the claufe that does not quite tally 
with this conftrudIion,and is not quite Ienfe: but that (c), though 
not a very proper word, muft be taken to mean the perfons who 
are to quit and furrender the premtfes. 

• 

We are therefore of opinion that the leftbrs of the plaintiff 
have no right to recover; and that a nonfuit muft be indorfed 
on the poftea.” 

(a) The word “their” feems to have j there beins more than one reprefentative 
been introduced to apply to the event of ] of either the leflbr or leflee. 
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John Davies againfi Thomas Powell and Six 

Others. 

TP HE following opinion of the Court was thus given hy 

JFiUes^ Lord Chief Juftice. Trefpafs for breaking and en- 
146?^Mod. teriiig the clofe of the plaintiff called Caverjbam Park^ con- 
taining fix hundred acres of land, in the pariih of Caverjbam in 
the county of Oxford^ for treading down the grafs, and for 
chafing taking and carrying away diverfas feras, videlicet, one 
hundred bucks one hundred does and fixty fawns of the value of 
Coo /. of the faid plainti^T inclufas et coardatas in the faid clofe 
of the faid plaintiff. Damage 700 /. 

The defendants all join in the fame plea; and as to the force 

r 

and arms &c they plead not guilty: but as to the refidue of the 
trefpafs they juftify as fervants of Charles Lord Cadogan ; and 
fet forth that the place where dec at the tim^ when &c was and 
is a park inclofed and fenced with pales and rails, called and 
known by the . name of Caverjbam Park &;c; and that the laid 
Lord Cadogan was feifed thereof and alfo of a meffuage dec in 
his demefne.as of fee, and being fo feifed on the 3d of Augufi 
1730 by indenture demifed the fame to the plaintiff by the name 
(inter alia) of all the faid park called Caverjbam Park from 
Lady-day then lail pad for the term of feven years under the 
rent of 124/. 2 r. The deer are not particularly demifed,' but 
there is a covenant that the plaintiff his executors and admini> 
ftrators fhould from time to time during the term keep the full 
number of one hundred living deer in and upon the faid demifed 
premifes or in or upon fome parts thereof. And Lord Cadogan 
covenants to allow the plaintiff in the winter yearly during the 
term twenty loads of boughs and lops of trees for browfe for bis 
deer to feed on, calling them there, as he does in other parts of 
the leafe, “ the deer pf the faid John Davies ;** and likewife 
covenants that if the plaintiff lhall on the feaft of S/. Michael 
next before the expiration thereof pay Lord Cadogan all the 
rent that would be due at the .expiration of the leafe, then the 

3 plaintiff 
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his eucutprs.&c might fell aad difpoie of any or all 1757,8. 
of die deer that he or they fliould hare in the faid park at any 
time in the laft year of tb^ faid term, any thing in the faid in- 
dentun to the contrary thereof in any wiie notwithdandlog. 

And the defoidants juftify taking the faid deer as a diflrefs for 
186/. aent due at St. ThovMU-day 1731 i and fay that they did 
feize chafe and drive away the fud deer in the declaration men¬ 
tioned then and there found, “being the property of and belong¬ 
ing to the faid *John Davies** in the name of a di^eis for the 
faid rent; and then fet forth that they complied with the feverai 
requiiltesdiredled by the i€t conqjcraing diftre^s, (and to which 
there is no objediion taken;) that the deer were tppraifed at 
161/. 15 J. 6 d.f and that they were afterwards fold for 86/. 191. 
being the beft price they could getrfor the fame; and that the 
faid fum wtls paid to Lord Cadogan towards fatisfadion of the 
rent in arrear; and that in taking fuch diftrefs they did as little 
damage as they could. 

• 

To this plea the plaintiff demurs generally, and the defendants 
join in demurrer. ^. 


And the fingle queftion that was fubmitted to the judgment 
of the Court, is whether thefo deer under thefe circumftances, 
as they are fet forth in the pleadings, were diftrainable or not. 
It was infifted (<7) for the plaintiff that they were not; 

I ft, Becaufe they were ferae naturae, and no one can have ab- 
folute property in,them. 

zdly, Becaufe they are not chattels, but are to be conftdered 
as hereditaments and incident to the park. 

3dly. Becaufe, if not hereditaments, they were at leaft part 
of the thing dcmifed. • 

4thly, Their laft argument was drawn ab inufttato, becaule 
there is ho inftance in which deer have been adjudged to be 
diftrainable. 

Firft; to fupport the firft objedion, and which was principally 
relied on by the counfel for the plaintiff, they cited Finch 176 ; 
Bro. Abr. tit. “ Propeh/* pi, 30 j 'Keilvi>ay^ 30. h. Co. Lit. 47. a. 

(a) This cafe was a^ued in Michstt-^ | tiff and Eyrt ICing’s^Serjt. for the defsiid- 
Kuu I7J7 by IVrigbt Scijt* for the plain-i ants. 


I Rol. 
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« 737 »^ » 

Davier 

i^OWELL, 


1 jRo/. Abr, 666 y and feveral other old b^olu, wherein It U 
laid down as a rule that deer are not difttainable; and the cafe 
of Mallocke v. Eq/liy^ 3 Lev, 337.,.where it was holden diat 
trefpafs will not He for deer,unlef8 it appears that they are tame 
and reclaimed. They likewife cited 3 Infi, 109, 11 a, and 
1 Hawk. P. C. 94., to prove that it is pot felony to take away 
deer, conies &c, unlels tame and reclaimed. 


1 do admit that it is generally laid down as a rule in the old 
books that deer, conies &c, are ferae naturae, and that they are 
not diiirainable; and a man can only have a property in them 
ratione loci. And therefore in the cafe of fwans, 7 Co. 15, 16, 
17, 18., and in feveral other books there cited, it is laid down as 
a rule that where a man brings an adion for chafing and taking 
away deer, hares, rabbits, &c, he fliall not fay fuos, becaufe he 
h^ them only for his gape and pleafure ratione piivilegii whilft 
they are in his park, warren &c. But there are writs in the 
regiller, fo. 102. a book of the greateft authority, and feveral 
other places in that book which ihew that this rule is not al> 
ways adhered to. The writ in fo. 102, is quare claufum 
ipHus A, fregit et intravit, dc cuniculos fuos cepit.” 


The reafon given for this opinion in the books why they are 
not diiirainable is that* a man can have no valuable property in 
them. But the rule is plainly too general; for the rule in 
Co, Ut. is extended to dogs ; yet it is clear now that a man may 
have a valuable property in a dog. Trover has been feveral 
times brought for a dog, and great damages have been re¬ 
covered. Belides the nature of things is now very much altered, 
and the reafon which is given for the rule fails. Deer were for¬ 
merly kept only in forelis or chafes, or fuch parks as were parks 
either by grant or prefcription, and were conlidered rather as 
things of pleafure than of profit: but now they are frequently 
kept in inclofed grounds which are not properly parks, and are 
kept principally for the fake of profit, and therefore muft be 
conlidered as other cattle. 


And that this is the cafe of the deer which are diftrained in 
the prefent cafe is admitted in the pleadings. The plaintiff by 
bringing an adkion of trefpafs fpr them in fome meafure admits 
himfelf to have a property in them; and they are'laid to be in* 

cluias 
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clufas et coardatas in his clofe, which at lead gave him a pro^ 
perty ratiooe loci j and they are laid to be taken and didrained 
there: but what follows makes it dill dronger; for in the demife 
fcl forth in the plea, and on which the quedion depends, they 
are feveral times called the deer of John Davies the plaintiff and 
he is at liberty to difpofe of them as his own before the expira¬ 
tion of the term on the condition there mentioned. And it is 
^xprefsly faid that the defendants didrained the deer being the 
property of the faid fobn Davies : it is allb plain that he had a 
valuable property in them^ they having been fold for 86/. igs.; 
both which fadls are admitted by the demurrer. The plaintiff 
therefore in this cafe is edopped to fay either that he had no 
property in them or that his property was of no value. Befides 
it is exprefsly faid in Bro. Abr. tit. “ Uropcrty^' pi, 44., and 
agreed in all the books, that if deer or any other things ferae 
naturae become tame, a man may have a property in them. 
And if a man deal fuch deer, it is certainly felony, as is ad¬ 
mitted in iio. and Hawk, F.C, in the place ,before 

cited {a). 

Upon a fuppofition therefore, which I do not admit to be law 
now, that a man can have no property in any but tame deer, 
thefe mud be taken to be tame deer, becaufe it is admitted that 
the plaintiff had a property in them. • 

Secondly; as to their not being chattels but hereditaments 
and incident to the park and fo not didrainable, fcvcral cafes 
were cited; Co. Lit. b. and 7 Co. 17. b.\ where it is 
faid that if the owner of a park die the deer lhall go to his 

{ri) The [A'ghi iture have all') mu'le I 5 ic or carry away any ruil or fallow <Iter 
provifions at different times for tiie pro- [ jn .iny foreft cluic purlieu or ancient w.ilk, 
tection of deer in forefts anJ open as well whether inclos'd or nor, or in any inclofetJ 
as inc’.ofcd groun Is. Ijtjt by the flat, park; p:uldnck wood or other inclo/cd 
16 Gr9^ 3. 30. all the former ails rJat- ground where deer aic ufiiaily kept with- 

ing to this fubjcil (except tn.:t of the out the conicnt of the owner &c, or aid 
qCn* I. c, 23 .) arc cxprjVf re'/.ealed by therein ; and ii|>cnalty of 20/. on pcrfoils 
name ; and it has been fmce holdcn by all who courfe hunt (hoot at or oiherwile at- 
the judges that that alU>, as far as it made tempt to kill wound or deilroy any fuch 
it a capital offence to kill deilroy or ileal deer ic, or aid therein &c ; and a double 
deer, was virtually repealed; R. v. Du- penalty on the keepers lor either of thole 
o/Vf, 1783. I'he ftat. 3. r. 30. off'enccs; and it fubjecis the offender to 

inflidls a penalty of 30 A on perfons who traimportation for feven years for a fccond 
kill wound or deilroy) or take in any fnarc I offence* 

o 
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1737,8. heir and not to his executors; and the ftatute of 

5* ®*'* where it is faid that no one lhall diftrain his 

fow^l *®®***t® libero tcoemento fuo nec de aliqolbus ad liberum te- 
nementum fp&Stantibus. I do admit the rule that hereditaments 
or things annexed to the freehold {a) are not diftrainabic; 
and poffihly in the cafe of a park, properly fo called, which 
muft be either by grant or prefcHption, the deer may in fotne 
meaRirc be faid to be incident to the park : but it does not ap¬ 
pear that this is fuch a park, nay it muft be taken not to be fo. 
In the declaration it is ftiled the cloje of the plcantiff^ called Ctf 
verjbam Park, In the plea indeed it is (tiled a park^ called 
Caverjham Park : but it is not faid that it is a park either by 
grant or prelcription; and it cannot be taken to be ib on theie 
pleadings, but muft b& taken to be a dofe where deer have been 
kept, and which therefore has obtained the name of a park^ be- 
caufe the deer, as I mentioned before, are called the deer of John 
Davies^ and becaufe he is at liberty to fell them, and fo to fever 
them from the park before the expiration of the term. And in 
Holds Hijlory of the Pleas of the Crown^ i vol. fo. 491., cited 
for the defendants, it is exprefsly faid that .there may be zpark 
in reputation^ ** as if a roan indofe a piece of ground and put 
deer in it, but that makes it not a park without a prefcription 
time out of mind or the King*s charter.” Vid. ftat. 2i Ed, i, 
de malefadoribus in parcis there referred to. 


Thirdly ; as to the tWrd obje^on that the deer are part of the 
thing demifed, and confequently not diftrainable ; the only cafe 
which was cited to prove this was the cafe of tithes (^) which 
is nothing to the purpofej becaufe where tithes only are let a 
man cannot referve a rent, it being only a perfonal contrad. 
Without denying the rule, which I believe is generally true, the 

{a) ** Furnaces caldrons and the like bar Hiid that the lime kiln was to 

fixed to the freehold, or the doors or win* the freehold, it was holden, on demurter, 
dows of a houfe and the like, cannot be that the plea in bar was a departure from 
diftrained.” Co. Lit. 47 b. Bra. Mr. the declaration which ailerted it to be a 
Dtftrtji" ^/. 23.-Neither can a lime chattel; though, had it been a portable 
kiln, if affixed to the freehold, be diftrain- oven, it might have been diftrained ; and 
cd. But where the plaintiff in replevin judgment svas given for the defendant, 
declared for taking Ids goods and chattels, Niblett v. Smith, 4 thmnf. Eaft yo4. 
to wit, a lime kiln; and the defendant {b) Vid. Bro. Mr, tit. ** Di/irejs," pi. 
avowed taking it as a diftrefs for rent in 81; tit. “ Dette," p/. 234; 1 Rol, Ab. 667; 
arrear; and the plMmiff in his plea in ^18; and135,6. 

fad 
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here vrill not^warrant it, for they are not part of the thing 
demifed. They are not mentioned in the defcription of the 
particulars, and cannot be part of the thing demifed for the reafoti 
-before given, becaufe they may be fold and difpofed of by the 
plaintiff before the expiration of the demile. 

Fourthly; the laft argument, drawn ab inufitato, though ge¬ 
nerally a very good one, does not hold in the prefent cafe. When 
the nature of things changes, the. rules of law muft change too. 
When it was holden tha^ deer were not diftrainable, it was be- 
•caufe they were kept principally .for pleafure and not for profit^ 
«nd were not fold and turned into money as they are now. 
But now they are become as much a fort of hufbandry as horfes 
cows Iheep or any other cattle. Whenever they are fo and it Is 
univerfally known, it would be ridiculous to fay that when they 
are kept merely for profit they are not diftrainable as other cattle, 
though it has been holden that they were not fo when they 
were kept only for pleafure. The rules concerning perfonal 
eflates, which were laid down when perfonal eftates were but 
fmall in proportion •to lands, are quite varied both in courts 
of law and equity, now that perfonal eftates are fo much in- 
creafed and become fo confiderable a part of the property of this 
kingdom. 

Therefore, without contradidling the reafons which are laid 
down concerning this matter in the ancient books, and without 
determining any thing with refpedi to deer in forefts and chafes 
or parks properly fo called, concerning which we do not think 
it necelTary to determine any thing at prefent, wc are all of 
opinion that we are well warranted by the pleadings to deter¬ 
mine that thefe deer, under the circumftances in which they 
appear to have beeiT at the time when this diftrefs was taken, 
were properly and legally diftrained for the rent that was in 
arrear. 

There muft therefore be judgment for the defendants (a)." 

(ii) Vid, Simp/cn v^ Hartoppy Af. i8 Geo^ z. 
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Replication 
lie injuria fua 
propri^abf- 
que tali 
caufais brd 
where thede- 
fendantinriiis 
on a ri^hr. 
—When de¬ 
fendant (in 
an adtion of 
tTf-rpal.v) jui- 
tiiies in ! is 
pica ukirjr 
the^^oof's a- 
a diilrefs iur 
rent, ihe 
plain ufF :n 
his replica¬ 
tion inulr 
either admit 
omeny the 
rent in ar¬ 
rears; reply- 
ing de irju- 
ria fua pro¬ 
pria See is im¬ 
proper. 

— Where de¬ 
fendant juU 
lifics (in ircf- 
pafs for tak- 
inglhepJain- 
tiff's goods 
and convert¬ 
ing them &c) 
taking them 
as a dilirefs 
for rent, the 
taking and 
converting 
areconfidered 
2s the fame 
thing; and 
therefore it is 
not inconfift 
ent to plead a 
j unification 
to the taking 
and convert¬ 
ing all the 
goods, as a 
ddlrefs, and 
afterwards to 
fay that he 
Jf h part of 
-them in the 
plaintiff’s 
pofftflion. 


James Cooper againji W. Mqnke and Three Others. 

[E. ioGeo. II. Rol. 623,4,5.] 

The opinion of the Court was now delivered as follows by 

Willcs^ Lord Chief Juftice. “ Trefpafs for breaking and en¬ 
tering tlie houfe of the plaintiff’ in the parifli of St, Margaret's 
Wrjlmhijlcry continuing there for the fpace of thirteen days, dif- 
turbing him in the quiet poITcflion of. his houfe, and taking and 
carrying away from ihcnce and converting to their own ufe the 
feveral goods and chattels particularly mentioned in the declara¬ 
tion, of the value of *100/.. And likewife for breaking and en¬ 
tering the Ihop of the plaintiff’ in the faid pariflt, and expelling 
him from the pofl'effion thereof, and taking and detaining divers 
ether goods and chattels therefrom and likeviife particularly 
fpeoified in the declaration, of the value of 20/. The damages 
arc laid at 100/. 

7 ’he defendants all join in the fame pica : And as to the force 
and arms &c, and all the trefpal's (except entering the faid houfe 
and fliop and continuing in the faid honie for the fpace of thir¬ 
teen days, and taking and detaining in the faid iliop carrying 
away and converting to their own ufe the faid goods and chattels 
of the plaintilF in the declaration mentioned,) tljcy plead not 
guilty. 

And as to the entering of the faid houfe and ffiop and con¬ 
tinuing there thirteen days, and taking detaining in the faidfliop 
carrying away and convcrtbig to their own ufe the faitl goods 
and chattels, they iulift on a fpccial juffincation; and fet forth 
in their j>lca that before the laid time v\'heji &c. the Dean and 
Chapter of Wejlminjler were feifed in fee in right of their church 
of two tenements, of which the locus in quo &c is parcel, and 
being fo feifed on the 6th of November 1728 deniifed the fame 
by indenture to Martha Peers from the Michaelmas before for 
forty years; that Martha entered and was poflelTed, and on the 
7th of December 1728 by indenture demiled to the plaintiff! the 
houfe and flrop mentioned in the declaration (inter alia) from the 
• Michaelmas 
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Michaelmas before for eleven years under the rent of 6/. 17r. 6^. 1737,8. 
for the firft three months, ^5 /. a-year afterwards for the next Coop^ 
ten years, and 41/. for the laft three quarters; that by vir- 
tue of the faid demife the plaintiff entered and was ipoffeffed; - 
and that, he continuing in poffeilion, Martha Peers afterwards 
on the 20th of OSiober 1729 married the defendant IK Monkey 
and the defendant IK Monke in his own right and in the right of 
the faid Martha^ and the other del(jendant8 as his fervants and by 
the command of him and of the faid Martha^ taking the 

goods and chattels in the de6laratipn as a diftrefs for 82 1 . 6/., the 
refidue of 82 /. lor. for a year and a half rent due on the feafl: of 
St. John the Baptijl 1736, the other 4J. having been paid before. 

And they fet forth their juftiiication in* this manner; that on 
the 2Cth day of ytme in the year laft mentioned they entered 
into the houfe and fhop &c in order to diftrain for the faid rent, 
and then and there took the goods and chattels in the declaration 
mentioned, they being in the faid houfe and Ihop, iu the name 
of a diftrefs for the faid rent, and the goods and chattels fo 
diftrained they then* impounded in the houfe and ftiop by the 
permiftion and with the confent of the plaintiff to prevent any 
damage that might happen by removing the fame; and that the de¬ 
fendants continued in the faid houfe thirteen days by caufing one 
Garner to continue in the faid houfe in which &c for thirteeen 
days for the fecuring of the faid goods fo diftrained, which faid 
ji. Garner fo continued in the faid houfe in which &c for thir¬ 
teen days for the faid caufe by the permilllon with the confent 
and at the requeft of the plaintiff; and that the defendants after¬ 
wards on the 7th and 8th of July following did with the confent 
of the plaintiff publicly fell divers of the faid goods to the beft 
bidder at the beft price which could be got for the fame for the 
fum of 31/. 5 J* 3,^* atid no more, which tlte defendant Monke 
received in part fatisfadion of the rent fo in arrear; and the 
reft of the iMd goods and chattels that remained unfold were 
at the Ueftre and with the confent of the plaintiff left in the faid 
houfe and ftiop in the poffefllon of the plaintiff, and the fame 
flill remain in his poffcflion, &zc. 

The plaintiff in his replication admits the leafe from the Dean 
and Chapter to Martha Peers.^ and the leafe from Martha Peers 
to the plaintiff, and that the houfe and ftiop were part of the 

P premifes 
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i737» ^» pfemifes fo demifedj and for replication faith that the de&nd- 
ants at the faid times when &c of th^ir own wrong withont Atkj 
oaufe as is by them in their laid plea above alleged did enter 
the faid houfe and fhop and did continue in die faid houfe for 
the fpace of thirteen days, and the laid goods and chattels found 
in the faid houfe did take carry away and convert to their own 
ufe, and take and detain in the faid Ihop the faid goods and 
chattels found in the faid Ihop,in manner and form &c. 


Tpthis replication the defendants demur; and for caufes 
of df tnurrer fay, that the plaintiff by his replication hath not 
admitted that the rent in the plea mentbned to be in arrear 
was due, and for that *the replication is multifarious, and feveral 
matters are offered to be put in iffue, and no particular iffue 
can be joined thereupon; and for that the replication is uncertain 
and wants form. 

The plaintiff joins in demurrer. 

Several objeflions were taken to this replication upon the firft 
argument (c), and feveral cafes were cited to fiipport thefe ob- 
jedions. 

The principal objedions which were taken to the plaintiff's 
replication were that he had not admitted the rent in arrear, fo 
would be at liberty to infill on an entry and evidion; and be> 
catife this general replicadon that they did it of their own 
wrong without any fuch caufe &c is never admitted when the 
defendants infill on a right (^), as they plainly do in the prefent 
cafe, but is only admitted when the defendants inlill on a matter of 
excufe, as that the plaintiff's fences are out of repair in an adion 
of trefpafs with cattle, or fon affault demefne in an adion of af- 
fault and battery; and to fupport thefe objedions were cited 
8 Co. 67. a; Teh. 157; Cro.Jac. 234, 335 ; Chance v. Weeden, 
Salk. 638; and Wells v. Cotterell, 3 Lev. 48. And we were 
all clearly of opinion upon that argument that the replication 
was not good. 


(a) This cafe was firft argued in Trinity 
term 1737 by Parktr King’s Serjt. for the 
defendants and by B«etU Serjt. for the 
plaintiff^ and again jn the Miehaebnas 
term foltowing by £yre King’s Seijt> for 

3 


the former and Wright Serjt. for the 
latter. 

(b) See Ctcktrill v. jfrn^ong, /g/f. 
Tr. 1738, and the cafes there referred toj 
and Bell v. Warit^ ptfi. £, 1740. 

The 
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Uiog of tkftt ^mion, the counfel for the plaintiff 1737, g, 
todc Ibme .ofa^e^ons to th(»>deien(iA&f*8 j^ea, which waa after- * —x---* 
mcda ipoken to again, and which is the only matter that now 
oiemaina for the judgmffit of the Court. Monks. 


The objediona to the plea were twov; 

Pirft, that the defendants pleaded a juftification to the taking 
carrying away and converting to their own ufc all the goods and 
chattels in the declaration* mentioned, and yet afterwards infift 
that they did not convert part of* the faid goods but left them 
in the poffeflion of the plaintiff where they ftill are; fo the plea 
is incoafifteat with itfelf; for a man cannot admit that he has 
converted aU the goods to his own uTe in the beginning of his 
plea, and afterwards iniift that he has not converted part of 
them. 

S^ondly, that the j unification does not go to all the goods. 
For they fay that fhey fold divers of the goods and chattels for 
31/. 5/, 3^/,; and then, inftead of {iyiu^ thaX all the of the 
^oodSf or the reft of* fhe goods which were not fold for the laid 
fum of 31 /. 5 r. 3</., were at the deftre and at the requeft of the 
faid plaintiff left in the faid houfe &c, they only fay that ** the 
reft of the faid goods that remained unfold** generally; fo that 
for ought that appears by this plea there might be fome goods 
fold without the confent of the plaintiff befides thofe which 
were fold with his confent for the fum of 31 /. 5/. 3 ; and if 

there were, as to thofe there is no juftification. 

Several cafes were cited to make out thefe objedions, and 
fcveral cafes cited in anfwer: but it is not material to men¬ 
tion any of them, becaufe I think \hat the prefent cafe depends 
on a general rule of law, which was admitted on both fades, and 
upon the particular penning of this plea. 

Firft j as to the firft objedion: we are of opinion that this 
being an adion of trefpafs, and not of trover, the taking away 
and converting are the fame j for every taking is a fufficient con- 
verfion to this purpofe {a). And as the defendants have in- 

fa) Vid. Dye v. Leatherdalet 3 fFif j C. B. cited by Buller Toyhr v. Cole^ 
foj and Ftjbtrwood v. Cannon^ H.^ Ge 9 > 3. I 3 Durnf^ EaB 297. 

fifted 
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• iifted in their plea that they took all the goods as a diftrefs, we 
’ think that that is a fufficient converfion of the whole, though 
they were not removed out of the houfe and fliop where they 
were; for the poffeffion in point of law is changed by their 
being feifed as a diilrefs, and as it is faid that they were all m- 
pounded in the houfe and .fliop, wherever they are impounded, 
they are confidered as in the poffeflion of the diftrainor, We 
think therefore that this objeSion to the plea is of no weight. 

Secondly; as to the fecoild; it was admitted on both Hdes 
that it is fufficient if a plea be certain to a common intent. 
And we think that tljifi plea is certain to a common intent; nay, 
that it would be departing from the natural and obvious feiife of 
the words to conftrue them fo as to make it bad. For when it 
fays “ the reft of the goods,” that implies all that were not be¬ 
fore fold with the confent of the plaintiff; and the words which 
follow are only an unneceffary defeription of'thefe goods. 

If the words had been only ” the good^.which remained un¬ 
fold,” there would have been fome colour for this objedtion. 
But we think that the word ” reft” excludes any fuch conftruc- 
tion as is contended /or on the part of the plaintiff. 

But if there could be any doubt of this matter, and that in 
fadt there were fome goods which were fold without the confent 
of the plaintiff, we are of opinion that the plaiutift' ought to 
have infifted on it in his replication, which he has not done. 

As therefore we were all of opinion before that the replica¬ 
tion was not good, and as we are of opinion now that the plea 
is good, notwithftanding the objedlions wWch have been taken 
by the plaintiff, judgment muft be for the defendants.” 
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James Fawcett agatnji Thomas Strickland and 

Nine Others. 


Hil. II G< 2. 
Monday, 
Ecb. 6tk. 


[E 10 Geo. 2. Rol. 383,384.] 


’HT' 

d. HE following opinion of the Court was now given by 

t 

WiUes,, Lord Chief Juftice. “ Trefpafs for driving and chafing 
with dogs feventy Iheep, two mares, one gelding, and four cows, 
of the plaintiff, and for fetting on and inciting the faid dogs 
to bite the faid cattle, at the parifh of Sedbergh^ whereby forty of 
the faid fheep died, and ten of the f^d fheep and two mares and 
one gelding were driven to places unknown and loft, and the 
reft of the faid cattle were hurt and greatly damnified. 

It is likewife l?id another way, for driving and chafing with 
dogs the fame cattle in a place called Blewcqfler Common^ in the 
faid patifh of Sedbergb^ whereby they were greatly hurt and 
damnified. Damage 40 /. 

The defendants all join in the fame plea ; and as to the force 
and arms and all the trefpafs, except the driving and chafing the 
faid cattle with dogs in the declaration firft mentioned, they 
plead not guilty ; and as to that they infift on a fpecial juftifica- 
tion, and fet forth that ‘Thomas Strickland the defendant at the 
time when &c was feifed in his demefnc as of fee of and in the 
manor of Sedbergb^ within which faid manor there are and at 
the faid times when &c and alfo time immemorial there have 
been feveral large waftes or commons lying contiguous one to 
another without apy feparation, and parcel of the faid manor, 
containing together 10,000 acres and more; and that the faid 
Thomas Strickland h 6 nz fo feifed of the faid manor before the 
laid time when &c did inclofe 700 acres of a certain wafte or 
common there called Bkweapr Common, being one of the faid 
waftes or commons abovementioned and parcel of the faid 
manor, with a wall and ftrong fence from the refidue of the faid 
waftes’or commons, to hold to himfelf in feveralty and to his 


Com. Rc|^ 
^77. S. C. 
The lord of i 
manor may 
inclofe part 
of a common 
againft te¬ 
nants having 
common of 
pafture* not¬ 
witbilanding 
they have ai- 
fo a common 
of turbary.if 
he leave fuf- 
heient com¬ 
mon of paf- 
hire. 

—And if CO 
trefpafs for 
driving away 
a commoner’s 
cattle from 
the common, 
the lord in 
his plea juf- 
tiHes uncier 
an approve¬ 
ment of the 
common. aU 
leging that 
he left faffi. 
cient com¬ 
mon of paf- 
tore for bis 
tenants, and 
thepiaiatiiF 
replies chat 
he was alfo 
entitled to 
common of 
turbary, chat 
therefore the 
lord wrong- 
faliy inclofed 
&c, and chat 
ht^(che plain¬ 
tiff) pot in 
his cattle to 
enjoy his 
common of 
p^Hare; and 
thedefendsBC 
demurs, it 
will be taken 
that the lord 




own 
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1737,3; owa life, and did approve the fame, there bciflg then left by 
1 *td Thomas Strickland and remaining in the refidue of the 
6t^« iaid waftes or commons not incloled fufficicnt common of paf* 

lAno. lure for all the commonable cattle of all the tenants of the faid 

Thomas Strickland of the faid manor and of- all other perfons 
having common of paflure in the laid waftes or commons, 
together with free ingrels egrefs &c; by virtue whereof and of 
the ftatute the faid Thomas Strickland at the times when &c was 
feifed of and in the faid 700 acres fo rnclofed in his demefne as 
of fee; and the faid Thomas Stfickland and the other defendants 
as his fervants and by his command juftify driving and chafing 
the plaintiff’s faid cattle as being damage feafant in the faid 700 
acres fo inclofed. ' 

The plaintiff replies that at the times when &c he was feifed 
in his demefne as of fee of and in a certain meffuage and forty 
acres of land called Beckjide in the faid parifh of Sedbergb; 
and that he and all thofe whofe eftate he hath from time im¬ 
memorial have had and ufed and were accuftomed to have com¬ 
mon of pafture in the faid wafte called Blcwcajler Common for 
all his and their commonable cattle levant and couchant on the 
faid tenements every year at all times of the year as appurtenant 
thereto; and that likewife he and all thofe whofe eftate he hath 
for time immemorial have had and ufed and were accuftomed to 
have common of turbary in the faid wafte for his and their 
neceffary fuel to be burned and confumed ir>the faid inelfnage 
every year at all times of the year as occafion required, as ap¬ 
purtenant to the faid mefluage; and that the faid Thomas 
Strickland inclofed 700 acres of the faid wafte called Blewcajlcr 
Common and approved the fame unlawfully and contrary to the 
ftatute; and that the plaintiff being fo feifeil of the faid mef¬ 
fuage and tenement &cc after the faid inclofure at the times when 
&c put the faid cattle being his own and levant and couchant on 
his faid meffuage and tenement with the appurtenances into that 
part of the faid wafte fo inclofed to cat up the grafs there grow¬ 
ing and to ufe his faid common of pafture, and that the de¬ 
fendants of their own wrong chafed the cattle as aforefaid 
whilft they were fo doing. 


To 
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To this replication the defendants demur; and for caufes of 1737,8. 
^murrer fay that the replication is double, for that two diftiiift fawcm^ 
nod diifereat matters, viz. the prefcriptioh of the right of com- 
mon and the prefcription of the right of turbary are infilled on land. 
in the replication, whereas one of thofe matters only ought to 
have been pleaded and infilled on; and for that the plaintiff in 
his replication hath not admitted or denied the fullicicncy of the 
common of pallure in the refidue of the faid commons with free 
ingrefs egrefs &c; nor hath the plaintiff traverfed or denied 
any other part of the plea of the faid defendants; and for that 
the faid replication is uncertain, infufiicient, argumentative, and 
informal. 

The plaintiff joins in demurrer {a)^ 

If there were no other objedlions to the replication than 
thofe which are particularly affigned as caufes of demurrer, we 
are inclined to be,of opinion that the replication is good, tor 
we think that it was proper and neceflary for the plaintiff to 
infill on his common,of turbary in order to avoid the defend¬ 
ant’s, Stnckland\^ approvement, and it was neceffary for him 
to infill on his common of pallure in order to jullify putting in 
his cattle. And we think that, by his not denying the fufficiency 
of the common of pallure in the refidue* of the faid commons 
and the other matters infiacd on by the defendants in their plea, 
be hath fulEciently admitted them. 

But there is no occafion to give any pofitive opinion on thele 
matters, becaufe we are clearly of opinion that the replication 
is bad in fubllance, and that what the plaintiff has infifted on in 
bar to the defendant’s, Strickland^ right, which is fet forth in 
the plea, i® ttot a Aiflicient anfwer. 

There was another bbjedion taken by the counfel for the de¬ 
fendants, which is not mentioned as a caufe of demurrer, and 
which it may be proper juft to take notice of in order to lay it 
out of the cafe. The objedion was that the plaintiff does not fet 

(a) This cafe was twice argued, by Serjeants for the plaintiff; the fecond 

aU and Serjeants for the de- argument was in Term 

iendantt and by Eyrt and Parktr King’> 11 Gso. a. 


forth 
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*737> ^ forth in his replication that he had a right to take common of 

Pawc 7^ turbary in that part which was inclofed, as it was ncceffary 
agaii$fi for IiJhi jq do; for that coxhmon of turbary does not extend 

•OTRICK- ’ ' 

LAND. throughout the whole common as common of pallure does, 
but is confined only to fuch places where turves may be got. 
And for this purpofe were cited 2 Injl. 412 ; i Rol. Abr. 399; 
I Lev. 231 j Hayward v. CunningtoHy Fitz, N. B. 123.; I have 
looked into the cafes, which are very little to the purpofe, and 
do by no means warrant the obje^ion*. But I believe the pre¬ 
cedents have been both ways. • 

However the plaintifif in this cafe lays his right of common 
of turbary in Blewcafier Cotnmon generally, which muft be taken 
to mean the whole common; and a man may certainly have a 
right of common of turbary throughout the whole common as 
well as common of pafture, though he cannot enjoy his right of 
common of turbary in thofe parts of the conamon where there 
are no turves any more than he can enjoy his common of 
pafture in thofe parts of the common where there is no grafs. 

We think therefore that there is no great weight in this 
objedion. 

t 

But what the Court goes upon is that this is an adion brought 
by the plaintifif for chafing and driving away his cattle put into 
the defendant's, Strickland'&y inclofure to ufe and enjoy common 
of pafture j and therefore we think that, confidering the nature 
of the plaintifiTs adion and the wrong which he complains of 
therein, the common of turbary is quite out of the cafe. 

For though a lord cannot by virtue of the ftatute of Merton^ 
20 Hen. 3. c. 4. inclofe and approve againft.common of turbary, 
and fo it is exprefsly laid down by Lord Coke in 2 hjl. 87. in 
his comment on this ftatute, which we admit to be good law, 
yet we are of opinion that where there is common of pafture and 
common of turbary in the fame wafte the common of turbary 
will not hinder the lord from Inclofing againft the common of 
pafture, for they are two diftind rights. 

Suppoiing*one man has common of pafture and another has 
common of turbary in the fame wafte, he that has common of 

3 pafture 
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pafture cannot jaftify throi/ping d6#n the lord’s inclofure, 

^provided there be 'fulHcierit coinmon of pafture left, becaufe 
another perfon has common of turbary in the fame common, 

And wherever rights are in their nature diftin^, as common of 
pafture and common of turbary certainly are, we think it will 
be juO; the fame though they happen to concur in one and the 
fame perfon^ as they do in the prefenc cafe. 

If it were otherwile, it would be juft the fame in common df 
pifeary and common of eftovers,' for Lord Coke fays that the 
ftatute does not extend to cither of them. And yet it would 
feem to be abfurd to fay that a ioi^ cannot enelofe againft com¬ 
mon of pafture, becaufe his tenants or fome other perfons have 
common of pifeary or common of eftovers in the fame wafte; 
whereas his inclofure may be no interruption to their enjoyment 
of their common of pifeary or eftovers, nay probably their com* 
mon of eftovers may be better for fuch inclofure. 

If indeed by fudi inclofure their common of pifeary or their 
common of eftovers were afTefled, or they were interrupted in 
the enjoyment of either of thefe rights, they might certainly 
bring their ailion, and the lord (to be fare) in fuch cafe could 
not juftify fuch inclofure in prejudice of thefe rights. And fo 
may the plaintiff in the prefent cafe, ifhe.be interrupted in the 
enjoyment of his common of turbary: but by his prefent adion 
he does not complain of any fuch interruption, nor does he 

inftft upon any fuch matter in bis replication. 

• 

As therefore his only complaint is of an interruption of his 
common of pafture, and as by the ftatut^of Merton tht defend¬ 
ant, Strickland, might certainly enelofe part of the common not- 
withftanding the plaintiff’s common of pafture, if he has left 
‘ fulHcient common of pafture, which in the prefent cafe is ad¬ 
mitted by the pleadings, we are of opinion that the right of 
common of turbary infiftcd upon by the plaintiff in his repli¬ 
cation is no anfwer to the defendants* plca-j that therefore the 
replication is bad in ftibftance; and that jiidgment, fo far as the' 
demurrer goes, muft be fbr the defendants (<»;.” 

(a) The cafe df Shakrfprar V. Ptfpln, j detcrminaiion on the authoritr of this 
6 Dht^, Eqft, 741, received afimilar 1 cafe. 

R The 
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1737,5* The following private note'was added in I^rd Chief JtilHce 

FA^cTrr Willes\ note-book, from which the above judgment was taken;, 

SrlrtCK. ** Note, It was faid in this cafe that an affize of tuibatj, 
pifcary &c, did not lie at common law before the ftatute 
13 Ed, I. 2 Wejim, c, 25.j and that therefore there is no fuch 
writ in the regifter for any common but com^ion of pafture; and 
for this purpofe was cited WeW% cafe, 8 Co, 48: But BraSon^ 
lib, 4./.’ 231. was cited to the contrary {a). However this be, 
1 did not think that it was at all material in the prefent cafe, and 
have therefore taken no notice of it in my judgment.’* 

(tf) And LJ.Cohf men- been faid) there was no writ in the Re- 

tions an inftance of an aflizc for a com- giftcr in thofe ca(es« therefore before this 
mon of pifeary in the reign of Hen, 3., ail no wricdicl lie by the general opinion 
before the making of the flat. of the Judges; but now this hath 

but then he adds yet becaufe (as hath cleared tthe queftion/\ 


Cl. 11 G. 2. 
Toefday, 
Feb. yih. 
Arbitrators 
cannot award 
the cofts of 
reference. 


John Candler againfi John Fuller. 


TThE opinion of the Court was thus delivered by 


i?ixp«f.Ty" Chief Jufticc. “ Debt on bond entered Into by 

for^^'u*™ defendant to the’plaintiff on the 21ft July 1733 in the 
pofe. fum of looi. 

Botifin 


ibeb a cafe 


they award 
the plaintiff 
his cods of 
fuit and 
eharges of 
arhurattoH to 
be taxed by 
the proper 
officer, and 
the officer 
only tax the 
former, the 
award will 
be good for 
the former 
and bad as to 
the latter, 
—An award 


The defendant prays oyer of the condition, which Is to (land 
to the award of Thomas ^cotchmer and John IJng^ to whom all 
matters in difference Jietween the parties were fubmitted, fo 
as their award was made in writing under their hands ready to 
be delivered to the parties on,or before the 20th oiAuguJi next, 
if not, then to Hand to the award of fuch perfon as the arbitrators 
ihould choofe for an umpire, fo as he made his award under his 
hand on or before the 27th oiAuguJl next. And the defendant 
pleads that the arbitrators on the 17th of 1733 made 

their Award in writing under their hands and feals of and con- 


in*pa« and** ccrtting tbc premifes j and that they awarded that the defendant 

bad in part. 

—1/ arbitrator! award the defrndant to pay the plaintiff hii eofti of fuit to be taxed by the proper 
■offeer before a pardcelar day, it is tbe bniinefi of the Jtfndaut to hare them taxed before that dar. 


bit 
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hig heirs executors and adminiftrators Ihould upon the ift day 1737,8, 
of September next lenfuing pay or Mufe to be paid unto the ca^ii» 
plaintiff the full Ann of 8 “ with his cofts of fuit and charges on • 

® fVLLBR. 

that their arbitration as the’fame (hould be taxed by the pro- 
thonotary of his Majefty’s Court of Common Pleas at Wejimin- 
Jier wherein the fuit was depending, or as the parties within 
themfelves fhould agree;** and that the plaintiff and the defend¬ 
ant after fuch payment Ihould deliver to each other general 
rcleafes of all matters to the 21^ oi July 1733; the de¬ 
fendant avers that on the fald ifl of September he tendered to 
the plaintiff 8 s, and alfo a general releafe according to the 
award duly Aamped and executed by him. And further pleads 
that he had no notice of the plaintiff's cods of fuit mentioned 
in the fald award or of his charges of the faid award at any time 
before or upon the faid id of September^ and that the pro- 
thonotary of his Majedy’s Court of Common Pleas at Wejlmin- 
Jier did not tax the plaintiff’s cods of fuit and charges on 
the faid arbitration at any time on or before the faid id day of 
September; and that no agreement was made between the plaintiff 
and the defendant at any time before or upon the faid id day of 
September for afeestaining how mudi ihould be paid by the 
defendant to the plaintiff for his faid cods or for his charges of 
the faid arbitration, nor of or concerning the faid cods and 
charges or either of them in any refped whatfoever. 

The plaintiff replies that after the making of the faid award 
and before the fuing out of the faid original writ, to wit, on the 
1 ith day of December in the year of our Lord 1736 the plaintiff's 
cojls of fuit in the faid award mentioned were duly taxed by 
Mr. Prothonotary 1 ‘bompfov at the fum of 10/. 3/. 2^4, of which 
the defendant the fame day and year bad notice and was then 
and there requeded to pay him.the faid fum of lol. 3/. 2d., 
which the defendant hath not yet paid, but hath refu: -d to "pay 
the fame. 

The defendant demurs generally, and the plaintiff joins in 
jdemurrer. 

The defendant’s objedion to the plaintiff’s replication was that 
the cods of the award were to be taxed before the id oi September 

mh 
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*737*5. *733, bfipaufe they were to be paid on that day; and that it 
waa incumbent on the plaintiff,* who waa ter receive them, to get 
^V 9 fi thetn taxed before that time, otherwife it was impolEMe for the 
defendant to pay them, and that hfs getting them taxed on the 
I ith of December 1736, vvhich the plaintiff infifta on in hia re¬ 
plication, is entirely immaterial, the defendant not being obliged 
to pay them by the award, unlcfa they were taxed before the 
faid iff day of Septemher, 

Several objediona were likewife taken to the award; as that 
it does not appear in what fuit the coffs were awarded; that there 
was not time enough for the protbonotary to tax them between 
the date of the award and the time of payment; and that the 
arbitrators have avrarded the co& of the arbitration, which they 
had no power to do. 


To fuppoit this la(l objetffion feveral cafes were cited : but I 
need not particularly tidte notice of them, becaufe it is un¬ 
doubtedly true that the arbitrators cannot aivard cofls of the 
arbitration (a), h being a matter not fubmitted to them as 
arifing fttbfequent to the time of fubmiiffoo. Vid. Telv. ^.S. 
Moor pi. 489. Cro. Eliso. 432, 2 Ventr. 242. Dyer 242. and 
Elowd, 396. cited to this purpofe. 


But then the anfwer is plain, that an award may be good in 
patt and bad in part, that is bad as to the matters that are not 
within the fubmilbon and good as to the reft, provided they are 
entire and di(lin6t and do not at ^1 depend mpon the matters 
awarded which are not within the jurifdidion; and fo it is 
exprefely held in Telv. 98, Martbam v. yemx; Cro. Eiiss. 432. 
Samon v. Pitt; and in feveral cafes that are mentioned in 
I Rol* Abr. 258. & 259 [b).. The cods of the fuit in the 


(a) But if a caule be referred, the ar¬ 
bitrators may award the c^s af the cat^c 
to be paid by either of the parties without 
any expreis authority for that purpofe. 
Jiea d. Wood v. a Dunff. Eofty 
€44..'—Where the arbitrator awarded the 
defendant to pay the plaintifTa certain fum 
"and the cofts by himfufUined in the 
faid a£hon, to be taxed by the. proper 
officer", it was bolden that the award did 

•9 


not include the cofts of the reference. 
Brmtu V. MarJJeH^ i H. Bl. Rep. C. B. 
2x3. See alfu Bradley v. Tunfiewt Bef. 
P.tdi. Rtp. C, B. 34. 

(P) See alfo Vanlere v. Tribh. 1 Rel, 
Rep. 437 i BTortoH v, Lakintt Winch, i j 
Pinienyv. Bullock., z Lev. 3., Bargrave 
Atkintf 3./.rw-4i3; Sienonv. Gavrl^ 
Salk. 74 i and Pickering v. Wetfont 2 Bl. 
Rep. 1117. 


prefent' 
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prefoit cafe are certunly diftind from the charges of the ax- iyS 7 * 
bitration j and therefore the award may be good for the cofts of CAKotiit 
fuit, and bad for the charges of arbitration, as it undoubtedly is 
in the pre&nt cafe. 


As to the objedion that it is uncertain wbat fuit is meant, 
ni^e are of opinion that the award is certain enough. It is de> 
fcribed a fuit in this court; it muft be taken to be between the 
parties; and we cannot fuppofe (no fuch thing appearing in the 
pleadings) that there was. more than one fuit depending. Nor 
can we fuppofe Hiat between the 17th of Augujl and the ift of 
September there would not be time enough for the prothonotary 
to tax the cofts. 


In anfwer to the obje£tion to the replication, the plaintiff took 
an objedion to the pica, for that the defendant had not faid that 
the prothonotary had not taxed the cofts of fuit and the charges 
of arbitration before the ift of Septembery which might be true if 
he had not taxed the charges of arbitration though he had taxed 
the cofts, which would be fufHcient, the award being void as to 
the charges of the arbitration. 

To this as well as to the defendant’s o|jje£tion to the replica¬ 
tion feveral anfwers were given, which I need not take notice 
of, bccaufe we are all of opinion that there is another fatal 
objedion to the plea. 

For we are of opinion that it was incumbent on the defendanty 
who was awarded to pay the plaintiff his cofts of fuit, to pro¬ 
cure them to be taxed by the prothonotary. As in cafe a man 
be awarded to convey an eftate'to another perfon by fuch a 
time, he is to procure the conveyances to be made. Or, to 
bring it nearer to the prefent cafe, if a man be awarded to 
convey an eftate to another by fuch conveyances, as lhall be 
approved of by fuch a counfel, he is certainly to prepare the 
conveyances and to procure them to be approved of by that 
counfel. 


S 


Wc 



66 HILARY TERM, II Geo. n. CP. 

1737,8. We therefore being of this opinion, the objed^icm to th^ 
replication is out of the cafe, and judgment moft be for the 

{a) Vid. Storke v. De imetb^ infra; 


Toefdty, RoWNDELL aZdinli PoWELL. 

Feb. 7ih. ■ ^ *' 


Judgment 
encored up 
on a warrant 
of aiiorncy 
aga«n<( de¬ 
fendant in 
JumaUa^ on 
an affidavit 
that he was 
alive four 
Biodths ago. 

G. Co, 
* 45 - 

Barnes 256. 
aS. C. 


“ jy^OTION to enter up a judgment on a warrant of attorney. 

It appeared by the affidavit that the defendant was in 
Jamaica; and the affidavit was made by a perfon who came 
from thence in September lail And arrived here about the middle 
of January; and he fwore that the defendant was alive and well 
at 'Jamaica on the 12th of September laft. 


T^be Court doubted a little at firft: but on confiderarion they 
granted the motion ; for they thought that, confidering the dii- 
tance of the place, here was as good evidence of the defend¬ 
ant’s being alive as the nature of the thing would admit of; 
that this was a matter left to the diferetion of the Court; and 

t 

that it would be a very ferious confequence If the Court would 
not fuffer a judgment to be entered up if the defendant were 
gone abroad.” 


H. iiG.2. Samuel Storke againfi Conrad de Smeth; 
Friday, Jq Eiror. Ill thc Hxcbequer-Qhamber. 

Ftb. 17th. 2 

[E. 8 Geo. 2. Rol, 415] 


An sward '^HIS was an adion of debt on a bond, dated 26 Jpril 
^ 7G.'o. 2. inscoo/. 


7 uco, 2. in 2500, 

The defendant prayed oyer of the condition, which w'as that 


in pare and 
bad in part, 
provided the 
iatcer be in- 

dependent of qhc PbUip W. Hitigeus (hould ftand to the aw'ard of R. Drake 

and uncon- , n • r n • i-rr- 

ncaed with J. Lloyd and J. Paice 01 all matters in difference between 
—Bu*/”Vhe Hingens and the plaintiff, fo as they or any two of them made 

arbitrators 

award A. to pay B. tool., and award A. and B. to give general rricarei to each other, and then 
award B to pay A. zol. at a rubfeqoent time, the whole award is bad. 

—So if the arbitratora award A. to pay B. 30I. on the ift of January, and B. to pay A. 10!. on 
the ift of February; the whole it bad. 

• 5 their 


.*5 
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their award before the ift of January xhta. next; and then 1737,8. 
pleaded (^at the arbitrators made no award. 


The plaintiff in his replication fet forth an award made by 
two of the arbitrators on the 31 ft oi December 1734; in which 
the arbitrators awarded that Hingens on the ift of March then 
next ftiould pay to Storke (the plaintiff) 1496/. j x. 8^/., and 
Ihould execute and deliver to the plaintiff a general releafe of all 
claims &c, except fuch claims and demands as Hingens might 
have on him by reafon or on account of one-fourth part of the 
proceeds of 113 calks of j uniper-berries ; and that thereupon 
the plaintiff ftiould deliver up to Hingens two bills of exchange 
the one for 1000 dollars the other for 802 dollars, drawn on the 
20th of November 1733 by Hingens, on the plaintiff payable to 
the order of J. Harniman and accepted and paid by the plain* 
tiff; and that the plaintiff ftiould alfo deliver to Hingens an 
order in writing, ordering Raguenau and Co. to pay 987 dollars 
to Hingensy being the produce of 5 bales of damaged cloth 
configned by the plaintiff to Hingens and by him delivered 
to Raguenau and Co.; and that the plaintiff, on the receipt 
of the 1496/. jx. *8^/. and of the general releafe \sj Hingens^ 
ftiould execute a general releafe to Hingens of all claims 
&c, except fuch claims as the plaintiff had or might have on 
him by reafon or on account of 52126 pounds of fifti there¬ 
after particularly mentioned; and that the plaintiff ftiould on 
or before the ift of March then next pay two bills of exchange 
drawn by Hingens on the plaintiff, both dated the 25th of Dec. 
1733, the one for* 550 dollars and the other for 450 dollars, 
payable to the order of Hingens and accepted by the plaintiff. 
The award then recited that Hingens had configned to the 
plaintiff 40 calks of juniper-berries, wherein Hingens was con- 
cerned one-fourth part, and had alfo configned to the plaintiff 
113 calks more of juniper-berries on account of the plaintiff 
■as to three-fourth parts and on the account of Hingens as to the 
other fourth part; and the arbitrators declared that in making 
their award they had given Hingens credit for his part of the 
proceeds of the 40 cafles of juniper-berries and alfo for three- 
fourth parts of the prime cofts and charges of the 113 calks, 
but as to the proceeds of the one-fourth part of the 113 ealks 
belonging to Hingens they had taken no notice thereof in their 

award, 


Stokcb 
De Smbth. 
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>737> the fales thereof not being finifhed before the faid 25 th 

Vto«^ ^pril then laft: The award alfo recited that the plaintiff had 
d/’s^me^th configned to Hingens a cargo of fifh on the plaintiff’s account, 
and that Hingens had configned 52126 pounds thereof to 
22. Ricca who had not rendered any account of the fales thereof; 
and that Hingens had configned to the plaintiff feven caiks of 
white argol which had been configned to him by Ricca^ and 
which had been fold by the plaintiff for 29/. 15/. ']d,\ and then 
the arbitrators awarded that the plaintiff Ihould retain and keep 
the faid 29/. 15 ^d, towards payment and fatisfa^lion of the 

proceeds of the fifh, and that Hingens Ihould account for the 
proceeds of the fifh which Ihould come to his hands over and 
above the 29/. 15/. ']d. to and with the plaintiff, and pay the 
fame to him when he {Hingens) fltould receive the fame, and not 
otherwife: hut if Hingens Jbould on or before the faid ifi of 
March then next make it appear by due proof that he had 
before the 26th of April then laft accounted with Ricca for the 
net proceeds of the argol, then the plaintiff Ihould within one 
month after fuch proof pay to Hingens the faid 29 /. 15 j. 7 d. 
—^The plaintiff, after thus fetting out the award, afligned 
for a breach that Hingens had not paid 1496V. jr. Zd, which 
was directed by the award to be paid to him on the ift of March 
enfuing the date of the award. 

To this replication the defendant demurred generally, and the 
plaintiff joined in demurrer; and the Court of King’s Bench 
gave judgment for the defendant. 

• 

The record was then removed into the Exchcquer-Cbamber by 
writ of error; where after an argument by Birch Serjeant for 
the plaintiff in error, and Parker King’s Serjeant for the de¬ 
fendant, that judgment was confirmed, the opinion of the Judges 
of the Court of Common Pleas and of the ’Barons of the Ex¬ 
chequer being thus given by 

WiLLES, Lord Ch. Juft. C. B.—“We are of opinion that'this 
is a moft uncertain inconfiftent and contradidlory award. The 
whole is fo, but 1 ihall only mention two or three objedlions. 

ift, A general releafe is direded to be given by F. W. Hingens 
on the firft of pdarch of all demands whatfoever, except a demand 

of 
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of jumper •berries, and yet it is t^ter wards direded that the plain* 1737, 8. 
tiff is to account with and give to P. fV. Hingens 29/. i$s. yd., Sto»k* 
being money which he recwved on his account for white argol; 

£0 that he is direded to releafe this demand and afterwards to 
pay it. 

2dly, P. W. Hingens is direded to pay 1496/. $s. ^d. on 
the ill of March, even though it is admitted that the plaintiff 
has at that time of his in his hands 29/. 15/. yd., and that 
P. W. Hingens is not to dedudt if, but is direded to pay it to 
him at a time fublequent. 

3dly, The manner likewife, in which this 29 /. 15 j. 7 d. is 
directed to be paid or retained by the plaintiff, is quite incon- 
fident with common fenfe (a). 

It was indeed objedhed by the counfel for the plaintiff that an 
• award may be good in part and bad as to the other parts, and 
that this award was good as to the payment of 1496/. 5/. 8</., 
though bad in otl}^ parts of it} which was admitted on the 
other fide to be true where one part of the award is entire and 
not dependent on the reft (^): but in this cafe the payment of 
this fum, in which the breach is aftigned, is not independent of 
the reft. For the releafe which is certainly bad was diredted to 
to be given at the fame time by ' P. W. Hingens ; and the 
29 /. i^s. yd., which is admitted to be in the plaintiff’s hands, 
ought in juftice to have been deducted out of the 1496/. 5 /. 8 d* 

We are therefore of opinion that the award is bad even in 
that part in which the breach is alfigned, and that the judgment 
ought to be affirmed.” 

(/?) The award with regard to the pro- & Eq/U 73, and the cafes there cited. 
ceeds,of the fifl) is mt finals and there- [b) Vid. Candler v, FuUer^/up. 62. and 

fore bad \ viJ. Pedlcy v. Goddard^ 7 Durrif, ihc cafes there cited. 


T 
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%Ji*^** John Talbott Thomas Spear, 

Mijr 5th. . o 


Trover for^ « rjp ROVER for fcvetal goods, to Vit, one waggon, one bed and 
good after bedftead, two buQiels of horfe beans, one barrel of fmall 

wdi^ beer, and “ old iron ;** to the value of 12/. The general iflue 
413! ^c! pleaded, and verdidt for the plaintiiF.” 

It had been moved (a) in arreft of judgment that “ old iron'” 
was too uncertain: 

But per Curian^ - We will not arreft judgment for this reafon. 
We cannot fee how it could have been made more certain. If it had 
been fame old iroUy it had been equally uncertain, and yet quan- 
dam parcellani fili has been holden good. The only way that 
it can be made more certain in the cafe of old iron would be to 
fay “ fo many pounds of old ironand yet the plaintiff would 
not be obliged to prove that quantity at the trial. So we do not 
fee how this would at all help the defendant, or give him more 
light than as it is. 

Befides thefe words are either certain and intelligible, or were 
made foby the evidence at the trial, or not. * If they be certain 
and intelligible, or were made fo by the evidence, then the ob- 
jedion vanifties: if they were not made fo at the trial, but re¬ 
mained uncertain and tnfenfible, then the jury could give no 
damages for them; and confequently for this reafon the judg¬ 
ment ought not to be fet aftde; and of this opinion-were both 
the Courts of C* B , and B . R . in James 0 /born b cafe 10 Co. 130. 

We are tuerefore of opinion that judgment ought not to be 
arrefted for this reafon, and that the rule nifi muft be dif- 
charged (^).” 


(a) It appears that this cafe was twice , 
-aigued, 

( 1 ) Whatever degree of prccifion was 
formerly required in deferibing goods in a j 
declaration in trover, as appedts by Gram- | 
V// V. Rhobotham^ Cro, Ellz. 865, and in 
feveral of the ancient re|)orts, in later 
times a greater latitude has been indulged 
4 n the aSion of trover than in detinue or 
replevin where the goods themfelvcs are to 


be recovered or returned. Graves v. 
Drake^ Sly.igi)) 2 Sid.ij^\ Etnery'% 
cafe cited in i/'tvar. 114; Chamberlain 
V. Cooke, 2 Venir. 78 ; Wtji y. Davies, 

1 Lev. 301 i Jenny v. Norris, ib. 303 j 
White V. Graham, z Sir. 827; RaMey v, 
Rudgr,ili. 738; Hfjlcgrnve v. Thomf/on^ 
cited in 2 Sir. Sio. Harrifonv. Sottomley^ 

2 Ld. Raym, 1529, and t Str, 809} and 
Hobbs V. Creeve, Barnes 276. 
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‘Sir John Chichestek Cbeistoehee Leth- 

BRIDGE. 


E> I I G. s. 

Fridtjr, 
May jtli. 


T HE following opinion of the Q)utt was delivered by’ 

Willes^ Lord Chief Juftice. ** This is au adion on the 
cafe for obftruding a way; there are two counts. The firft 
fets forth that the plaintiff was feifed in fee of an ancient mef- 
fuage in Sbervoell near to the ancient town of liarnjlupk^ and 
that time out of mind the only way for perfons travelling in 
coaches and chariots from the faid capital meffuage to Barnjlaple 
aforefaid was in and through the federal clofes of the defendant 
(naming them) and fo back again^ every year and at all times of 
the year; and that he the faid Sir yohn Cbicbejier and all thofe 
whofe effatc he had and now hath in the faid meffuage with the 
appurtenances time out of mind have had and ufed and have been 
accuftomed and of right ought to have and ufe the faid way for 
bimfelf and themfejlves and others travelling in coaches or cha¬ 
riots from the faid meffuage to Barnjlaple in and through the 
faid clofes and fo back again the fame way every year at all times 
of the year as belonging to the faid meffuage; and then he lays 
an obftru£tion by the defendant. 

The fecond count fets forth that time out of mind there hath 
been and is a certain common highway of neceffty for all the 
liege fubjeAs of ourJord the now King and his progenitors &c tra¬ 
velling in coaches and chariots from Shcnaell aforefaid to Barn¬ 
jlaple aforcfaid in through and over the faid feveral clofes of 
the defendant, and fo back again every year at all times of the 
year at their will and pleafure; and then the plaintiff fets forth 


A general 
way and a 
private way 
by pi^lcrip- 
lion are ir.- 
coniiilent, 
and cannot 
be claimed 
together. 
■^Preferip. 
tion for a 
right of way 
for A. and 
others (not 
naming 
them) is 
uncertain^ 
and bad even 
after verdi£(. 
—A claim of 
a way of 
cej/ttyirom A. 
to B. for ail 
perfons it 
good. 

—A prefer! p- 
ttve right of 
Why for 
coaches &e is 
good afier 
verdict. 

— An aiVicn 
will not lie 
by an indivi¬ 
dual for an 
oblhodlion in 
a pullic 
highway un* 
lefs he fuilain 
a particular 
damag<>» 
which Riuft 
appear on 
the record; 
but if (he 


that on the 26th of November 1736 and at divers other times 
between that day and the 3cth of January in the faid year he 
w'as travelling in his coach from Sberwell fforefaid to Barnjlaple 
aforefaid and from thence backagain in thefaid way in through and 
over the faid clofe of the defendant, called the Moggeridge^ as it 
was lawful for him to do, but the defendant to deprive him of the 
faid way &c. did then and there ftop up and obftrud the faid 

cult way, and that the defendant oppofed him iti attempting to remove the nuifance ; 
ficient damage to fuppon the aftion. 

% way 


plaintiff' ilate 
that the de¬ 
fendant ob- 
llrufted &c 
by a diten 
ard gate 
acrofs the 
road, by^ 
which ih\ 
plaintiff waa 
obliged logo 
a longer and 
a more diffi- 
thii it a fnf- 



72 

17 ^ 8 . 

fc*' '“V — * 
Chichb»> 

TBit 

aggiuji 

him- 


EASTER term, ii GEO.ir. dP, 

‘ • ' ' .'t * 

way by <drediDg faftening and locking gates bars and polls and 
<ilgging trenches acfofs the laid way, and in his proper peribh 
withftanding and oppollng the plaintiff from removing and 
abating the faid obftrudlions, fo that he the faid plaintiff then 
and hitherto could not and cannot have or ufe the faid way as he 
ought; but faith that he is damnified 40/. 

The defendant pleads the general iffue not guilty. Verdin 
for the plaintiff and feveral damages, viz. i d, on each count. 

Motion [a) in arrefl of judgment, and feveral objedions 
taken. 

To the hrfl count; 1 ( 1 , that it fets forth a general vray and a 
private particular way by prefcription, which two rights are in- 
confillent. 

adly, That the plaintiff fets forth a right for himfelf and others 
(naming no perlbns) to go that way, which is too general, and 
not certain enough in a prefcription, as was held in the cafe of 
Underwjod and Saunders^ 2 Lev, 178, where a man prefcribed 
for himfelf and quibufdam aliis tenentibus, which was holdea 
to be uncertain and not good. 

And we are of opinion that by reafon of ;hefe objedions the 
firfl count is not good. 

The objedions to the fecond count were; 

1 ft. That there can be no fuch thing as a way of neceffity, and 
that fuch a right was never laid before. 

adly. That there cannot be a prefcriptive right for coaches 
and chariots time out of mind, becaufe coaches and chariots are 
of modem invention, and have not been iq ufe here time out 
of mind. 

3dly, That no particular damages are laid, which ought to be 
in the cafe of a public highway, (as this is laid to be,) other- 
wife an adion will not lie. 

As to the two firft objedions ; we are of opinion that there 
may be a way of necellity [b ); for if there be but one road to 

a place 


(0) The motion was mafle in MtehatU 
nas term 1757; and the cafe was argued 
in Hilary term following. 

{b) Vid. € 3 ark v, Ceggtt Cn. ^ac, 
170} Dutton V. Taylert a Luiw. 14S9: 
Parktr v. IVtlfted \ % Sid. 39; and StafU 
V. HtydoUf 6 Adod% 3,4} and an anony¬ 
mous cafe, U). 149. Where one grants 


land to another to which there is no ac- 
cefs but over the land of the grantor, the 
grantee has a right of way over the. 
grantor’s land, as a way of nece£ity. 
Howton v. Frtarfon^ 9 D.(^ E. 50. ^ 
if the owner of two clofes, having no 
way to one of them but over the other, 
part with the latter without referring the 

way 
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a place and no ot^er way of going, that is a way of neceifity. 
We are of opinion that the jury having found this, which is a 
matter of fad, and likewife found that tliere has been a way 
for coaches and chariots time out of mind, which is alfo a matter 
of fad, we cannot take notice judicially whether there have been 
coaches and chariots time out of mind or not, but muft take it 
to be as the jury have found it. 

And as to the third objcdion; we admit the general rule, but 
think that in this cafe tlicre are particular damages alligned fuf- 
ficient to fupport this adion. The rule is laid down in Co. Lit, 
56. that no one can have an adion for a nuifance or obflruc- 
tion in a common highway, without affigning fome particular 
damage ; and this to prevent multiplicity of fuits; forotherwifc 
every fubjed of Englami might maintain an adion for the fame 
obftrudion. But notwithftanding this general rule it was holden 
in the cafe of Hart v. Bajfctt in B. R. Tr, C. 2. reported in 
T". Jones 156. that fuch an adion as the prefent would lie. 
The cafe was this ; the plainiifi* declared that he was entitled to 
certain tithes, and that his dired way to carry them to his barn 
was in and through a rertain highway, that the defendant had 
Hopped up the highway by a ditch and gate ereded ex tranfverfo 
vie, and that by rcafon of fuch obftrudion he (the plaintiff) 
could not carry his tithes along the faid highway, hut was forced 
to carry them by a longer and more diffTcult way; verdid for 
the plaintiff and 5 /. damages. It was moved in arreft of judg* 
ment that this being laid in a common highway the obftrudion 
was a common nuUance, and that therefore the adion would 
not lie, to prevent multiplicity of fuits, for every one might 
bring the fame adion; and Ch./.;/. 36. was cited: but it was 
rtlolvcd by the whole Court that the adion lay; for they faid 
that this rule, that an adion will not lie for that which every 
one fuffers, ought not to be taken too largely ; for in this cafe 
the plaintiff fuftained a particular damage ; foi the labour and 
pains which he was forced to take with his cattle and fervants by 
reafon of this ohftrudiou might be of more value than the lofs 


7J 
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way, It will be refe rved to him by law, as | {h) Vid. Bbfftit v. Hmtt Mich. 18 G. 

a way of n'ceflity. Ib.Jtmh., andC/s. t. poji. 
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' 173^* ^ ^ liorie, which has beta hold«n to be Sufficient damage to 

C«SmS 5.|' fui adion (a), 

’ UpOn the iixength and reafon of this authority we are of 
opinion likewife to overrule the third objcdion to the fecond 
*'**^'t count j for the prefent cafe is ftronger than the cafe in Jones in 
two circumftances; firft, becaufe it is exprcfsiy laid that the 
plaintiff was attempting to travel this road feveral times with 
his coach, but could not by reafon of thcfc obflrudions; 
fecondly, it is alfo laid that the defendant in perfon withflood 
and oppofed him, and prevented him from removing the ob- 
ferudion, which by law he might do.” 

“ So the rule nifi was difeharged, with a bint 
to the plaintiff (^) to take his judgment 
onty on the fecond count.” 


(a) The gencrJ rule, that, where the 
plaintifF only fiiftains an injury in com¬ 
mon with the reft of all the King’s fub- 
je( 51 s by reafon of a nMifance in the road 
or of the road being totally ftopped up, be 
cannot maintain an adion, inms to have 
been admitted in all the cafes on the fub- 
je<ft: but a queftion has frequently arifen 
whether the damage ftated in each parti¬ 
cular cafe were fufficient to bring it within 
the exception to the general rule; and this 
queftion has received various determin- 
aUons according to the circumftances of 
each cafe. See the cafes 27 Ben. 8.27; 
Jkhtr I So; Ftneux v. Hvuenden^ Cro. 
EUz, 66+ ; and Painev.Partrick^Carth, 
194; where the damage to the plaintifF 
was bolden not to be fufficient to fupport 
an adion; and thofe of Ptnuler v. Sem^ 
ders^ Cro. Jac, 4+6 ; Meeynell v. Salimarjhy 
s Keh» S47 ; and Iv^on v. Maoroy 1 Ld. 
Sfayn. 486; 12 Med. 262; Com. Rep. 56; 
Saik. 15 ; and Carth.^$i. where the da¬ 
mage was bolden to be fufficient for that 
purpofe.—It appears by the two former 
reports of the iaft cafe that according to 
the opinions of the Court of Common 
Pleas and Exchequer the adion lay: but 
as the reafoas of ffiat o;^ion are not in 


print, 1 have here fuhjuined the concluHon 
of a MS. note of th.<t cafe taken from 
MS. coll. /#'(//» Chief Juftice : But the 
Court (the King's Bench) being divided, 
the matter was refervi-d for the opinion of 
the reft of the Judges, who all agreed in 
the opinion of 'Turten J. and Gould J. 
that the adion lay. The reafon the Judges 
went upon was principally this, that it fuf- 
ftciently appeared that the plaintifF mult 
and did neceflarily fuft'er a fpenal damage 
more than the reft of the King’s fubjeds 
by the obltrudion of this way ; bteaufe it 
wasfet furih that the only way to come to 
the coal pits from one part of the county 
was through this way, by which it muft be 
underftood, v/itlyiut any allegation of lofs 
of cuftomers, that the plaintifF did fuffer 
particularly in refped to his trade by tbe 
plaintiff’s wrong ’’ 

(b) In the cafe of Ritjfell v. the Men of 
Devony tDumf.isl E.GS'j. it was ruled 
that the plaintiff could not maintain an 
adion agairift the inhabitants <if a eeunty 
brought to recover a fatisfadion for an 
injury fuftained by him in confequence of 
a county bridge being out of repair. See 
aUb Paugh. 340. 
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Robert Mallom on the Demife of John Marsh 
and John Amy as againji John Brinolob and 
Elizabeth his Wife and Maria Apollonia 
Burgess ( a ), 

[Tr. II Gfo. I. Rol. 1265 ] 

nr .. 

-■-HE opinion of the Court was thus given by 

WilleSf Lord Chief Juftice. “ This ejectment for a melTuage 
and iands in Norfolk came on upon a fpecial verdi£t found before 
the late Lord Chief Juftice Raymond at Norwich aftizes. 

The jury find that one John Bedell before the time of the 
trefpafs and -ejedment was feifed of the premifes in fee, viz. 
ift February 1707, and that he was brought up and educated in 
the popifii religion. That he died on the 28th of February 1707, 
feifed of the premifes and profefling the popifii religion. 
That George Bedell was his brother and heir, and that he was 
born ift Augufi 1685, and was of the age of twenty-four at the 
time of the death of his brother; and that after the death of his 
brother he entered upon and became feifed of the premifes. 
And the jury find that the faid G. Bedell in the year 1700 at 
the time of making the ftatute {b) intitled “ An Ad for the 
further preventing the growth of popery” was under the age of 
18, viz. 17 years old. And that the faid G. Bedell during his 
whole life was brought up and educated in and profelTed the 
popiih religion; thbt he profefling the popilh religion and 
being above the age of 21, to wit, the age of 31, died; that 
he never took the oaths of allegiance and fuprcmacy appointed 
to be taken by the faid ftatute; and that he never made repeated 
or fubferibed the declarations exprefled in the ftatute 30 G 2. 
And they further find that the defendant Elizabeth Bringloe^ wife 
of the defendant John Bringloe^ was the next proteftant coujin (c) 
of the faid G. Bedell^ viz. one of the fitters and co-heirs of the 
faid John and George Bedell ; and that the faid defendant John 
and his wife four days before the death of George Bedell tnltctA 



E. II o. a. 
Monday* 
May 15 th. 


A papift* 
who has not 
taken the 
oaths dfc, 
(onderanin¬ 
capacity to 
hold under 
Rat. 11 & la 
W. 3 ) may 
dtvtfe lands 
CO a proceft- 
ant. 

—He may 
fell to a pro- 
teftant, by 
ftat. 3Geo.i. 
c. 18. f. 
—He may 
devife lands 
for payment 
of his debts 
to proteft- 
ants; and. 
femble* may 
by a bond 
charge lands 


(«) This cafe is imported in Com. Rep, 
570. by the name of Matlem v. Btngki. 
(4) Stat. 3* 4. 


(f) Proxinn conlanguinea proteftans in 
the record. 




Into 
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into the mannon-houfe and the land thereunto adjoining, being 
part of the premifes, and were thereof pofTeiTed. And the jury 
further find that the faid George Bedell being fo feifed of the 
premifes made his lail will in writing, q/^AuguJl 1715, and 
duly figncd fealed and publilhed the fame in the prefence of 
three witnclTcs (therein named) who fubfcrihod their names as 
witnefTfs in his prefence, and that by his faid will (which they 
find prout) he devifed the premifes in this manner; in the firft 
place he devifed to the leflbrs John Marjb and yobn Amyas and 
their heirs and afiigns for the ufe of (hem their heirs and affigns 
for ever all and fmgular his manors mefluages &c. on the trufts 
for the intents and purpofes and fubjed to the limitations 
therein mentioned, viz. upon truft that they or the furvivor of 
them or the heirs and afligns of Inch furvivor fliall in the firft 
place out of the rents ilTucs and pjofils thereof or by mortgage 
or falc as they lhall think fit levy and raile money fufficitnt, 
together with his perfonal eftate and in aid thereof, to pay fa- 
tisfy and difeharge all fuch fnms as he fltould owe to yobn 
Marjl} at the time of his death with intercft and all his other 
juft debts and the fcvcral legacies by him bequeathed with his 
funeral charges and the truftees’ charges in‘the execution of his 
truft, and after fati^fadion and payment thereof fliall well and 
truly pay or caufc to be paid to FJiuibcth the wife of yohft 
Mallom Efquirc an apnuity of 150/. a-year, free from taxes, for 
her life quarterly to her feparate ufe &c; and upon further truft 
that they fliall pay to his fiftcr fjabella Bedell 25 /. a*ycar, to his 
lifter Maria Burge/s 20 1 . a-year, and to his fifttr Elizabeth 
Bedell 25/. a-year during their lives quarterly, for their leparatc 
ufes&c; and fubjed and liable to ihefe annuities and to the 
payment of his debts legacies and funend charges in cafe any 
part of his manors mefluages &c. lhall remain unfold the 
fame are to be in truft to permit and fuffer Robert fen of the 
faid yobn Mallom to leceive and take all the reft refidue and 
remainder of the rents iflues and profits thereof until he fliall 
attain the age of twenty-one years, and from and after fuch 
time as he lhall attain the faid age upon truft that the faid truf¬ 
tees &c. lhall at the requeft and charges of the faid Robert 
Mallom convey the fame fubjed to fuch mortgages as lhall be 
made thereof for the purpofes aforefaid and alfo after the faid 
annuities to and for the foie ufe and behoof of the faid Robert 
* Mallom 
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IlbUlm his hdn and aflignslbr ererj with « diredioa that yobn 173S. 

MaUm die father fliall not juiyways intermeddle with the pre- 

mifea during the minority of his ion, but that the fame ihall be <!«*». Makik 

under the foie care and mani^ement of the truftees &c; and in 

cafe the laid Robert MaUom (hall die before he Ihall attain his age . 

of twenty-one, then be gi^es and devifes the premifes or what Oiali 

remain unfold, fubjeA as aforefaid, unto his lifter IJabdla Bedell 

Mary Burgas and Eli%cd>eth Bedell dieir heirs and alhgns for 

ever. Then he gives away leveral money legacies, and amongft 

the reft jocT/. a-piece to each of his truftees, the feveral legacies 

to be paid within lix months after his death j and makes the faid 

yobn Marjb and yohn Amyas executors. 

The jury then find George Bedell died on the 19th of 
Auguft 1715 fo leifed as aforefaid; and that the leflbrs entered 
on 'jobtt Bringloe and Klizabetb his wife before the time of 
the demife in the declaration; and being fo leifed ift April 
10 Geo. 1. made a demiie to the plaintllT for fixteen years from 
the Lady-day before, and that the defendants entered upon him 
and ejedted him; and fo fubmit the matter to the judgment of 
the Court. 

Upon this fepecial verdid two queftions (<i) were made. 

I ft. Whether George Bedell under the circumftances (as they 
appear in this fpecial verdid) had a power to devife this eftate 
to the leflbrs of the plaintiff' John Marjb and yohn Amyas ? 

adly, If he had, whether the trufts upon which he devifed it 
make any alteration in the cafe ? 

As to the firft point, ijl^ It will be proper to confider under 
what circumftances George Bedell is found to be at the time of ' 
making this will i 

^dly^ What are the words of the ftatute under which the pre- 
fent cafe falls ? 

It appears that thU will was made after the difabling 
ftatute 11 & liJV. c. 4.; and it is found that George Bedell 
was under (^) eighteen at the time of the making thereof; that 

he 


(<0 Thi* caft WM twice argued, the 
laft timein yf/'w/y terBii737 by Jf'tight 
Serjt. for the piaintifl^ ahi Sihimr Serjt. 
for the defendants. 

(ii) Under the lecond branch of the 
fovrth (ciSion ot the ftat. 11 & ta IF, 3. 


t.4. ulsvt thi ef ng'itfen aie 

rendered uicapable'of fun hapng lands Stc, 
which includes a taking by Ap4 

accordingly it was ruled in Fan clam d. 
Bet lace v. Ntwland^ £, 15 G. 2. B.Bi 
ZVin.jfbr. 73. />/. 4. that a dcvife to a 
X papift 
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1738. he never conformed by taking the oaths and fubfcrlbing the 
dfeclaration according to that ftatute { that he was all along bred 
dcm.MxRSH tip and educated in the popilh religion; and that he profefled the 
BRiNocdB. fame all his life-time, at the time of making the will and till the 
. time of his death. He was plainly therefore fttch a perfon as is 
delcribed in the firll part of the difabling claufe of that ftatute; 
and the words of that claufe are that every fuch perfon “ lhall in 
refpedl of him or herfelf only, and not to or in refped of any of 
his or her heirs or poilerity, be difabled and made incapable to 
inherit or take by defeent any lands tenements or hereditaments 
within the kingdom of England &c. j and that during the life 
of fuch perfon or until he or Ihe do take the oaths of allegiance 
and fupremacy and make'repeat and fubferibe the declaration 
therein mentioned the next of his or her kindred, which ihall be 
a proteftanr, fhall have and enjoy the faid lands &c. without 
being accountable for the profits received during fuch enjoyment 
as aforefaid; hut in cafe of any vsilfal ivqfle committed on the 
faid lands &c. by the perfons having or enjoying the fame, or 
any other by his or her licenfe or authority, the party difabled 
his or her executors or adminiftrators {hall and may recover 
treble damages for the fame againfl the perfon committing fuch 
wafte his or her executors &c, by aftion of debt in any of his 
Majefty’s courts &c.” The words of this flatute are almoft 
exa£tly the fame as in the ftatute i J. i. r. 4. only in 

that ftatute there are inforted the words ** purchafo, have, and 
enjoy;” there is no direction who {hall haW; the Inefne profits 
nor any words giving an a^ion to the difabled peflbn to recover 


papift above the age of eighteen was void, 
and that a conveyance by fuch deviiee to 
a proteftant purchafer for a valuable con- 
ftderation was alfo void.—In Jonti v. 
Meredith^ Com, Rep, 661. and Bmnh. 
346. it was boldcn that a proteftant next 
of kin might refteem a mortgage made by 
a popilh heir.—And in Denn d. fyarren 
n.Fernfidfi 1 ff'ilf, 176. it was determined 
by three Judges (againft the opinion of 
^erj.) that a leafe for lives made to a 
papift was void, and confequently that the 
iNie was not forfeited to the Crown by 
(be papift’s committing treafon.—But the 
future coafideration of tbefe queftions is 


rendered almoft unnecefTary by the flat. 
18 (?. 3. e.fto, which repeals thofe parts 
of the ftat. ti & la 3. f. refpcil- 
ing the incapacity of papifts to hold lands 
die, who take and Aibfcribe an oath pre- 
feribed by fedl. 4. An oath in feme re<- 
f|)eds difierent is required by ftat. 31 fr. 3. 
r. 32./ I.; and the learned editor of the 
laft edition of Co. Lit. feems to be of 
opinion that the oath preferibed by the 
ftat. ji G. j. was not fubftituted in lieu 
of that in the 18 G. 3., but that it is ad> 
vifable to> take both. Vid. J/arjf. C^. 
Lit. 391. note 346; odlavo edition. 

damages 
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damtgpm for ’vvaEe; fo tlwfo difoblio^ words are rather ftronger 1738* 
than in the prefelit cafe. The words of the ftat. 3 ^ac, i. c. 5. 
whiA g^es the mefoe profits to the protefeanc next of kin are <iem.MAR«M 
iikewife pretty much the famet only foe difebling part is not Brimolob. 
•quite fo ftrong as in the pre&nt cafe. But there Ukewife no 
adion U given to the difebled perfon. to recover damages for 
wafte,^ 

Ha>dng ftated the claufe of the ftatute which relates to the 
prefent cafe, the queftiofi which arifes on it b whether, not- 
withftanding this ftatutc, G, Bedell at the time of his will, and 
at the time of his death, had any eftate in him which he could 
dcvife } For if he had any eftate in him, there are no words in 
the flatute which prohibit him from* deviling iit to a proteftant 
ib that it turns merely on this point, whether be had any eftate 
in him ? 

_ * 

Objedion; That by the ftatute G. Bedell was a perfon en¬ 
tirely difabled to take any eftate by defeent, and therefore that 
nothing defeended to him from his brother jf. Bedelly nor could 
any eftate ever veft m him, but that he is to be confidered as a 
monk, or as a perfon civiliter mortuus. But we think that the 
cafes bear no refemblance. For how can a perfon be confidered 
as a perfon civiliter mortuus, who is capable of a gift or grant of 
any perfooal thing; who to all other purpofes, except real 
eftates, is under no dlfability at all; and who nvay even take 
the profits of the real eftate as foon as he conforms; and 
who by the very words of this ftatute may, even before he con¬ 
forms, bring an aftion of debt to recover damages for the wafte 
committed on the real eftate ? Befides we think that in refpe^ 
to the real eftate he is not abfolutely difabled to take, but only 
fub mode; of which fort there are many mentioned m 6b. 

Ul a and 3. 

\jly He takes for the benefit of hb proteftant next of kin till 
his conformity; ^ 

^dly^ For the benefit of himfelf after his conformity ; 

2^dlyy And for the benefit of his heir after hb death; 

4/^/;', Nay for the benefit of himfelf during his life, by rea- 
ibn of the aftion which b given to<bim. 

The inheritance of the eftate muft be fomewhere. It b plainly 
«ot in the proteftant next of kin. 

3 


It 
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> 73 ^* It cannot be in the Grown, becaufe no inhentatnce is given to' 
MAtw)*!* the Crown. 

It cannot be in his' heir} for nemo eft faaeres ^ventis} '^nd 
Bkimolob. therefore no one can take as his heir during bis life. 

The inheritance therefore muft be in the perfon himfelf. 
Betides it muft be admitted that it will defcend to his heir after 
his death by the exprefs provition of the ftatute} and heir 
muft claim through him; and if nothing ever vefted in him, no¬ 
thing ever can defcend to his heir. This is certain and known 
law, and admitted to be fo in the great cafe of Thamby v. FleeU 
wood (a), 7 r. 6 G. i. whicii was a cafe upon the firft part 
of the ftatute i Jac, i.; the difabling words of which are (as I 
have laid before) much ftrohger than in the prcfent cafe. And 
the refolution in Tredway\ cafe. Hob. 73. which is a cafe on 
the ftatute 3 Jac. i. r. 5. plainly fupports this conftEudfion. 

We think likewife that the inferting the claufc concerning 
wafte plainly Ihews that the Legillature contidered the claufe in 
4 iis fenfe, not ‘only becaufe it gives the party damages for the 
wafte as owner of the inheritance, but like Wife becaufe it gives 
him an afiion of debt, which feems to imply that if he had not 
been confined to an adion of debt by this claufe he might have 
brought an adion of wafte, and recovered the lands themfelves 
where the wafte was committed. As to the word “ pofterity’* 
on which fome ftrefs feemed to be laid by the counfcl for the 
plaintiff, it is difficult to put any certain tignitication on that 
word ; and we think that the cafe is ftrong (fnough without it. 
It is a known rule in the conftrudion of penal ftatutes that they 
muft be conftrued ftridly, and the words of them are not to be 
extended beyond their natural tignitication. And as this is a 
known and general rule, God forbid that our zeal for the pro- 
teftant religion ffiould make us in this tingle inftance deviate 
from that rule. Betides this conftrudion feems to be mod 
agreeable t% the intent of the Legiflature. Their detign in 
making this ftatute was not only to inffid a penalty on papifts, 
but to weaken the popilh intereft by getting the lands of this 
kingdom out of the hands of papifts. It could never therefore be 
tbdr intention to prevent their devifing them to proteftants; 
asy to permit and encourage this feems to be rather in further- 

f 

{tt) Ctm. Rep. 201 i 10 Mod. X13; 356; 405; 1 Sir. 318; 2 Bro. Pari. Cuf. 203. 

ance 
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ance of the principal deligo of this adl. As to the flat. 52 H. 8. 
c* I. and the word ** having”, which was obje£ted; I have 
already anfwered it; for if the inheritance be in the papift, then Jem Marsh 
he hath it in him, and it is within the exprcfs words of 
the ftatute. We are therefore all of opinion as to the firfl. 
point that C, Bedell^ notwithftanding the liar, ii & 12 /F. 3., 
might well devife his eftate to a proteftant. 


againft 
liR I \ («t OW« 


The next queftion is. Whether any of the trufts that appeared 
in the prefent cafe do any ways aficft or alter the cafe? It may be 
a doubt whether we can take notice of the trufts on a fpecial ver- 
clitft in an aflion at law, if it appear that the legal eftate was well 
d2\ifed to the Iclfors of the plaintiff.. And it would be proper 
for us well to coniidt-r tins. If we had any doubt remaining con¬ 
cerning t'lc tiufts tilt.ill<'dves: but tve have none; the trufts 
have been alieady ftated, and the only cue which icems to 
affuid any thing like an cljcdlion is the truft for the payment 
of 0 . BcdjU\ debts. The aniniities and Icj^acles arc all given to 
piotcftants, and the remainder-man is likewifc a protcllant, for 
lo they mull: all be taken to be, they not being found to be 
under any incapacity. And if a papift can devife his land to a 
proteftant, he may certainly, for the fame leal'on, devife any 
intereft out of his lands to a proteftant. * And thncforc thi" i> 
founded on the fame reafon as Roper and Radcliffe (a). 

But as to the ca(c of debts, it is faid that this is for the benefit 
of the papift ; he may by this means fpend all his eftate in his 
life-time, for he may run in debt to the full v.alue of his eftate, 
and by devifing his eftate for the payment of his debts maylruf- 
tratc the intent of the ftatute, and entirely defeat his proteftant 
heir. Befidcs it might follow from this rcfolution that the 
bonds of a papift would affcdl the lands in the hands of his pro¬ 
teftant heir. How that will be, it will be time enough to con- 
fidcr when it comes to be done: but that is not the prefent cafe 
in judgment before us. 

And as to the prefent objeiftion ; in the firft place it is proper to 
obferve that the ad has not prohibited it, and as Lord Ch. Juft. 


[a) 9 MtiL 1^7181; loAlod. 230} and 1 Brt> Pail, Gif. 450. 

Y Rjre 



S 3 



Mallom 
dem« Marsh 
againfi 

Sringlow* 


EASTER TERM, itGEO.Hi CP. 

* f 

JEjw laid ia the cafe of Tbotnby v. Fleeiwood, we muft take the 
law as It is. Befides I think that the Legillature intended to leave 
this power in him. By the 3 (?. 1. c. 18. which is rather de¬ 
clarative of the fenfe of the Legiflature than a new law, a papift 
may fell his eftate to a proteftant and do what he will with the 
money; which (hews (what I have already obferved) that the 
chief defign of the Legiflature was to get the lands out of the 
hands of papifls. And if a man may fell his eftate in his life¬ 
time and do what he will with the money, It would be llrange 
to fay that he cannot devife it for the payment of his honeft 
debts, nay even though all of them are owing to proteftants (a), 
for that mull be taken to be the prefent cafe, it not being faid 
that any one of his debtors^is under any incapacity. And furely 
it would be abfurd to hold, what we have already eftablilhed to 
be law, that a papift by his will may make out a voluntary 
devife of his eftate to a proteftant, but that he cannot devife it for 
a fatisfadlion of an honeft debt due to a proteftant. This would 
be diredly contrary to a good rule that was laid down by a very 
great Lord Chancellor, that fuch a conftrudion ought to be put 
upon a will that a teftator may be juft as well as bountiful: but 
this would be to enable a teftator to be bountiful without giving 
him a power to be juft. 

We think therefore upon confideration, though it ftuck with 
me a little at firft, that there is nothing in this objediion; and we 
are all of opinion that judgment muft be given for the plain¬ 
tiff 


(a) So a proteftant may devife lands 
to be fold for payment of his debts to 
papifts* /'miw V. Pinkard^ Ambl. 320 ; and 
Fatnt V. BltunU H- 767* and Cewp, 454. 


{b) This cafe was recognized and ap« 
proved in Jenct v. AdereeHtbf Cam. Reft. 
66S. 
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H. Hervey and Catherine his Wife, Daughter of 
Sir T. Aston deceafed, and Ann Glutton Widow 
and Relid of Thomas Glutton deceafed, an¬ 
other Daughter of Sir T. Aston, - Plaintiffs, 

, AND 

Dame Catherine Aston Widow of Sir T. Aston 
deceafed, Sir T. Aston Bart, eldeft Son and 
Heir of Sir T. Aston, Sir J. Cheshyre Knt. 
H. Wright, and A. Kenrick, - Defendants. 

^IR T. AJlon deceafed, having a fon and fcveral daughters, 
by indentures of Icafc and rclcafe dated 27th and 28th of 
May 1712, conveyed to Sir y, Cbetwood and y. Crew and 
their heirs all his manors &c to the ufc of himfelf for life, re- 
mainder as to certain parts to "LsAy AJlon during her widow¬ 
hood, remainder as to the reft and alfo to thofe parts after Lady 
AJlon % eftate to Sir 71 AJlcn (one of the defendants) for life, 
remainder to the truftees to preferve contingent remainders, re¬ 
mainder to his firft and other fons in tail male &c, remainder as 
to certain premifes to Sir R, Burdett and Sir J. Cbejhyre for 1000 
years. The truftjs of the term were, that, if Sir 7 . AJlon (the 
father) died without iftue male and (hould have only two daugh¬ 
ters living at the time of his death, or born after, or who in his 
life-time ihould have been married with his confent, the truftees 
ihould raife 5000/. for the ufe of the younger of thofe two 
daughters when and as foon as jhe Jbould be married with the 
confent of Lady Afton (if living, and not married again,) or if 
dead or married again then with the confent of Sir R. Bur- 
det and Sir J. Chelhyre or the furvivor; and if Sir T, Afon 
(the father) ihould have a fon and more daughters than one at 
his d|||tih, then that the truftees ihould raife 2000 / for the por¬ 
tion m every fuch daughter, and pay the fame to fuch daughters 
at the reipe&ive days of their marriage with fuch confent as 
aforefaid. The truftees were alfo to pay 50/. a-year a-piece to 
the daughters until their ages of eighteen, and afterwards 

3 and 
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and until their marriage with fuch confent and during the 
widowhood of their mother 70/. a year a-piece. And if any 
tf the daughters Jbould die before Jhe or they Jhould be married 
with fuch conjentf then the fum or fums intended for her or 
their portions fliould ccafe and the premifes be exonerated there¬ 
from, and if railed fhould remain and be payable to the perfon 
to whom the reverfion fhould belong. On the 26th of F^ruary 
1732 Sir T. AJlou^ by will, after reciting the above deeds 
and the purchafe of other lands, devifed thole lands to H. 
Wright A. Kenrick for 500 years on trull to raife 3100/. 
and 1000/. to be paid to his executrix as part of his perfonal 
cllate, and lubjcdl thereto he devifed this eftate to fuch perfons 
•and for fuch cllates ike as m the fcttlcmcnt. Then he direfled 
that <nit of the fums fo to be railed and other his perfonal eftate 
there Ihould be paid to each of his daughters who fhould be un¬ 
married and unprovided for at the time of his death 2000/. in 
augmentation of their portions provided for them by the fcttle- 
ment, to be paid to them at fuch times and fuhjcEf to fuch co7i~- 
ditions provifoes limitations and agreements their original por~ 
lions were by the faid fettlement made fubjcfl to ; and in cafe 
any of bis daughters Jbould die before their original portions 
became payable^ then the fum of 2000/. was not to be paid to 
her executors ^c; and he gave the rcfiduc of lus pcrfonalty to 
'LoA'j AJlon, Afterwards on the 17th of 1723 HArT.Afon 
by a codicil direded that the term of 1000 years created by the 
fettlement of 1712 fhould take place immediately after his death. 
On the i6lh of January 1734 Sir T. Afon died leaving the de¬ 
fendant Lady Afon his widow, Sir T. ulfon (another defendant) 
his only fon an infant, and eight daughters, of whom Catherine 
the wife of H. Hervey and Ann Glutton (two of the plaintiffs) 
were two. 

In EqJlerXexxa. 1725 the eight daughters, then unmairied, 
filed a bill in Chancery for proof of the will and execution of 
the trufts, which was decreed, with liberty for the parties to 
apply for further diredions &c. In Trinity term 171U Mr. 
Hervey and his wife and Mr. Glutton and his wife existed a 
bill of revivor. Lady Aflon^ in her anfwer, fet forth that Mr. 
Hervey and Qatberine his wife were both acquainted by her 
before their intermarriage with the terms and conditions upon 

which 
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"ViYAdiCatberine w®«ld be entitled to the refpedivc Aims of 2000/. I738» 

mentioned in the fettlement and will, that notwithftanding fuch hfVvfy 
notice they intermarried againft her confent; and that the reafon 
why flie refufcd her confent was that ^x. Hervey could not 
make any fettlement on his wife fuitable to her fortune, or on 
their children, that Mr. Hervey made no propofal for making 
any fettlement &c; and that Mrs. Glutton^ being alfo acquaint¬ 
ed with the conditions on which fhe would be entitled to her 

portion, intermarried without her privity or confent. 

• 

In November 1736 the Matter of the Rolls decreed (^r) that the 
plaintiffs were entitled to the portions under the fettlement as 
\v«.ll as to thofe under the will, and to interett from the time of 
iliv'r niairiaKe. * 

T!ic dt-fwod iMt. anpc 'led againtt this decree; and the cafe was 
Ittaul bcfoie ti:o LorJ Chamellor^ attitted by Lee Lord Ch. J. 
ll R., JVillci Ld. Ch. J. B. C, and Mr. J. ComynSy who aftci 
hcaii.ig argumcnt'5 at the bir were unauimoufly of opinion 
that th? decree oiiglu to be reverfed. 

This cafe is reported in i Aik. 361. The opinion of Mr. J. 

Comyns is alfo given at length in Com, Rep, 726. 

• 

The following opinion was delivered by 

WilLs Ld. Ch J. C. B. “ My Brother Comyns has ftated the cafe 
and the claufes in the deed and will upon which the quettion arifes 
fo vciy fully and dearly that I will not go over them again* And 
the quellion, I think, when ftripped of what docs not belong to 
it, lies ih a very narrow compafs. But the cafe has been fo ob- 
fenred by the many diftindlions that have been taken and the many 
cifes that have been cited, that it will be neceflary to remove thefc 
clouds before it can be cleared up. Before 1 take notice of the 
arguments and authorities that have been offered on the one 
fide and the other, I will put fome things that h^ve been infifted 
on quite out of the way, as being in my humble opinion plainly 
foreign to the point in quettion. 

And, firtt, what has been faid in rcfpcdl: to penalties and for¬ 
feitures feems to me to be quite out of the cafe. Here no pe¬ 
nalty 


(a) Vid. Cqf. temp. Talh zii. 
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mltjr or forfintore U infifted on; but the bill and petition are 
brought hj two of the daughters and their faulbands in order to 
have two fums ratfed which are given to them by the fettlement 
and will of tbdr &ther; and the only queftion is whether the 
time is yet come when the fame ought to be raifed and paid. 
That the time may come hereafter, and that they will be entitled 
to thefe lums if they ihould happen hereafter to marry again with 
the confent of their mother, is admitted on all hands; fo that the 
remainder* man in the fettlement and the reliduary devifee can¬ 
not now*claim thefe fums as forfeited, 'nor can they ever be en¬ 
titled to them until after the deaths of the daughters. 

Every thing likewife that has been faid in refpefl: to the 
abfurdity of entrufting fo great a power in the executois ad- 
inlniftrators or afllgns of the truftees may, I think, be laid out 
of the cafe; becaufe this is not the cafe at prefent, but the quef- 
tion depends on the confent of the mother, and whether that be 
or be not necelTary. The reftrifiion may be good fo far, 
though it fliould be againft law to carry it any farther: not 
that I admit that it is To; but fuppofing ihat it were, yet the 
lirft reftridion, on which only the queftion depends, may be 
very good. As fuppofing a man fiiould give an eftate on a con¬ 
dition undoubtedly good, and on this further condition that the 
party do not many without the difpeufation of the P^e, this 
laft condition would certainly be unlawful, and yet it would 
not difeharge the party from performing the other condition 
which is lawful. * 

I ihall likewife lay out of the cafe all that has been faid in 
refped to paternal authority, becaufe no diftindion is made 
in any of the cafes between gifts by parents to children to 
which fuch a condition is annexed and gifts by mere (lungers. 
For the validity of the condition is not at all founded on the 
authority of the father, but on the confideration of the gift and 
this known maxim cujus efi: dare ejus eft difponere. If a parent 
Should by deed or will reftrain a child from marrying without 
the confent of another without annexing it as a condition to a 
l^t, no one could fay that fuch a reftraint would be of any 
« 0 ed in law. And if a diftant relation or a ftranger give an 
eftate or a fum of money to another on a condition, that con- 

3 dition 
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dition will be as obligatory, 1 mean ia point of law, as if it were 
impofed by a parent. HuJlr 

Having thus delivered the queftion from what (I think) does 
not belong to it, what remains is only this, whether i. man may 
give a fum of money to another when he or ihe marries with 
the confent of a third perfoo, fo that it ihall not be payable to 
him or her until he or Ihe perform this condition. For if it 
may be done by any words wbatfoever, my humble opinion is 
that it is done in the prefent cafe, at leaft in refpeA to the por¬ 
tions given by the fettlement. 

The gentleman who fpoke firft for the plaintifis began in the 
moft artful manner for his client, and therefore fpoke to the will 
firll, as being certainly the bell: part of his cafe: but that method 
was not purfued by the reft, who began with the fettlement. 

And the latter method feems to me the moft natural one, the 
fettlement not only being firft in time, but the fum given by that 
being the original portion, the will referring to the fettlement 
and the fum given by^the will being cxprefsly called an additional 
portion. 

Two points have been made by the counfel, and I think very 
properly; 

ift, Whether it were the intent of Sir T. AJion that the 
daughters flxould not have their portions until they marry with 
fuch confent as he lias jirefcribed, or whether it were his intent 
that they fhould bo entitled to them barely on their marriage 
though without fucli confent. 

2dly, Whether, taking his intent to be that fuch confent 
Hiould be ncccflary, fuch intent can take place according to the 
rules of law and equity. And thefe two are (I think) the only 
material queftions both on the fettlement and the will. 1 
{Iiall confider the firft queftion at the fame time both on the 
fettlement and the will, the intent of Sir 7 *. Ajhn being (in my 
opinion) manifeftly the fame in both. But on the fecond quef¬ 
tion, 1 ftiall confidcr the fettlement and the will diftin£Uy, the 
rules of equity being fomething difterent in relpe£t to real and 
perfonal eftates. 


As 
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1738. As to the 6rft queftion, concerning the intent of Sir Y*. AJlon^ 
though eventhathas been much controverted, 1 cannot helpfayiog, 

agtitnfi 

As^rot,. 

that if this queftion xvere propounded to the befl natuial undcr- 
ftanding unprejudiced by the learning of the law, the only doubt 
would be how this could come to be a quefiion at all. For 
unlcfs we lay afide the natural iignificatiim of the words, and 
make them to fignify quite otherwife than they naturally and 
commonly import, the intent of Sir T. AJiou both in the fcltle- 
ment and will is, I think, cxprelFod a** plainly as poffible. In the 
kliiCiiKnt he dirtds thc.t 2000/. a-piece Ihall be railed and paid 
to each of his daughtcis iLiKn anJ a\ p>on as tiny jhallhe marriid 
•mitb the c'j'jlut of Daim Catherine Alton if Jivi/iy, and in an¬ 
other plrcc ai th.'it rcfyUnic da\t cf viairiru <wilb Inch tonjent 
as afonfttJ; and It 11: ihefe words Ihcnild not be certain enough, 
he cNprcfsly diicds that tf they die before th<y arc viuiiud 'u.hh 
fiitb LQvfuit ihe fums intendedfor their port ions Jhall not be raibd, 
and until their marriage with fiich conlent he grves t'.i ,n an¬ 
nuities for their maintenance. Then it was faid that tl.c \ ords 
“ with fnch confent &c.” flrould be icjc6>ed: but no woidr, if 
fcnfible, ought to be rcjcdlcd. If I had been to advile Sir T. 
AHon how to exprefs his intent, unapj tiitd of the dillrndion 
concerning difpofttions over which is laid dtnvri m fo tnniy of 
the Equity cafes, I fliould not have been able to furniih him 
with better exprelfions for this purpofe. But he kerns likcwifo 
to have been aware of this diftindion, and therefore in cafe c 1 his 
daughters maiiying without fuch confent, he has given the por¬ 
tions over in as plain words as pofliblc ; “ If any of the daugh¬ 
ters fliall depart this life before Ihe or they fliall be married with 
fuch confent as aforefaid, then the fura or Amts intended for the 
portion or portions of her or them fo dying Ihall ceafe, and the 
laid premifes be exonerated therefrom &c.” 

The only objedion made to this is that he docs not give 
them over on their marrying without confent^ but in afe they die 
before fuch marriage with confent. But thefe words were plainly 
put in to import that though the daughters married hrll without 
confent, if their hufbauds died and they married a Acond or a 
third time with fuch confent they would then be entitled to 

their 


as was faid by a very great man wbo once prcfided in this court, 
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t!heir fortunes (a). * And this £hews plainly (what I have before 
dbferved) that the queliion of a forfeitulre is at prefent quite out 
(he cafe. I think therefore that nothing can be more plain 
than that Sir T.^Jion intended that his daughters {hcm|d not have 
the 2000/. provided by the fettlement, tinlefs they married with 
aihe confent of Lady ^on. 

And his intent likewife feems to me to be equally plain as 
to the portions given by the will; for, to fuppofe that when he 
fays that they {hall ** be paid at the fame times, and fubjed to the 
fame conditions provifoes and limitations as their original por¬ 
tions are fubje^ to,** he intended that they (hould be paid at dif¬ 
ferent times and be fubjed to different conditions provifoes and 
limitations, is abfurd and contrary to common fenfe. But, as if 
he forefaw this plain indifputable point might come hereafter to 
be difputed, to remove all poffibility of doubt he fubjoined thefe 
words and in cafe any of my daughters happen to die before 
their original portions become payable, then my will is that the 
faid 2000/. lhall not be paid to the executors or adminiftrators 
of fnch of them fo dying :** after this, it would be trefpafiing 
too much upon your Lordlhip*8 patience and the common fenfe 
of all who hear me to fay any more on this head. 

I lhall therefore take it for granted that the intent of Sir T, 
AJlon was that neither of the portions Ihould be paid to any of 
his daughters until they married with the confent of Lady Afion^ 
if living. And if that were his plain intent, why Ihould not his 
intent take place ? Nothing I think can hinder it, nnlefs it be 
inconfiftent with the rules of law or equity, which is the next 
thing to be contidered, and which is (1 think) the only queftion 
that can admit of the leaft doubt. 

And as' to this, I lhall conlider the fettlement and will dif> 
tindly. 

(a) And upon this ground has the cafe 
xXRandal v. Payne, i Bro- Cbmu Caf. 55, 
been fincc determined. There the tef- 
cator gave 4000/. to each of two devifees, 
provided they married into the iamilies of 
{jqfling or Rivingtm^ otherwife the mo¬ 
ney was given over to the plaintiff; on the 
Ctiro devifece marrying into different fa- 

Aa 


miltes, the plaintiff hied his bill claiming 
the 8000 as forfeited to him : but the 
bill was dirmilTed, the Lord Chancellor 
faying chat the contingency of the devifees 
marrying into the two families named 
fiifj^nded the vefting of the 8000/• during 
the lives of the two devifees. 


^9 
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1 ft. As to the fettlement. Where the intent of the party it 
plain and clear, as it is in the prefcnt cafe, I think that the rule of 
law or equity by which fuch intent is to be fruftrated ought to be 
very plain too, otherwile the intent ought to prevail, hor, as 
was faid by Lord Ch. J. Tre&y in the cafe of Bertie v. Lord Falk¬ 
land^ “ men’s deeds and wills by which they fettle their eftates 
are the laws that private men are allowed to make, and they are 
not to be altered by the King in his courts of law or confcience, 
hut we mud take it as we find it” {a ); and hordNottingham faid 
in the cafe of Parker v. Parker [F] that in this cafe every man 
is his own chancellor. But the rules of law and equity are fo 
far from being contradidory to Sir ST. JJlona intent that in 
refpea to the fettlement all the cafes arc in favor of this con- 
ftrudion, and I do not know one to the contrary; I mean, con- 
fidering the portions given by the fettlement by the rules which 
are laid down concerning lands, as it is a charge on the real 
eftate, and I think it cannot be confidered otherwife. 


The gentlemen who argued for the plaintiffs were fo con- 
feious that all the cafes were againfl; them if this were to be con¬ 
fidered in this light, that they infifted that this was to be con¬ 
fidered as a mere perlbnal thing, and confequently to be governed 
either by the rules of the civil law, or at lead by the rules of 
equity in relpedt to the difpofition of perfonal things. And their 
arguments were principally thefe, that this being a fum of 
money, though charged upon lands, mud be confidered as 
money; that it would go to the executors of*the daughters and 
not to their heirs; and that even lands when devifed to be fold 
and turned into money are always confidered as money in a court 
of equity. But there is a great fallacy in this way of reafoning: 
it mud, to be fure, be confidered as money in re(pe£l to the 
intered of the daughters therein, and confequently will go to 
their executors and not to their heirs; and this is the cafe of 
every fum of money that is charged upon lands: but in refpe£l 
to the lands on which it is charged and the heir who will be 
affeded thereby, it muft be confidered on a different foot and be 
determined by a different rule than a portion given out of a per¬ 
fonal eftate. And the difference has always been if portions be 
given out of perfonal eftates to be paid at fuch a time certain and 
the party die Before the time, the portions fhall be railed for the 

(a) t Vtm, 337. {h) z Frtm. 5S. 


benefit 
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twnefit of hu reprefihitatiTes: but if they are to be raifed out of 
the real eftate and fo make a charge on the inheritance of the heir, 
if the party die before the day of payment, it lhall link into the 
inheritance for the benefit of the heir. So is the cafe of Tournay 
y. Tournay (a), JPawlett v. Pawlett (^), and many other cafes (c). 

As this fum of loooi. therefore muft ba confidered as a charge 
on a real eifiate and be determined by the rules concerning thefe 
fort of charges, all the cafes are in favor of this conftru£lion ; for 
the marrying with confent mufl: be taken to be either a con¬ 
dition precedent or the limitation of the time of payment. If a 
condition precedent, the cafe of Ptr/ie and Falkland (dj is an 
exprefs authority that the Court cannot relieve againfl: a con¬ 
dition precedent; nay in the cafe of Fry v. Porter (f), in rafpeiS: 
to a condition annexed to lands the Court were clearly of opinion 
that they could not relieve againft a condition fubfequent in a cafe 
where no compenfation could be made. If it be confidered as 
the limitation of the time when the fortunes were to be paid (as 
it moft properly feems to me to be) the cafes of Tournay v. Tour- 
nay and PawUtt v. Penvlett which 1 have mentioned before and 
many other cafes are determinations in point that the portions 
ihall never be raifed when the party dies before the time of pay¬ 
ment is come. 

This would have been fo even if Sir 7 *. A/lon had not exprefsly 
declared that it ihould not be raifed before: but it certunly 
ftrengthens the cafe.that he himfelf has exprefsly declared the 
fame. And taking it as a limitation of the time of payment, 
even the civil law (as my Brother Comyns has taken notice, and 
as I lhall obferve more at large on the other part of the cafe,) 
has determined that fuch gifts do not veil until the time of pay¬ 
ment is come. 


9* 

'--- 

Hervet 

agamft 

Aston* 


The only cafes cited to the contrary ftand upon particular 
reafons, and are plainly dillinguilhable from this. 

The cafe of Fleming v. Waldgrave {f) depends on the parti¬ 
cular wording of the condition ** in cafe Ihe did not marry con- 


(a) Pru Chan. 290 . 

(i) I Vern. 20+5 321. 

(tf) See TheDukeofChand$iVn Talbot^ 
z F. Wmin 610 Sec, and the cafes referred 
^ to in Gear’s edition, page 612, n. t.; Co 

3 

« 


which may be added Pearee r. LtnUm^ 
3 ^<3. jun. 135. 

(^) 1 £f. CaJ, Mr. tio. ^ i*. and 
* Vtm. 333< • 

(f) i Ptntr. 199. 

\f) I Caf, in Chan, 58. 

trary 



92 TRINITY TERM, ii&i^OBO.It* Cftiati. ‘ 

17381. trary to the liking of Sir E. Waldgrave j” arid on this the Court 
hTiivw principally relied, as ii is faid in the cafe of Creagb v. Wiljon (4); 
AstoC hefides the opinion of the Court, is it is reported, is icarcely 

reconcileable with the cafe itfelf; for it is laid they were of 
opinion that it was not in the power of Sir E. Waldgrave to 4 * 1 - 
pofe of the Icafe otherwife than for the benefit of the feme foie 
&c, which is dire<flly contrary to the power in the deed as there 
ilatcd. 

The cafe of Ventris v. Glide ( 3 ), as ftated by the Mafter of the 
Rolls out of the Regifter^ is a cafe that depends on particular cir* 
cumftances not applicable to the prefent cafe; for there that was 
done which the Court thought was tantamount to a confent; 
otherwife there could never have been a decree for the portions 
according to the rule admitted in all the cafes, for there was a 
plain devife over. 

In the cafe oiSaiyhury v. Bennett [c) the truftees confented, and 
the Court were of opinion that the father himfelf had difpenfed 
with the other part of the condition of marrying before fixteen. 

The cale of King v. Withers, as Rated in the Abridgment of 
Equity Cafes 112. is a cafe in point for the defendants in this 
refpeA, that Lord Harcourt declared that it being a portion to be 
raifed out of lands muft be confidered as lands. But it is true 
that notvvithdanding this, and though in that cafe there was a 
devife over, he declared that the portion Ihould be raifed. He 
therefore muR have done fo upon fome particular reafon} and 
the reafon was plainly this, becaufe the portion was made pay<* 
able at the age of twenty-one or marriage, which (hould firfl; 
happen, and the daughter was twenty-one before fhe married 
without confent; fo the portion was abfolutely veiled in her 
before her marriage (^), and could not be deveRed by a fubfe- 
quent a<fl. The cale of Needham v. Vernon {e) is a cafe very 
particularly circumRanced; and Lord Nottingham went upon 

(a) 2 Fern. 573. j age of twenty-one, and that fmgly gives her 

(b) Cited in 2 Fetn. 343. a right to it. Indeed, tf (he had married 

(e) a Fern 223. Sim, eS;. before that age, (he muft have had her 

(i) According to the report of this ca(e mother’s confent, otherwife (be was to 

ia Gslb, £q. Gif. zy. The Lord Keeper lofe 500/.”—Upon the fame principle 
Cud, ** The plaintiff muft have her whole Lord Camden decided in the cafe of 
ponion; for the teftator has appointed Knapp v. Noyes, elmhl, 66 t, 
two times, marriage or twenty-one, to en- (e) Rep. in Chan. 6 z. 
title her to it; and here/be bat attained her 

thU 
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this ground, that the portions were veiled {a) in the daughters 
before the marriage by the particular words of the fettlement; 
for in that cafe there was not fo much as a marriage, but 
the daughters declared they would not marry, which is quite 
different from the prefent cafe: but even there he did not think 
proper to decree them their portions without making them give 
fecurity not to marry without confent. 

The cafes, which were cited to fliew that courts of equity 
will in fome cafes difpenfe with the performance (^f conditions, 
as for the payment of money ;.nd fuch other things, where an 
adequate compenfation can be made, do not extend to thefc 
fort of conilitions where no fuch compenfation can be made, as 
was agreed by the Court in the cafes of Fry v. Farter and 
Bertie v. Lord Falkland. 

I am therefore of opinion that the plain intent of Sir T. jijion 
in refpeft to the 2000I. given by the fettlement is not contrary 
to the rules of law and equity, but agreeable to thofc rules. 

The cafe on the will is fomething more doubtful, but when 
thoroughly confidered it will, I think, appear to be the fan'.e. 
In order to diftinguilh it fome of the counfel for the plaintiffs 
took this method, and it was certainly the beft they could take j 
they faid that the will being relative to the fettlement, it mufl be 
confideicd as if there were the fame words in the will as the fet- 
llcmcnt, and th^n it would be either a void condition or a con¬ 
dition ouly in terrorem. That this is the cafe, if it i>i to be con- 
fulercd in this light, 1 do by no means admit. But for argu¬ 
ment’s fake, I wiil fuppofe there were the fame words in the will 
as the fettlement; and then it is argued that by the tivil law, 
wliicli man: be the rule in refpeCt to devifes out of perfonal 
eftates, the condition is abfolutely void, and by the rules of 
equity mull be confidered as inferted only in terrorem. 

I ft. As to the civil law: I do not know that it is of 
any authority in this kingdom (and 1 hope it never will) any 
fai ther than as it is agreeable to reafon and to our conftitution, 

(*) I ' 1 . C’l. Ti’nlevj frciTiS to have i v. 77 v Eivl of Suf^lky' i Bro. Ch. CjJ~ 
IMoct <J on the lame ground m'fonfs 1 529. 

B b and 



TRINITY TERM, ii&iaGEO. 2. Chin. 

and bis been received as our law. But it ^as admitted by all 
the l>o^or8 that they could cite no cafe where it has been 
determined in our Ecclefiafticai Courts that thefe conditions are 
void; and the determination in this Court is exprefsly other- 
wife, for if the condition be void it could not be made good by 
a devile over. 

2tlly, Bcfides, it is not plain to me that the civil law held 
thefe conditions to be void. That law is that general leftraints 
of marriage are void; and with this I would agree, though our 
law is oiherwife, for the devife of an eftate durante viduitate is 
certainly good. But that thefe conditions of marrying with¬ 
out confent are equally void depends only on the opinion oi 
the commentators; and th*e reafons that they give for it icem 
to be abfurd. The commentators, who were cited, put the cafe, 
if a legacy be given to a perfon fi arbitratu Titii nupferit, and 
fay it is the fame as a general prohibition. For, quid fi Titius 
non confenferit ? Why then, to be fure, it is the fame. But put 
the other alternative, quid fi Titius confenferit ? (which may as 
vrell be fuppofed) and then there is end of the argument. Stvin- 
burn and others admit that if a legacy be given to a perfon in 
cafe fhe docs not marry a particular perfon &c, this is good; 
and yet I might as well argue that that is a general prohibition; 
for what, if no one elfe will have her, which is the fame as 
quid fi Titius non confenferit ? This fliews the weaknefs of thofe 
fort of reafons. Swinhurn (and fo likewife did the counfel for 
the plaintiffs) relies very much on the great inconvenience that 
it would be to the public and the commonwealth if thefe re- 
fi:ri£iions were to be laid on marriage. Whether or no more 
inconveniences do not arife from improvident marriages than 
from thefe refiridions it may be very difficult to fay. But 
Swinhurn has put a cafe himfelf that makes all his reafons of this 
fort ridiculous. He fays if there be a devife over to fome poor 
fcholars at Oxford^ fuch a condition is held to be good ; fo that 
providing for a few poor fcholars quite overbalances all the in¬ 
conveniences that may arife to the commonwealth. 

But even the civil law I think, if it be taken into the cafe, 
feems to agree with the intent of the teftator. The rule of the 
civil law (mentioned by my Brother Comyus as from Swinhurn) 



TRINITY TERM, 11&X2G20. 2. Chan. 95 

is, that where a Aim is made payable at a day certain, which 1758. 
muft come one time or another, dies legati cedit fed non venit, H7«7tr 
that is the legacy is vefted but the time of payment is not come: 
but where it is payable upon a contingency, there they fay dies 
legati nec cedit nec venit; and if the party die before it happens, 
there is an end of fuch legacy. This diilindion was taken 
notice of by Lord Ttalbot and relied on in a cafe determined by 
him ; and I have been informed your Lordlhip has declared 
yourfelf of the fame opinion; and that I think is plainly the 
prefent cafe. 

It has been faid that the civil law makes no diflin^lion between 
conditions precedent and fubfequent. I will not difpute about 
words, but it is plain in effed that they have fuch a diftin£tion; 
for it has been agreed that the legacy in this cafe will not become 
payable until after marriage, fo marriage is in effed: a condition 
precedent. And in the cafe of the limitation of the time of pay¬ 
ment, which the prefent cafe plainly is, they hold ev^n that a le¬ 
gacy may be given in this manner. Lor Swinhuniypart 4. yT 12. 
rule 19. puts this cafe; if a man give another the ufc of hi<t 
goods, or make him*his executor, fo long as he (hall remain 
unmarried, the gift or executorlhip determines on the marriage: 
and why the commencement of a legacy may not he on a mar¬ 
riage by confent as well as the determination of it on a mar¬ 
riage generally I am a lofs to guefs. So that the civil law feems 
to agree with our law in this, and fo far 1 am for receiving it 
and no farther. 


As to the rules of this court; there is no cafe of a limitation 
of time as the prefent cafe. The cafes are fo obfeure and in- 
confident that I am almod unwilling to mention any of them. 
But it is a rule generally received here that thefe fort of devifes 
are only in terrorem unlefs there be a devife over (a). The cafe 
of Creagb v. Wilfon feems to be the only cafe where this rule is 
departed from; and there the condition was holden good, though 
there was no devife over. But I would endeavour to make this 
rule a reafonable and intelligible rule if podible; and I think it 
can be made fo in no other way than by conddering a deviie 


(a) Ruled In Rtymjh v. Aiartin^ 3 Atk- 
330, and 1 U'Uf. 130, and in JVbuUr v. 
Bingham^ i IVitf, 135 and 3 Atk. 364, 
where a perfoml legacy was given on con¬ 


dition of marrying with confent, and was 
sot given over, that the condition was 
merely in terrorem. * 


over 
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1738. •over as an evidence of the i^ent of the teftator &c, without de« 
h'em^ termining that this intent cannot be expreffed in any other way. 

When therefore it is faid that the clevife is only in terrorem, 

Aston, , 1 /• 1 t u 

it is laid down not as a rule of equity that thefe devifes can be 
only in terrorem, but that if there be no devife over it flrall be 
taken that the teftator intended it to be only in terrorem, and fo 
is only an evidence of his intention: but -where he exprefles 
liis intent to be otherwife, it would be abfurd to fay that he in¬ 
tended it to be in terrorem. Suppofc; there fliould be no devife 
over, but the teftator Ihould declare cxprcfsly that he did not 
intend it to be in terrorem only, or ftiould make ufe of other 
declarations of his intention as flrong or ftrongcr than a devife 
over, flull a court of equity fay notwitliftandiiig that it fliall be 
only in terrorem: this would be to make men’s wills, and not 
to carry them into execution. The cafe indeed of Haywood v. 
PageUp determined by the prefent Mafter of the Rolls in Kov. 
173^, feems to contradid this; for he determined that even a 
devife over will not alter the cafe if it be to a rcfiduary legatee. 
But this is a fingle cafe; and though I hqve the greateft regard 
for his authority as he is a very great mafter of equity, as I 
cannot fee the reafon for this diftindion, I own that this cafe is 
to me of no weight; and it is diredly contrary to the cafe of 
Amos V. Horner^ Erj. Cof. Ahr. 112. Aiich. 1699. That was a 
beque.ft of 100/. to a daughter if £hc married with confent, if 
not 50/; and a devife over of the refidue of his eftate; and it 
•w'as holden that the daughter who marrioJ without confent 
ihould have but jo/. It was faid that this decree was not to be 
found on a fcarch in the Regifter’s Book : I have examined into 
this, aiid find that on the firft hearing of this caufe there were 
not proper parties: but it appears from the Regifter’s Minute 
Book M. if)99 that the caufe came on again and that a decree 
was made, though np decree was ever drawn up; the reafon 
of which might have been, becaufe it was againft the plaintiff; 
if it had been for him, he would certainly have drawn it up. 
Upon this 1 inquired of the author of the book, who told me 
that he had this cafe from a perfon of very good credit, who told 
him that he had it from a peifon of indifputable fkill and veracity 
who took it himfelf in the Court of Chancery ; fo I think that 
this authority feems to be pretty well eftablifhed. 

3 


I have 
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I hawe hitherto argued on a ft^lj^tion that the very words 1738. 
*of the fettlement were inferted in the will; and if they were, Hmviv 
then I think there muft be a. limitation over to the heirs of Sir 
■7'. AJim^ and that would put an «nd to the queftion. But I **’ 
think this is not the proper way of confidering the caA; for 
■when the teftator has given it on the fame conditions CsjV, fuch 
words mud be inferted as will fignify the fame in a will as the 
others do in a fettlement, and not fuch as will have a different 
oondrudion though the fame words. As for example; fuppofe 
a man Ihould by will givd his eflate in 2). to vf. and bis heirs 
male^ and fhould direft that his truftees Ihould convey his ellate 
in S. to the fame ufes, muft the conveyance be drawn in the 
fame words as the will ? Certainly not, becanfe then the ufes 
would be different: but the conveyince muft be to A, and the 
heirs male of bis body (a). And if words are to be inferted in 
this will, they muft certainly be fuch words as would make the 
portions payable at the fame time and fubjetfl to the fame condi¬ 
tions &c as the portions given by the will; and if fo, there is an 
end of the queftion. Befides there are words in this will, which 
I juft hinted at before,* which I think take away all doubt, and 
make this cafe quite different from any that has happened before. 

For he fays exprefsly that “ if any of his daughters fhould hap¬ 
pen to die before her or their original portions become payable, 
then the faid 2000 /. fhould not be paid to the executors &c of 
fuch of them fo dying.** If therefore one of thefe daughters 
were dead, it is plain that her executors could not recover the 
portion : and why fiot ? Becaufe the teftator declared it fhould 
not veil before fuch marriage; for if it did, k would go to the 
executors, and yet if it be determined that the {vlaintiffs are 
entitled, it muft be upon this fuppofition that it did veil 
before. Suppofe a daughter and the executors of another 
daughter were to join in a bill of this fort, the executors could 
not recover by the exprefs words of the teftator; and if the 
daughter fhould have a decree notwithftanding, it would be 
the mod inconfiftent decree that ever was made. 

Much has been faid to fhew that courts of equity in cafes of 
the fortunes of children, who are confidered as creditors, will 


{a) Vid. t P» Tf'ms^ 106; 143; 391 ; 6»*. * 

C c 


diipenfe 
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1738. ‘difpenfe with circumftance|||pd fupply defedive provifioni. But 
this, 1 think, is not applied to the prefent cafe; for the Court 
A^ainft will aflift children where the intent, of the father is plain hut the 
or will which gives them the provifion is defedivciy or 
improperly drawn: but I do not know that this Court wili in 
any cafe go beyond the intent of the father and fay that a child 
fhall have a portion where the father has declared that he lhall 
not, or upon other conditions than the father has given it to 
him. Lord Cb. J. Kelyng was of another opinion in the cafe of 
Fry V. Porter; for he faid that it is fit to keep thefe bonds 
which parents impofe upon their children ftrid, and Lord 
Keeper faid, ** I am glad now that we are delivered from a com¬ 
mon error, and that men may make fuch provifions as will bind 
their children (a). • 

There may perhaps be great hardfliips in the prefent cafe, 
and I am heartily forry that there are: but the hardlhips of a 
particular cafe are no foundation for a determination either in a 
court of law or equity. I Ihould be glad indeed if 1 could find 
our a reafonable and a legal diftindlion to afiift in a hard cafe, but 
1 can find none in the prefent cafe to diftinguilh between the fet- 
tlement and will, except one which I but juft fubmit to your 
Lordftiip: but I own it was not relied on in any of the cafes 
though it occurs in many of them. The diftin<ftion is that 
in the cafe of the will Lady who is to confent or diC- 

fent, is the refiduary legatee and confequently the perfon to take 
advantage of her own diftent; and whether in fuch a cafe it 
may not be reafonable for a court of equity*to inquire whether 
fuch dilTent were feafonable (^) or not, 1 fubmit; as I believe 
the Court would have done fo in cafe the daughters had 
brought a bill before marriage to oblige Lady ji 4 ^on to confent. 
There is a rule in the civil law, which was cited by Dr. Straebem 
from Gotbofred's Comment on tbe Digeji^ which feems to favor 
this opinion; for it is faid that a legacy cannot be made 
to depend on the confent of the heir, becaufe it cannot be fup- 
pofed that he will confent: If your Lordlhip thinks that there 
ts nothing in this diftin^on, I am then humbly of opinion 

^a) 1 MoJ, 313* Che truftees is become one of tbe deviieee 

{b) Lord Mansfield Teems cohtveenter* over; therefore a cauie of objection ought 
tained the fame opinion in Lsirg v« to be (hewn;** See alfo Mejgrett v* 

^Burr. *036,7, where he faWi “Owe of I Afffgrett^ %hrn. $91. 


for 
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for the reafoas which I have offered that the plaintiffs 

are not at prefent entitled to th'eir portions either by the fettle* 
•meat or the will. 


1738- 


HinrtY 

AtTOW. 


I am glad I am fo fortunate as to agree with my Bro¬ 
ther Comyns for whofe judgment I have a great refpeft, but I 
am fure we ihall both of us readily fubmit our opinions 
to your Lordlhip*s much better judgment (<?)’*. 


(a) In Mercer v. Hally 4. Brt.ff}. Caf, 
326. a general confent to marry v'hom 
the devifee pleafed was holden fufficient. 
In Daly v. Qanrickardey 4 Burr. 2055, 
reported in 2 Atk. z6i by the name of 
Dab) V. Defieuverity a condtUenal confeni 
was fufHcicnt. \nQimmelinv Crtmme- 
Itiiy 3 Ftz. jun. 227, the condition was 
boldci) nottoevtend to afccond oiatna^e, 


the daughter having married between the 
date of the will and the father's death, and 
being a widow at the time of his deatlu 
And in Lord Strange v. Smith, Amhl. 
263. it was ruled that the truftee, having 
onceconfented. could not afterwards with¬ 
draw his confent—See the cafe of Scott 
V. Tyler y 2 Bra, Ch. CaJ.^gi. 


Thomas Cockjirill ayrainfl Matthew Arm- TriB.ii a 

I* G. 2. 

STRONG and Six Others. Toefdty, 

June 20tliB 


The opinion of the Court was thus delivered by 

Wilks y Lord Chief Juftice. “ Trefpafs for taking leading 
away and impounding a gelding of the plaintiff’s and for keep¬ 
ing him in pound for the fpace of four days Damage 30/. 

The defendants all pleaded a fpecial plea, that the place 
where the gelding was taken at the time when &c was a clofe 
called Weapnefs containing 1000 acres of padure ground; of 
which faid 1000 acres the bailiffs and burgeffes of the borough 
of Scarborough were at the time when &c feifed in their 
demefne as of fee, and becaufe the faid gelding in the de¬ 
claration mentioned at the time when &<; was in the laid 


De injuria 
Aia propria 
abfque &c is 
not a good 
replicacioB^ 
where it puts 
feveral mat¬ 
ters in iifue; 
—Ai where 
replied to a 
plea (to treCi 
pafs for tak¬ 
ing cattle) 
that A. was 
feifed in fee 
of the locus 
in quo, and 
that defend¬ 
ants as hit 
fervants took 
the faorfe da- 


1000 acres feeding upon and eating the grafs there grow- 

ing, and doing damage there, the faid Matthew &c as fervants replied 

of the bailiffs and burgeffes of the faid borough and by lendant * 

either ia hie 

own right, or •« fervant to another, cUins eo intertft in the land or way Etc. 

—Nor where the plaintiff in hit declaration make* a title to any thing and the defendant plead* 
another thing againU it or in deftrnftion of the enufeof adion ) there the plaintiff muft reply fpecially. 
Com. Rep. 582. and 7 Med. 147. 8vo. edit. S. C. 

their 
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1738. their command took the faid gelding fo feeding and doing 
CocKEiiTfi. damage there, and impounded die faid gelding in the common 
and open pound at Scarborough aforefaid, and detained him 
• TRoiio. there for the time mentioned in the declaration, as it was law¬ 
ful for them to doj which is the fame trefpais &c. 

The plaintiff replies that the defendants took away and im¬ 
pounded the faid gelding of their own wrong without any fuch 
caufe dec. 


The defendants demur; and for caufe of demurrer Ihew that 
the plaintiff" in his replication hath traverfed the laid feverai 
matters contained in the plea, whereas he fhould have traverfed 
one fingle matter, whereon a proper iffue might have been 
joined; and that the faid replication is uncertain &c. The 
plaintiff joins in demurrer. 

The fingle queftion is (<») whether de injuria fua propria 
abfque tali caufa be a good replication; and we are all of 
opinion that it is not a good replication, fo*r two reafons, both 
cxprefsly laid down in Crogate^i cafe, 8 Co, 66. 


The firft of them is the reafon affigned as the caufe of 
the demurrer, becaufe it puts feverai things in iffue whereas the 
iffue ought to be plain and fingle. For upon this iffue the 
defendants muff prove that the bailiffs were feifed in fee (or at 
leaft that they were poffeffed;) that the defendants aded by 
their command ( 3 ); that the gelding at the time when he was 
taken was in a clofe called Weapnrfs; and that he was depaftur- 
ing the grafs and doing damage there (r). 

The 


((?) T^his cafe was twice argued* the 
firft time in Eafter 1738 by Eyn King*« 
Serjt. for the defendants and BootL Serjf, 
for the plaifiiiff; and again on the loth oi 
June 1738 by JFyinc St rjt. for the former, 
and Burnett Strjt. for the latter. 

(h) The diftiniiion is between trcfpafs 
claufum fregit and an a£lion of trefpafs for 
taking cattle or rcpl ‘vin : in the fiift cafe, 
if the defendant juft’fy entering by com¬ 
mand or as bailiff toV. m whom he lays 


title* the plaintiff cannot traverfe the com. 
mjii'i in his rcpiir.tion: but in the two 
other cafes if the defendant juitiy taking 
me cattle as baili/f lo in wnrim ht^jRates 
II title to be, there the com nand is tra¬ 
vel fable. Lee V. — —, I Roi Rep. 46; 
Fuller V. Trinmelly 2 Le<in 215; and Trr- 
vtltan V. Pyne^ Salk, 107. 

(0 But though the plaintiff can only 
put oXi^ Jingle point in iffue, it is not ncccf- 
fary that that point Ihould confift of a ftngk 
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The other rule which is laid down by Lord Coke is that 1738. 

-when the defendant in his own right or as fervant to an- 

other, claiming any intereft in the land or any way or paflTage 

therein or rent ifluing thereout, juftifies the trefpafs, de injuria STRONQs 

fua proprid abfque tali caui a is not a good replication (^i): and 
Crogate% cafe is exadly parallel to this, only the prel’ent is 
a little flronger. There the adiion was only fot chafing the 
plaintiff's cattle^ which does not fo much as imply any claim of 
right in the defendant: but here it is for taking away and 
impounding^ which feem^ to imply a claim of right. And the 
plea is almoft the fame as this; for the defendant juftifies as 
fervant to one who claims a right in the place where, only it is 
not faiJ there that the cattle were damage feafant. So that in 
that refpedt likewife the prefent cafc.is flronger than that. And 
yet though the cafe in Coke is not fo flrong as the prefent in 
thefe two refpedls, de injuria fua propria abfque tali caufa was 
holden on a demurrer by the whole Court after a folemn argu¬ 
ment not to be a good replication. 

1 do not at all rely on the cafe in Cro. fac. 599, becaufe 
abfque tali caufa is there omitted. But the cafe of Taylor v. 
Markham^ Cro. fac. 224, and Telv. 157 (i 5 ), though cited for 
the plaintiff in this cafe, makes I think rather againft him. 

The cafe itfclf is plainly diftinguifliable from this; for the adion 
is an adtion of affault and battery, where the title of the land 
can never poffibly come to be material. But it is exprefsly 
there laid down ^ that where the plaintiff in his declaration 
makes a title to any thing and the defendant pleads another 

(rfj It has fince b-en determined, !n arrear is bad.—SeeaKo theobfervations of 
yinfi v- Ktubi’i, lioi- ^ Pul/. Rep. C, li. the Loid Cl)i«‘f julhee Eyre on this cafe, 

76., th.'ta pl.;a de irjur.afu.i propria ibf- as it is reported in B. N. P. 93. 
que tall caula to a cognisance for 1 cut in {b) i Brnonl. zi^. S C. 

fail', for in Robtnjon v, Riihy, 1 Butr. holden tobc gootl.—So, accoiding to the 

316, whereto trefpafs t le dt'tenda.it jufti- hilf refolution in caO?, “ on a 

(lid under a lifhtof common, the pLitUift’ juftihution by force of ai.y proceeding 
in hii' u pl.catiou troverfed “ that the cat* ir. t'.a- aJmit..' couit, liundicJ or county, 
th' were the defendant’s own cattle, and oranvothei wiiicli is not a couit of re- 
that they v/eie levant and couchant upon cord, theie de nijnri.i fua propria generally 
the prcmlfcs, and commonable cattle,” the isgoo.1, for all is matter of fa<S ae./«.’/ 
replication was on a fpeciil demurrer (af- 1 rudei but one .atf." 
figning for ctule that it was multifaiious) I 

Dd 


thing 
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17.^^. thing Bgainfl; it or in deAru^tion of the caufe of adlkm of the 
Cociuimt plainiifF, there the plaintiff muft reply fpecialljr, and de injurU 
fui propria abfquc tali caula is not a good replication; which is 
UKONO, eiaflly the prefent cafe. And there is a cafe cited in Teh. out 
14 Hen. 4. 32. trefpafs for taking the plaintiff’s fervant; the 
defendant pleaded that the father of the perfon taken held of 
him by knight’s fervice and died feifed, the perfon taken being 
under age, and that he feifed him as his ward; the plaintiff 
replied de injuria fua propria abfque tali caula, and held to be 
no good replication; which cafe feems to be exadtly parallel to 
the prefent. I do not rely at all on the cafe of Cor,per v. Monke 
and others (rj), v/hich was determined in this court as to this 
point in Hilary term I'jyj't becaufe that was an a£tion for 
breaking and entering an lioufe, which to be furc is plainly dif- 
cinguilhable from the prefent cafe. The cafe in Cro. EUz. 812. 
of Whitndl v. Cook feems to be a cafe in point. Replevin for 
taking cattle; the defendant, as bailiff to one Pyne feifed of the 
third part of the place where, juftified taking them damage 
feafint; the plaintiff pleaded that a (Iranger was feifed of the 
other two parts, and that he put the cattle.in by his licenfe, de 
injuria fua propria &c by the defendant; and that held on a 
demurrer not to be good, but judgment for the plaintiff. 

It is faid indeed in the cafe of the Arcbbipjop of Canterbury 
V. Kemp^ Cro. Eliz 539. that where the defendant himfelf claims 
an intereA in lands this is not a good replication, but where he 
juAifies by command of another claiming insereA, there it is: 
but this feems to be a diAindion without a difference, as the 
title to the land muA equally come in queAion, and is alike 
neceffary to be proved in both cafes; and it is diredly contrary 
to Crogate% cafe. 

Whether or no in the prefent cafe it was neceffary for the 
defendant to fet forth a title, or whether he might have relied 
only on a poffeAion, (as this is not a quare claufum fregit, but 
an adlon for taking a perfonal thing without claiming any 
right to the place) we need not determine, (though I think it 


(a) Sup. Hit, 1737, page 53. 

3 


was 
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m not oeceflaty;) hemlh tmving infiftcd on t (cKm in I7|R 
fee, we think it is more tkaa an Inducement (a), end that it is cocieititi 
neceflary to prove it, or at leaft a pofleifion which is prima facie 
a proof of a ieifin in fee, and will be exadly the fame thing in (ikok<>. 
tefped to the prefent point. And there is a plain difference 
between the prefent cafe and' the cafe of an adion for an affault 
and battery; becaufe there if the party be pofTeffed, even though 
the plaintiff fliould have a title to the houfe or place it will 
iignify nothing? for his bare poffeflion will juflify him even 
turning the right owner out of the houfe: whereas here if the 
plaintiff has a right to the place where &c for right of common 
&c, it may quite deftroy the defendants* plea. And the prefent 
cafe is the ftronger, as the defendants have Ipecially affigned this 
as a caufe of demurrer. 


We are therefore all of opinion that judgment muft be for the 
defendants {If). 


{a) But where a matter of record or 
iifV IS only alleged as inducement to the 
I ill dy thete a replication ilc injuru fua pro- 
piu generally IS good. H ik v, GittarJ^ 


Latch 221 ; and Taylor v. Markham^ citevi 

Jlp, lOf 

{b) Vid. Ballv. irardJI, Eojl. 1740 , 
pojL 


Millisent Shipman agatnft A. Thompson. 


'T^HIS came before the Court on a cafe referved at the trial 
before Mr. Baron Fortefeue, 


7 >m. 11 5 c 
12 G.2. 
Monda>, 
June 19. 
An executor 
may recover 
in bis own 


name money 
due to the 

The plaintiff’s late hufband by his will made the plaintiff and Ihne 
Dr. Morgan ifince dcceafed) his executors. In his life-time 
he had appointed the defendant his fleward by letter of at- fendant.r. 
torney, who after the teftator’s death received of feveral tenants -TD*f«h aa 
levcral fums of money due to the teftator in his life-time. Jf/cndlit 
The plaintiff brought this aAion in her own name, not naming «nn«je'cff 
herfelf executrix, for the money fo received. The defendant i»m from the 
gave notice to fet off feveral fums due from the teftator to him, BfihN.p. 


\ 


Inch the Judge would not permit the defendant to fet off. 


iSo. 

Sir G. Cook, 


PrtA Rrg 26S. 


lei. 

7 Mod. >46. 8»o. edit. S. C. 
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Shipman 

Thomp»o«. 


The queftions refcrved were; ift. Whether the plaintiff 
ihould not have declared as eTcecutrix; 

adly. Whether the defendant ought not to have been per¬ 
mitted to fet off the money due to him from the teffator. 


Tbe Courts after argument, gave 

Judgment for the plaintiff («}. 


(rt) The reafons given by the Court of 
Common Pleas do not appear in Lord 
Chief Juftice papers: but the fame 

cafe was referred to the opinion rf Mr. 
B. Forte/cue {\) bctore whom the caufe 
was triedi and who in the Eajicr term 
prec(.diiig after hearing the cafe argued by 
Mr. Aiikipeure tor the defendant an^ Sii 
T, for the plaintiff gave the follow- 
lowing judgment in favor of the plaintiff. 

“ It IS infilted on for the defendant that 
thib money received by him is veffed in 
the executrix in auter droir, thatasfhe 
hath no right of her oiVn the adlion muff 
follow the light, and that therefore (lie 
ihould have brought the adiori as execu¬ 
trix and not in rter own right. And the 
cafe of livtton^ cited in 6 Mod. 4. was 
cited, where it is faid if executor bring 
trover and A^r/ate that he is pojpjfcd as 
executor to J. S'., if on evidence it appear 
that they were his own goods he (hall be 
nonfuit and pay cefts 3 and it was infified 
that by a parity of rcafoii where the exe¬ 


cutor brings an aflion in his own name 
and it appears that they were the goods of 
the teifator, he ought to be nonruited» 
As to this 3 there is no doubt but that the 
pUintiflF in this cafe is entitled to all the 
effedb of the tciiator in auter droit, and 
all executors arc: but if this were an uni- 
vcrfal rule that therefore the adlion muff 
follow the right and be brought as exe¬ 
cutor, the executor could in no cafe bring 
an aSion in his own name for any goods 
or effedts of the teilator, which in fome 
cafes it is certain that he may. As where 
the teftator’s goods arc taken out of the 
pofle/lion of the executor, he may bring 
trover in his own name (2), bccaufe it is 
an immed'ate tort to him, though he is 
poflt’fliid of tiufe goods in auter droir. 
By this alfo it appears that it is not a nc- 
cefTary contcquence that, bccaufe if the 
adVion is brought in the plaintiff’s name as 
executor and the goods appear to be bis 
own he muff be nonfuit, therefore he muff 
be nonfuited if he bring the aclion in his 


(1) It Teems to have been not unufual at this time to refej* the cafe at fi ll to the 
Judge who tried the caufe, and afeerwarde to the Court if the parties were dilTatisfied 
with his opinion. 

(2) So in an aAion of aflumpfit brought on a foreign judgment recovered by the 

executor, the plaintiff may declare in his own rights and not as executor ; Cranjuford 
IVbittidt H 13 G, 3. B. R. DokgL 4. a.—So an executor may maintain an a^ion in his 
own name againfl a (heriff for the efcape of a prifnner who was in ex<>cution on a judg¬ 
ment obtained by him as executor; Bonafous v.ff^alker, zDurrf, U E, 126. (contrary 
xo Glows Kendal, l 893; Reynell s.Lamgeaftle^ Cro.Jac. 545; Brookte v. 

Cookie I Show. 57; and l^'ate v. Briggs, i Ld. Raym* 35.)—So where an executor pays 
money which he was not obliged to pay, and afterwards brings an aflion to recover it 
back, he may declare in bis own right; Munt s. Stokes, \Durnf, £, 561.—^And if 
an executor bring trover on a converfion in his own time, or affumpfic for money re¬ 
ceived after the teftator’a death, and fail, he is liable to pay cods though he name bim- 
felf exeCDtor; Jtk^ v. Heard, Cro, Car. 219; Anonysnous, l Ventr. 109; Harris s, 
Hanssa, Rep. temp. Harden. 204; Goldtbsjoayn v. Petrie, 5 Dum/. H E. 234 ; and Bol^ 
iurd V. Spencer, y D.iA E. 338*, in which laft cafe a contrary determination in Cecketell 
v. Kyssaftom, ^D.UE, 277., was overruled. 


own 
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own name and thft goods appear to be the 
'teftator*s; for in that cafe it is manifeft 
that he cannot recover his own goods as 
executor, and fails in proving his caufe of 
action which was to recover the goods as 
the goods of the teftator. 

But the true diftindtion, I think, is this, 
that where the thing fuedfor is aflets in the 
hands of the executor or adminiftrator be> | 
fore the recovery, or where the caufe of I 
a6iionarife$ in the executor’s own time i 
and never did arife to the teftator, there the 
executor may bring the a6iion either in his 
own name or as executor. And this is 
laid down as law in the cafe of Jenkins 
and his wife v. Plomhe, Salk. 207., but 
better and more fully reported m 6 Mod. 
92, 181. That was an action brought by 
the huibandand wife as executiix upon an 
indebitatus aflumpfit for money had and- 
received by the defendant to their ufe as 
executrix : it Is true that the judgment of 
the court was only that upon being non- 
fuit the plaintiffs ought to pay cofts: but 
the reafon of the judgment was bccaufe 
they might have brought the adton in their 
o^n name and not as Executrix; for 
wherever an executor may have the action 
in his own name he (hall pay cofts. And 
the cafe of Eaves v. Alccato^ Salk. ^14. 
was cited there, and this difference taken, 
that there were fcveralcounts by a plaintiff 
as executor one whereof was an infimul 
computaflet and being nonfuited he paid 
no cofts, becaufe there was no new caufe 
of aftion, but a new ^iStion afeertaining 
the ancient caufe, which is ftill a debt of 
the teftator’s. And in the cafe of Jenkins 
V. Plombe^ as appears from Salkeld^ this 
diftinftion of infimul computaffet is alfo 
taken; and it was faid that if the defend¬ 
ant received this money by the appoint¬ 
ment of the plaintiff, it was aflets imme¬ 
diately, if without his confeni yet the 
bringing of the adion is fuch a confent 
that upon judgment it (hall be aflets imme- 
diately before execution, which otherwife 
it would not be until after execution; and 
the leafon is becaufe it is recovered againft 
a perfon who never was indebted to the 
teftator and Che original debt was dif- 
charged. 

To apply tiiis to the prefent cafe; here 
is money received by the defendant fince 
the teftacor’s death, and therefore it could 


not be received to the ufe of the teftator, 
but muft be received to the ufe of the ex¬ 
ecutor* The executor has confented by 
bringing the a6tion» and the money is 
aflets immediately upon the judgment. It 
is quite a new debt created from the de¬ 
fendant to the executor fince the death of 
the teftator, and a new caufe of adlion 
which was not fubfifting before. The 
defendant was never indebted to the tefta¬ 
tor for this money, and the original debt¬ 
ors, the tenants, are difeharged. No 
doubt had the adlion been brought againft 
the tenants, it muft have been brought 
againft them by the plaintiff as executrix, 
becaufe it was a debt as to them fubfifting 
in the teftator’s lifetime and no new caufe 
of ^dlion arifing to the executrix. 

It is faid that, as this cafe of Jenkins v. 
Plombe is ftated in 6 Modern^ Petwell]. 
and Gnuld J. doubted: but whatever they 
might have done on the firft argument, it 
is plain they were fatisfied afterwards $ for 
in page 182 it appears that the judgment 
was given per totam curiam. 

It IS faid that the defendaitt had an au¬ 
thority by letter of attorney to receive the 
teftator’s rents, chat this authority did not 
determine with the teftator's death, and 
that therefore as the defendant received it 
by the authority of the teftator it is money 
had and received to his ufe, and it (hall not 
be prefumed to have been received by the 
confent of the executor. But I think as 
this is a naked authority and not coupled 
with any intereft it could not fubfift after 
the teftator’s death. In Combe's cafe, 
9 Rep. 76. b. it wasrefolved that where a 
perfon has authority as an attorney to do 
an adt, he muft do it in the name of him 
who gave the authority; for he appoints 
the attorney to be in his place and re pre¬ 
fent his perfon ; and for that reafon the at¬ 
torney cannot in his own name, nor do 
it as his own adl, but in the name and as 
the a£i: of him who gave the authority. 
And if this be To, it is impoffible to fay 
that this defendant received this money as 
attorney for the teftator or that he repre- 
fented his perfon* in regard that the tefta¬ 
tor was dead; it is the executrix only who 
reprefents the perfon and ftands in the place 
of the te(btor. 

This has been lihened to the cafe of an 
aifignee of a bankrupt, of whom it is faid 
E e that 
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trinity T]?RM, 

that though the property of the bankrupt’s 
goods or debts be veiled in him* yet he 
muft fue as afllgnce; and no doubt he 
muftfor all d^^bts due to the bankiupt. 
But ii' goods be uken from the affignec, 
or in<iiuy received from a debtor ot the 
bankrupt after the aflignment, I do not 
know that it has been any where adjudged 
that an a6lion brought in liis name would 
be ill. But be thrtt as it will, this is the 
cafe of an cxecut.ix and not of an affignee 
of a bankrupt, and it was (I think) plainly 
and clearly adjudged m the 'Jenkins 
V. Phmbc that an executor in iuch cafe 
may bring an a« 5 iion in his own name, 
and I do not find that it was ever adjudged 
to the contrary. 

With regard to the cafe of Chapman v. 
Darb)^ Garth, 232., whcie it was boldeii 
that, wuere the plaimitr brought aiTumpfit 
for fo much money h.id and received to his 
iile as adniiniftrator, the promife was not 
ill laid ; no doubt it is fo, and io al< 
iov/ed in Jeukivs v. Plornbe that the plain- 
i rt* may bung the action either way j io 
that tins cafe of Chapman v. Darby does 
not prove that the admuuilrator may not 
bung the atltion in his own name, hut 
o.ily chat he may do it as adminiftrator; 
a«*d no doubt he may doit either way. 
As to the caie ot 6v;/v v, blt.ptjcajai^ 
CaitJ\ 335 , /fc'/r Ch. J. tool; ixccption 
to the dtclai»tion th.if it was iiv^t vicii, bc- 
caule the money was received after the 
death ot ihc iiucfbce, and then it was le* 
ccived to the ufeof tlie plaintiff generally, 
and not as adminiif.atr.x ^ and Che point 
was that though it was received by the de¬ 
fendant after the inteflatc's deaiii, yet m 
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was before adminiftnrtlon granted; and 
this is the reafon on which the book leenis 
to go why it was difallowed, which is not 
the prefentcafe* 

As to the fet-^ff; we cannot confidcr the 
convenience or the inconvenience on one 
iide or the other, but muft go according to 
the a£l; for the flat. 2 Geo, 2. e, zz« 
/. 13. fays or if either party /ues or isfued 
as exuutor or adminifl} aior where there 
are mutual debts between the teftator or 
inteftate and either party one debt may be 
ietagiinft tlie other; fothat it is confined 
by the ftatute exprefsly to cafes where the 
fuit is as executor or adminiftrator^ And 
therefore in the prefent cafe the fuit not 
being as executor, I think it is not within 
the ftatute, and that the debts due from 
the teftator to the defendant cannot be fet 
off againft this plaintiff' in an aftioii 
brought by her in her own name and not 
as executor. And fuppofing this to be fo, 
it was uiged as one reafon v/hy thea£fion 
here ought to iiavc been brought by the 
plaintiff as cxecu:rix : but this ftatute will 
not alter the law as to that point from what 
It was before ;*and if the ftatute has not 
' remedied .dl the incorveni^nces, we mult 
take 11 as it is and c.ann(»t (I think) extend 
It farther. 

So the poflea muft be delivered to the 
plnntitf, lUid liie mull have her juJg- 
mtnt.’* MS. Mr. Juilice (then Mr. 
Baron) Fortijeue- 

"J'o the above Mr. B. J'oyf Jk,ne afeerr 
wards added tins, note; 'J'hc 

Court ot J$. C. onacale made were of 
the tame opinion as to both points (1)«” 


(1) The fime point, relative fo ih- fct-ofF> hai been fince .^e ernii’cd by the Court 
of Kii'g’s Bench in two ca'e?, Kihvingten v Sti*verjon, haft 1768 on Jen.urrer; and 
^Pegetmeyer v. Lumley^ Tr, 25 Geo 3., i.n a mr.cion for nvw inal, V^sd. poft —But a 
debt due to the defendant as Jurvinjing partner msy be fee off againfl a demand on nim 
in his ojvn right; Slipper v. Shajiom, 5 DurnJ. \3 £ 4*^3 ; & c unverfo a den due 
Irom the plaintiff as furviving partner to the deftodai.t may be fee off againft a debt 
due from the defendant to the plainiiff in his o^n right. French v. Jnetrade, 6 D, iff 
£. jttz. 
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Christopher Trevett againfi Mary Agoas (i?). Trin.n&u 

Geo. z» 

_ Wcdnefday, 

T^EBT on a bond given by the defendant to the plaintiff for 3 “"® a'ft- 

8o/., dated 24th of 1727. Onedee-i 

’ “ ^ / / may amount 

to a defra- 
SJiice to 

The defendant craved oyer of the condition, which was for *no‘heruiih. 
the payment of 41/. on tfie 2Cth of Deamber next after the word»*o/re- 
date. And then pleaded that after the fcaling and delivery of !l'A"bond 
the bond and before the fuing out of the original wiit,^ on 
the I2tli of March 1729 the defendant paid to the plaititiff of money on . 
all tiie money then due on the bond, except 40/., when the a rlbfeq^Jnt 
plaintiff by his deed in writing fealed &c for himfelf bis heiis fhefameVar- 
executors &:c covenanted rromifed and granted to and with 

o 1 which the 

the defendant her executors &c that if the defendant &c obiigorcow- 
(hould pay to the plaintiff &c Jive Jhillwgs for every twenty inb'eobiigee 
fnlUugs due from the former to the latter, and fo at the fame ?n"the2^sJh 
rate for every grcatci* or lefs Aim than 20r., on or before the s»* >“ 
of December next enfuing the date of that deed, the fbch’payment 
plaintiff &:c would accept the fame in full difeharge and cfptidin'foU 
fati.sfadion of all fuch money as then was or on the faid 25th 
oi Dcrcmber Q\on\t\ be due from the defendant to the plaintiff 

* due &c, and 

6cc; and that from and after payment of the faid fum of 5^. might be 
in the pound &:c according to the true intent and meaning of givelllnevU 
the fiid deed the 'fame deed fliould be a fufficient releafo “heob^or 
acquittance and difeharge to the defendant &c to be pleaded f^'®" 

^ ^ ^ * on the bond) 

and given in evidence in any court of law or equity fir fuch « 

fum as then was or on the faid 2 ^th of December fbonld be due »ef«fai oiF the 
from the defendant to the plaintiff. Thar on the faid i..th of pounVon 
March tlie defendant was not indebted to the plaintiff in any fum, 
favc only the fiid fum of 40/. That on the 2 c^b of December 
next cnfuing the date of the faid deed and before the fuing out '—In plead- 
of the original writ the difevdant was ready and offered to pay ofVfumor 

monsy sc* 

cordiii;^ to a d^fcizunce (which is in a difFcreniiftftpumfnifrom the original deed) it it not nVcelTary 
either to nicid that liu* pariy has always been and ftilt is ready to pay, or to bring the mo icy into 
court; it is lufftcii'nt to plead thnt on ih* oav Hr repaerrtl wSfc. 

—Aluei, ii the oetcazance be in the fame deed* 


(^) 'i’his cafe is rei'orlcd in fA///. by the name oiT^vet v. Angu^^ \hfiu Rgp.gCS. 


to 
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to the plaintiff the fuip of 10/., being tbefum ^58. in the pound 
due andowing on the /aid i2tb ^^March 1729 to the plaintiff 
from the defendant according to and in purfuance of the faid 
deed, which faid fum of 10/. the plaintiff then and there 
refufed to accept &c. 

To this plea the plaintiff demurred, and (hewed for caufes 
that the defendant had not alleged in her plea that (he had 
always been ready from the time of the fuppofed tender men¬ 
tioned in the plea to pay the faid 10/. to the plaintiff, or that 
(he had brought the faid 10/. into court; and that the plea was 
not iffuable &c. 

The defendant joined in demurrer. 

This cafe was twice argued; the firft time on Friday February 
3d 1737 by Eyre Seijt. for the plaintiff, and by Burnett Serjt. 
for the defendant; and the fecond time on Tburfday June i6th 
*737 Serjt. for the plaintiff and Prime King’s Serjt. 

for the defendant; and the judgment of the Court was this day 
given as follows by 

Willes^ Lord Ch. Juft. “ Four objedions were made on the 
part of the plaintiff to this plea; 

ift, That the deed of the 12th of March 1729 does not 
amount to a defeazance, and cannot be pleaded as fuch. 

adly. That, if it could, it does not appear to relate to the bond 
in queftion. 

3dly, That, if it did, the defendant has not tendered 5/. in the 
pound for what was due on the 24th of December 1730, which 
he ought to have done by the exprefs words of the agreement. 

4thly, Which is the only reafon that is iniifted on as a caufe 
of demurrer, that (he has not pleaded that (he has always 
been ready to pay the 10/. according to her tender, nor brought 
the fame into court. 

As to the firft objeftion: We are of opinion that this deed 
ma y bo infifted on as a defeazance, and that there are words in 
it which fuffidently (hew it to be fo within the rules that have 
been laid down in all the cafes that have been cited in refped to 
this part of. the cafe. It is faid that the money, when paid, 
(hall be accepted and taken by the plaintiff in full difeharge and 

3 (atif- 


10$ 

»73j«^ 

Trbvett 

agaiajl 

Aotskt. 
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latisfa£don of all Turns of money that were or Ihould become 
<due to him on the day therein mentioned; and that on the 
payment thereof the faid deed Ihould be a fiiSicient releafe ac¬ 
quittance and difcharge to the faid Mary Aggas her executors 
&c, to be pleaded and given in evidence in any court of law or 
equity for all fuch Turns as were then or on the faid 25 ch of 
December Ihould be due or owing to the faid Cbriflopbcr &c 
from the faid Mary &c. We are therefore all of opinion tliat 
this is more than a covenant, and that it may be iiififted on 
as a defeazance (<z) { and wherever it can, we think that it ought, 
to avoid circuity of actions which the law always abhors (^}. 

As to the fecond objedlon, that it dbes ,not relate to the bond, 
v/e think that to a common intent (and pleas are good if good to 
a common intent) it mull be conllrued to relate to it. For it 
does not appear that there were any other tranfaflions between 
the plaintiif and the defendant, or any other Turn due from the 
defendant to the plaintiff but the money due on the bond. If 
there had, we think that the plaintiff ought to have Ihewn it in 
his replication. And even in the cafe of lands, which is much 
llronger than this, and in the cafe of the execution of a power 
which is to be more ftri£lly conllrued than any other cafe what- 
foever, it has been holden that words of relation &c are not 
necelTary. So in Scroope's cafe 10 Co, 143,4, many 

other cafes, it has been adjudged that a deed may be conllrued 
as the execution of*a power, though it does not refer at all to or 
take any notice of the deed in which the power is. Belides in 
the prefent cafe it is exprefsiy averred in the plea that the de- 


(j) V.d. Ih ^ys V. Cro. 7:V/z. 

623 — If the oMigcc coven int (by a liib- 
feqiient deed) noi to put the bond in ioice 
at any iinu^ the covciunt may be pkadtd j 
in bar t) an aflion on the bond, as a re- 
Jeafe : but if he only covenant not to put 
the bond in force (or a certain litnitcdume^ | 
n cannot be plwadcd in bar, but the obligor 
muft refori to an aflion on the covenant. 
^ylcffe V. Scrimpjhire^ Qirth. 64; i Show* 
46,—But where the obligor affigned over 
his interefl; in a houfe to the obligee in truft 
to fell and pay bimfclf and the reft of the 
creditors, who all covenanted on receipt 

F 


of the produce of thefale in proportion to 
their debts to give a genera* releafe to the 
obligor, and not to lue the obligor in the 
nieaii timj, it was holden that this cove¬ 
nant operated as a defeaxance and might 
be pleaJ.'d in bar to an action on the 
bond. Cat veil v. Edwards^ Carth, 210, 
and I 330. Sec the cafes on this 
fubject collefted in Dean v. Newhall^ 
8 Durnf* isf Eqft* 168. 

{i) Vid. Fowell v. Forrejl^ 2 Sound. 48. 
—But fee alfo Qeyton v, Kynafton^ Salk. 
573; and Lacy v. Kywifton^ ib. 575. 1 Ld* 
Raym^ 668 ; and 12 Mod. 548. 

f fendanC 
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*738. 
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1fcndant owed the plaintiff at the time of this deed no other fum 
than the faid fum of 40/.; and if fo, it muft relate to it. 

Trevett 

/ve fi Au Thirdly j As to the defendant’s having only tendered 5 /. in the 
pound for what was due at the time of the date of the deed, and 
not 5 A in the pound for what fliould be due on the a4th of De~ 
cember^ the time of the tender, which was 7 /. 6 more, there be¬ 
ing then 30/. more due for three quarters of a year’s intereft on 
the bond, we think that the agreement did not oblige her to it. 
For the agreement is that (he (hall pay 5 x. in the pound for every 
twenty (hillings due^ which muft be conftrued to mean the fame 
as now duty or due at the time of the agreement. The 25th of 
December is only mentioned afterwards as the time given for the 
payment of the money. And though it is faid that fuch fum 
(hall be a difcharge of what Ihould be due on the 25th of 
December^ we think that will not alter the cafe; for the fum 
which is to be taken in difcharge is the fum before mentioned, 
which is only jx. in the pound for what was due at the time of 
the agreement. 

Fourthly; As to the laft objedion, which is the only one that 
is inlifted on as a caufe of demurrer in the pleadings, we are of 
opinion that the pleading of a tender and refufal in this cafe is 
fufHcieut, and that it was not neceffary for her either to bring 
the money into court or to fay that (he alwajrs was and is ftill 
ready to pay it; it being a fum collateral to the fum in the de¬ 
feazance, and though a leffer fum than that it is not to be con- 
(idered as part of it. 

There are feveral cafes exprefs to this point. In Co. Lit. 207. 
It is exprefsly laid down in the cafe of a mortgage, that if the 
mortgage-money be once tendered and refufed the mortgagee is 
without remedy, becaufe the money is collateral to the lands. And 
it is faid alfo that if a man be bound by bond or recognizance, and 
afterwards the obligee or conufee ligns a defeazance for the 
payment of a leffer fum at a day, if the obligor or conufor 
tender fuch leffer fum at the time and the obligee or conufee 
refufe to accept it, he is without remedy, and the conufor or 
obligor is not obliged in pleading to (ay ** that he is ftill ready 

3 to 
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tt) jlay' the SktUf* tender k i« court, which « cxa^ly the ' 
fame cafe 4 <?thVjh'ejfdnt.' In that cafe there was the fame reafon 
10 fay that the lefier Ihra was parttff the greater fom as in this cafe. 

^ The ^Ckne is otprcfsly laid tlpwa as law in 9 Co. 79, b. in the 
argnraent in %/c»’acafe, and there faid to have'been fo deter- 
■n^ined in 33 Hen. tfo. a. The fame is iikewife fo cxprcfsly 
determined in the cafe of Cotton SirC. Cliflon^ Cro. 1 llz. 755, 
hut held there that it would he otherwife if the bond aod de¬ 
feazance were in the fame deed (u). The fame likewife is laid 
•down as undoubted law in Moor 36. pi. 1 19. And I can find 
no one cafe to the contrary. So Aat I take this point to be fo 
•clearly fettled that there is no occafion to cite any more cafes or 
to fay any more upon it. ' 


Iff 

■iffiS. 

Aooaiv * 


We are therefore all of opinion that there is no weight in any 
of the plaintiff’s objeaiona to the defendant’s plea, and confe- 
quently that judgmept muft be for the defendant.” 

(a) Bto. Sr, “ 7out temps prlfi." pL lU %. i P, 


The Mayor anJ Burgeffes of the Town of Not- 

TiNGHAM againji Richaad Lamaert* Nov.»5«a. 


The following opinion of the Court was thus delivered by * 

Wfo Lord Chief Jufticc. «Cafe. TO. ode coma btfore 

the Court on a fpecial verdid found at the affizes ‘held for the 
county of Nottingham on *thurfday the aeth of July 1736. «jiaentii»- 

Tbe plaintiffs declare that the town of Nottingham hay through ^ 

time out of mind a town corporate, called by^fevet4d'i|{(ikJtt. 
according to.the feveVal charters In the decUratW fet’ 
and that by their laft charter 19th OSober 

jfj^cannot 


incorporated and are Aill ftlled by the -^ 

Burgeffes of the town of Nottingham^ wbre^w^shna^iw^upte qf 
kfclf by the charter i^th Sepietnber.z^^ 

-Affartpiit far t dut^in the 

JU’ ■ ' 



^ Is m tnteltot msoor, 804 i 

the 15 th of S^mier z% ik». 6 . In: wss pafiift‘jafnfti ’0 4 |!qi||t{|i|^ 
tT»«trMr* Noiingbamt and from that time and AiH is withihi ^yeQ^O{i|. 
JLlXSir ^ ^ Nottin^bm, That the riw "ftmt •In 804 » 

tbrooghout the faid manor is and time out of o4nd hath Wi . 
80 aocieht navigable river; aod that the mayor and hOf^geiSas^ 
of NoUingbom and ail their predecedibrs by tbair i«ver4 Of<008 
have time out of miod had and received aad vied and Oi|gh{ of 
right to have and receive by their minideta and iervanfs a oer^ 
tain duty or toll of every mafter or navigator of every boat 
barge or other veiTel laden srith goods wares and mevehandizea 
navigated on the faid river Trent through the manor aforeiaid^ti^ 
faid mafter or navigator being a foreigner and not a burgefs 
a freeman of the laid towq} vnS. 2 ^. a too for every ton of 
goods loaden and being upon any ve&l fo navigated as afore- 
laid. ‘ 4 


They then fet forth that the defendant at the rime when &c 
was not* a freeman or burgels but a foreigner, and that he on 
the 4 th of September 1735 was mailer or navigator of ^ velTel in 
which four tons of goods were loaded, and which veflel on the 
lame day was navigated by him on Che faicf river Trent through 
*the laid manor of Nottingham, whereby he became indebted to 
the plaintii^ in %d., being %d, for every ton fo navigated, and 
that being fo indebted he promifed to pay the lame to the 
plainrifi^ but that he hath not padd the fame* 

The plainrifis -likewife further declare for a tdl for pacing 
through a bridge. There is likewife a general count for the 
duty demanded in the firft. But upon (h4e two laH counts 
there is a general verdid for the defendant, on the general iflue 
ipleaded; fo that they are now quite out of the cafe. 

And the-queftkm only arifes on the ill count, to which the 
defendant likewife pleaded the general ilTue that he made no 
fucb promife; and upon that the jury found a fpedal ^erdid. 

* And thay find that the town of Nottingham was an ancient 
tows, end that it was incorporated by the feveral names and by 
*fuch charters as are fet forth in the declaration, and that it was 
«ei»dedinto a county of itfidf by the charter 28 S, 4* They find ' 

44wwile 



c.i>. nj 

dtaortatilcirat mwor, md <73!; 
sthat tithe out of mind tHl i 3 »e ijth B^tenAir a8 M, 6. it was 
parcel of Uie cotpiy of Not^^hamy and from that time tlH now 

InSid His 'uHlilfin t%e county of ttie town of Ithttii^bam. *^' 4 ^** 
inMisy ftntftter find ffiat tfce river STfw/ in and throughout the laid ^^“■***‘* 
ritinor is itkd liath tfO^a thneoittt of Itabd an ancient navigable 
tiviir, tmd did andefdtly run and doth now run through the faid 
manor of Nottb^hata^ and that the mayor and burgefles of 
NMtk^ham and thrir predecefibrs by their ieveral names of in« 
corporation have time out of mind had and received and have 
ufed to have and receive by thdr minifters and fervants a certain 
^dttty or tdl of every mailer or narvigator of every boat barge 
or other veflel laden with goods navigated on the faid river 
through the faid manor (the Add mailer or navigator being 
a foreigner and mot a burgefs or frdeman,) o/s. id. z. ton for 
every ton of goods loaden and being upon every fuefa veflel na¬ 
vigating and paffing on the faid river through the faid manor. 

And they further find that there was not any confiderarion 
proved to them at the trial for the payment of the faid duty or 
toll. 

They further find^fhat that part of the faid river whidh runs 
through the faid manor and on which the defendant navigated 
fits faid velTel is between a certain town or place called or known 
1 >y the name of Gai^borwgb in the county of Lincoln add a 
certain place called Wilden Ferry in the county of Derfy, both 
mentioned in a certain adl of parliament thereinafler found* 

And they find that there was an aft of partiament made a 
felfions holden on the 6th of JXecember 169B, iotitled An ad 
for making and keeping the river Trent in the counties of 
cefier^ Derby^ and Btaffordy navigable,” and that the fiime is yet 
in full force and unr^ealed (though there was no odcsfion for 
finding this, it being a public ad). 

They alfo find the Aid that the defendant on'the 4th of Sep^ 
tercet 17^5 was mailer or navigator of a vefled on which four 
^tons of goods were loaded, and that the fame was navigated by 
the defendant on that day on the laid river Trent throu^ the 
laid' manor of FLt^Hngbem; and that the defendant Halh not 
paid to the plaintiff id* a ton kr fo doing* They Hkewife 
' find* that the defendant it hot hor'^was hn the laid 4th of 
• fm(er nor at imy other "rime 'before or fince a l^rgefs or firee- 
tam ofi the faid towneff but is and was a forogner. 

G g And 
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1738 And they conclude, as ufua!, tod fubioit the tnttxtn ai law to 
The Mi^r tl»c judgment of the Ck>urt. 

tfe of Not- ^ 

tiihomam 

Upon the arguing [a) of this (pecUl verdid three queftions 
weie made, which, though the plaintiffs began, will mofl pro¬ 
perly come by way of obje^ons on the part of the detendant. 

Firft, it was objedled that an adton on the cafe would oat lie 
for a duty, in which the plainti^ clsdmed an inheritance. 

Secondly, That the prefcription itfelf, as declared upon and 
found in this ipecial verdidt, is not a legal prefcriptioii, but vdd 
in law.- 

Thirdly, That though the prefcription be taken to be good, and 
that the platntifis might have been entitled to this duty before the 
making of the ftatute to & 11 /T. 5., yet that they are not now 
entitled to it, it being i>y that ftatute enaded that all his 
Majefty*8 Aibjeds ftiould have a free paffage for navigating on 
the faid river without any obftrudion whatfoever, and there 
bring no faving therein for the mayor and burgeffes of Nottin^- 
ham, 

I ftiall begin with the fecond objedion„becaufe if that prevail 
there will be no occafion to fay any thing upon either of the 
two others. And we are all of opinion that this is a good 
objedion, and that the prefcription as laid and found is not a 
good and legal prefcription. 

It is faid that the river Trent in and throughout th^ laid 
manor hath been time out of mind a navigable river, and con- 
fequently every fubjed of England hath always had a right to 
navigate on this river as much as he has to travel on the common 
highway. And as the toll is demanded for nothing elfe but 
navigating on the river Trent^ it muft be coniidered as toU 
thorough; and a difference has always been taken between toll 
thorough and toll traverfe. It has been holden feveral times, and 
by the heft authorities, that toll thorough cannot be fupported 
without a confideradon, but toll traverfe may, becaufe it in itfelf 
implies a confideration. In ^he book of afiize %% Ed, 3. 58. 
It is e^iprefsly Irid down as a rule that toll thorough is againft 

(«) It appan that Ums v«rdid was fetidaRt, and again on Seturdi^ Niv. 
twice argued} once on theSdiof ^000 iidiby JKr^SeilkSeijt. forehefMnrand 
i 7}8 by Ejr0 King*s Serjb for the plain- 'SM$mtr Kill’S Sedt. the latten. 

dBit, and ParhrKiod* Seijt* for ttede- ; ^ 


emumon 
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t:oiiimon law and ccminoa Hgbt» and cannot be fu^qported by 
aiAge. It'isib likewife holden in JCsr/w. 14S, 9* that fuch toll 
Is not allowable withont Tome |>articulaf confideration. It is 
ifeid in 1 Leaa. 052. «hat the King cannot grant toll thorough 
dbr paffing through a highway, for that it is an'»opprei!lon to 
the people, for that every highway <haU be common to every 
one. In i Vent, 72., in the cafe of the city of Norvakb^ fuch 
cuftom was holden to be illegal and unreafonable unleis for fuch 
veilels as unloaded at -the quay there* In feverai books it is 
> called malum tolnetum, or an outrageous toll, and an opprefOon 
on all the futjeds of England^ which forts of tolls are con¬ 
demned in Magna Charta^ c. 3a, and by fiatute i* (a), 

<c. 31., where it is fmd that if any one take outrageous tolls con¬ 
trary to the common law of the realm, if it be in a vUl of the 
lCiog*8,the Ktng.flull Cake away the*fraochife. 



Th»y*rar 

ftcof NiftT* 
riKGtIAM 


And this dlitindUon is fupported by reafon as well as autho¬ 
rity. For how can a duty be impoled on all the futyedis of 
England only for enjoying that privilege which is their inherent 
birthright, and which every fubjedi had a right to before ? If 
indeed they receive,any particular benefit, as gmiig over, a 
bridge, coming into a quay, wharf, port (^), or the like, this 
indeed may alter the cafe: but then this muft be particularly 
(hewn. 


Some cafes have been cited to the contrary; but when looked 
into they either Hand on fome particular reafon which plainly 
diftinguilhes them from the common cafe, or it is only faid 
obiter that iuch tolls may be fupported by prefeription without 
any confideration: But the reafons ^ven for it are fuch as make 
fuch di£ia of no weight or authority. In the cafe of s 1 Hen, 7. 
fo. 16-* the firft cafe that was cited to this purpofe, this point was 
not at all confidered, but other objeflions were taken to the decla¬ 
ration widiout taking any notice of this; fo that it is no authority 
at all. The cafe of Smtb and ^epheard^ which was principally 
relied on on the part of the plaintifis, as it is reported in Cm, 
Eliz. 711., is very imperfedly ftated: but if that repost deferve 

(a) 3 Edw, t, c. 31. toll, called meafurage, for goods exported 

{i) la the Mayor of ynmnoi v. from the port of the Court laid 

form, 3 HiiiT. 140s. nhm the plaitifrff that die cMm implied a conftderatioo. 
claimed a preferipuve right to a duty or 

* anjr 
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.J73B. «ny ciidit, the Jadgw there were Very much ilivlded, and’ffiey 
g'^® *®7 judgmep^t ou this point. And as the cafe 
Aco< N 9 v- 4 $ reported in Moor ^74., and much better than in Clrokt^ it u ^n 
exprefs authority againft this toll. For it ts tliei^ faid that this tol^ 
S^kMixav. ^33 infifted on by the defendant in his plea was adjudged 

to be bad, for that a man cannot preicribe to have toll for 
palling in the King’s highway (u), for that k is the inheritance 
of every man (o pafs on the King's highway, which is prior 
to all prefcriptions; and that therefore if a man wiA plead fuch 
a prefcription he muft (hew a reafonable caufe for its com-' 
mencement which is not to be prefuthed. 

It is faid indeed in fome books, and particularly in the cafe 
of yatnet and yohnfon^ i Mod. 232., that if the prefcription be 
found (as it is in the prefent cafe,) it muft be prefumed to have a 
reafonable commencement: but this is laid down generally 
without coniideration and without diftinguiihing the nature of 
the cafe. For though this may be true fometimes in the cafe of 
a private right, it is plainly otherwife in the cafe of a public 
right, to which alt the fubjeds of England are entitled. For if 
a reafonable commencement be prefumed, it muft be that it 
began by agreement, and that inch agreement being fo long 
ago cannot now be proved; which may be well enough in the 
cafe of a private right. But who could agree for all the fubjefis 
in England^ They cannot confent to part with their rights, nor 
can they be deprived of their rights, any otherwife than by a^ 
of parliament, in which the confent of every one is implied. 
This diftindion is obvious and founded on good fenfe. 

4 # 

In feverai of the cafes dted there is a particular benefit to the 
futjed, as coming into a wharf, comiiig into a port, or landing 
on the plaintiff's manor or quay, which diftinguifhcs it from 
toll thorough. So are the cafes 1 Mod» 47, 8; ^Lev, 37, and 

{a) Accordingly it h» 4 ince been ruled dw toll for fuch paflage vrere both imme- 
that aiwclcripMon to take tuU for pafing mortal, aad that the (btl and the toll were 
through the (Ireets oif Gain/hertugb^ in before the time of legal memory in the 
Confuleration of repairing ** and fame hands though fevered lince, it wa« 
mun^Jlruts in the town or.G.**, is bad, prefumed that the foil Was originally 
becaufe that was no confideration for tak- granted to the public in confiderauon of 
ing tdl in the ftreets aot lb wpaired. die toll, and held that fuch original grant 
, Trumtm v. fFalghmi .a apd.—'But wm ;■ Mkient coofideration tp fuppoit 
wlwKdmpbUitif^cWaHiigaMliQrpafl'* ;t|(gdaini tojthe, mljl^ X^A Ptlbim v. 
tng over an highway, (hewed that the li> Puktr^tttt 1 Id £i 660, 
heity of paffing dver the foil and taking 

424, 
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424 (a), and feveral other cafes which were cited. And tliere 
is a further reafon to be given for 'the determination in 3 Lev, 
37. that the duty there was claimed by the city of London^ 
whofe cuftoms and franchifes are all confirmed by aCt of parlia> 
ment. In tl»e cafe of Wilket v. Kirby 12 W. 3. the 

duty was exprefsly laid to be paid erga reparationem pontu^. 
It is beft therefore to adhere to the old rule, which is founded 
upon the bed reafon, that toll thorough cannot be maintained 
without a particular conf.dcration fhewn. 

It was faid indeed in the prefent cafe that it is not found that 
there was no confideration, but only that there was no confider- 
tion proved: but de non apparentibus et de non exiftentibus 
eadem eft ratio. Befidcs this ncgjitive need not have been 
found (c) at all; for though of late years fuch negatives have 
been fometimes found, no fuch negatives were ever found in 
old fpccinl verdids, except where it W’as neceflary to fhew that 
the perfon or thing did not come within a particular exception ; 
as in the prefent cafe it was proper to find that the defendant 
w'as not a burgefs or freeman; otherwife what was not found 
was always taken not to be proved. However this finding, 
that no confideration was proved, makes the cafe ftill ftronger, 
and excludes any prefumption of a confideration. Bcfidcs the 
prefent cafe is ftronger againft the plaintiffs than any that has 
been before; for it is not cither laid or found that the plaintiffs 
are lords of the manor or owners of the foil or the water; fo 
that for any thing ^hat appears on the record before us, another 
perfou may be lord of the manor and owner of the foil and 
water. So that there is not only no room to imply any con¬ 
fideration for this toll, but the confequence might be, if it ftaould 
be eftablilhed, that the lord of the manor or the owner of the 
foil or water (if not a burgefs or freeman of Nottingham) might 
be obliged to p.iy a toll to mere ftrangers for navigating in his 
own manor, foil, or water, which would be moft unreafonable 
and ahlurd. 

l or thefe reafons we are all clearly of opinion that this pre- 
feriptiou cannot be fupporied. 



T4 jc Mayor 
&c of Not • 
timgham 
agatnjl 

Lambert* 


(fl) Thf fame qucftion h« fincc re- 
ceivnj » liinilar determination on this 


claim. Cihtn v. Sm/r/*, Csrxf. 47. 


[Jb) 2 Lutw, 1519 . 

(r) See Marten v. ’Jenkm^ 3 5/r. 1144; 
and I ff'ilf, 57. • 

Hh It 
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I'he M9>or 
&c of N<^t- 
riKOHAM 

Lambert. 


It is therefore unacceflary to fay any thing on the two other 
objedions. The laft on the ad of parliament may be a quef- 
tion of great confequence and extent, as there are fo many ads 
of parliament drawn in the like manner for miking rivers navi¬ 
gable; and it will be time enough to give our opinions on it 
when it becomes a neceflary queftiem. 

Nor need w'e fay any thing on the Erft objedioui, that an 
adion on the cafe will not lie for a duty, in which the plaintiiTs 
claim an inheritance. I will only fay thus much upon it, that 
though this might have been a doubt formerly, yet fe many of 
thefe adions have been brought, and fo many like adions in 
cafes of the like nature, where it was formerly holden that an 
allize only lay or an adion of debt, that it feems to be now 
too late to infill on this objedion (tf). 

But there is no occalion for entering more minutely into it, 
we being all of opinion that, for the fecond objedioo, judgment 
mull be for the defendant.*' 


(a) A general indebitatus afrumpfit will 
lie for tolls; the Mayor &c of Exr/er v. 
7 rmUu 2 WilJ- 9$ > and Sewardv^Baker •, 
616or for fines due to the 
lord on the admiflion of a copyholder; 
the Duke of Devtnjhire v. Cradecit H, 


27 Get, 2. C. B. \ Evelyn v. Qjlch^er ; 
? Burr. 1747 i Grant y. /f/i!e^ Ihugl. 
722; vaA kybiifiildv. Hunti ib. in note 
727 or for the profits of .".n office; 
Beyterv. DtJfwtrth -, 6 D. Lf E . 681. 


M. 12 G. 2. 
Saturday, 
Nor.25tli. 


Thomas Kettle againfi Thomas Bromsall. 

[T. II & 12 Geo. 2. Rol. 1697.J 


Trover and 
detinue can¬ 
not be joined 
in the lame 
adlion. 

—A declara¬ 
tion in de¬ 
tinue Ihoold 
ilatearequefi 
on the de¬ 
fendant by 
the plaincifT 
to deliver dtc. 
—-Detinue 
will lie for 


pj^ILLES Lord Chief Jullice gave the opinion of the Couit 
as follows; 


** Detinue. The plaintiff declares in the lirll count that 
he was poffeiTed of a handle of a knife with an old Englifb in« 
feription purporting it to be a deed d gift to the monallery of 
Su AlbanSf a ring with an antique Hone with one of the Cafars^ 
heads it in balTo relievo, and of feveral other things of the 
like nature, particularly fpecified in the declaration, and laid to- 


goods loft 

aodfomidti well •• for good* delivered Ac. .. ... 

—If good* be delivered by A. to B. r« heep/^ety, B. ii Hfivereble for tbem to A.» tboogh he be 
robbed of them—Sttbs if they be delivered to B.m hep ea hit tvmgtidt dec. 

gether 
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getber to be of the value of 500 4 as of his own proper goods; 
and that being fo poiTeiTed he cafually loft the fame, and that 
afterwards by finding they came unto the hands and pofleifion 
of the defendant, by reafon whereof an atftioii accrued to the 
plaintiff to demand the fame of the defendant. 

In the fecond count he declares that he delivered to the de¬ 
ant the fame things, fpecifying them again, of the value together 
of 500 /. to be Jafely kept and to be delivered to the plaintiff when 
required; that neverthelcfs the defendant, though often re- 
quelled, has not delivered the fame or any part thereof to the 
plaintiff, but refufed and ftill doth refufe to deliver the fame 
and unjuftly detains them; to the plaintiff’s damage jooo/. 


iZjlL 

Kemt 


The defendant pleads that the plmntiff delivered to him the 
faid goods and chattels to take care of them as bis own proper 
goods, and to fhew them to any perfon or perfons to know the 
value of them; and that the defendant, having the faid goods 
and chattels in his pocket to fhew them to fuch perfons as were 
likely to tell him the value of the fame, the faid goods and chat¬ 
tels were felonioufly taken from him by fome perfon unknown 
to him without his wilful default or privity; and this he is 
ready to verify, therefore he prays judgment whether &c. 

The plaintiff replies that he did not deliver to the defendant 
the faid chattels in the declaration mentioned to take care of 
them as his own proper chattels, or to ftiew them to any perfon 
or perfons to know the value of them, as the defendant by his 
faid plea hath alleged; and concludes to the countr}'. 

The defendant demurs; and for caufes of demurrer ihews 
that the plaintiff doth not by his replication fully anfwer to the 
matter in bar above pleaded, and that the faid replication con¬ 
cludes to iffue when it ought to have concluded with an aver¬ 
ment, and thereby have given the defendant an opportunity to 
rejoin, and to have put the whole matter in iffue in a direct 
affirmative and negative. 

The plaintiff joins in demurrer. 

Serjt. Comyns for the defendant took three objedions (a); 
two to the declaration, and one to the replicaffon. 


(a) Thectie was argued 8th, I demurrer, and by Jghr Serjt. contra. 

1738, by Camytts Serjt. in fuppoit of the 1 
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1738. id. That the writ is for 1000 /. and the goods are laid in the 
Kett^ declaration to be but of the value 500 1 . But there is not the 
colour for this objedion ; for there are two counts, and the 
goods in each are laid to be of the value of 500/. and the 
damage at 1000/. 

2lily, That the firft count is in trover, and the fecond in de¬ 
tinue; and that trover and detinue cannot be joined. That if 
the firft be taken to be in trover, there is no converfion; and if 
in detinue, there is no demand ; and confequently that it cannot 
be good in either. To (hew that trover and detinue cannot be 
joined he cited 8 Co. 87. b. Bntkmere^ cafe ; becaufe they rc- 
Ajuire different pleas {a). 


But wc are all of opinion that this ohjedion will not hold; 
for that both counts are in detinue. Detinue will lie for things 
loft and found as well as for things delivered ; fo it is exprefsly 
laid down in Fitz. N. B. tit. “ Detinue' (E), a book of the 
greateft autho/ity (/>). It was fo alfo held as long ago as the 
27 (r) and 34 Hen. 8. and there are feveral cafes to the fame 
purport in GUJfon and Guljlon^ lit. “ Detimte'^ a book of good 
credit. There are Ukewife feveral precedents of this fort in 
1 to‘ui'nJcna'& Tables, tit. “ Detinue"\ a book of very good au¬ 
thority. And it would be very abfurd if it were otherwife; 
lor if fo, a perfon might be greatly injured, and have no ade¬ 
quate remedy, for in trover only damages can he recovered ; 
but the things loft may be of that fort, as medals, piflures, or 
other pieces of antiquity, (and this feems .to be the prefent 
cafe,) that no damages can be an adequate fatisfadlion, but 
the party may defire to recover the things themfclve}-, which 
can only be done in detinue. 


So that taking it for granted (which I believe is fo) that trover 
and detinue cannot be joined, yet this objeflion will he of no 
weight in the prefent cafe; and this likewife will anfwer the 
other part of the objeSion j for though there be no requeft t r 
converfion laid in the firft count, yet there is a requeft laid in 


A 

{a) the pleas^ but the jurljr- 

rnents zlfOf arc difFcrcnt: in trover only 
d.4niages can be recovered^ bat in detinue 
the th'ng^ themfelvcs, or their value, may 
be recovcied. An^ two c< unts cannot 
be joined in the fame declaration, unicfs 


the fame judgment may be given on both. 
Bruwn V, Dixon^ i Durnf^ (!f £. 276. 
See alfo Gilh. Hift. C. B, 6, 7. 

(b) Fltz. AT, B, 304.—Vid* Co, Lit, 
286. b, accord. 

(0 27 Hen, 8. 13. 


3 


the 
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the laft count, and if one of the counts be good, the general 
demurrer to both will not hold. 

Thirdly, The laft objection is to the replication, which as 
alligned as a caufe of demurrer is fcarcely intelligible ; and we 
-are of opinion alfo that this is of no weight. When a faft is 
pleaded, the plaintiff may certainly deny it and join ilTue upon 
it. He muft indeed join iffue on a material part of the plea; 
and fo he has done here, for he has joined iflue on the only 
part of it that is material. For according to Soutbcotes cafe, 
4 Co. 83, 84., the cafe of Coggs v. Barnard (a), and feveral other 
cafes, if the goods were delivered to be kept fafely, though the 
defendant had been robbed of them, detinue will lie againft 
him; for he muft take his remedy againft the thief or the hun¬ 
dred as he can. But if the goods were delivered to the de¬ 
fendant to take care of them as his own proper goods (^) &c., 
if he be robbed of them, that is a good plea. The only ma¬ 
terial part therefore of this pica is whether the goods in the de¬ 
claration were delivered to the defendant only to take care of 
them as his own &c; and this fadt the plaintiff hath traverfed. 

As therefore we are of opinion that the objedtions would not 
hold cither to the declaration or the replication, judgment was 
given for the plaintiff.” 

(^7) ^ Lih Rijyhu 909; Com, Rtp. 135 ; 

26; in which part of the liodnnc 
jn Sot*tl^cote\Q^^^ was denied to be law. 

{b) Though even in ^uch calc the de¬ 


fendant is anfwerable for damage or lofles 
anfing from hisgrols negligence ^ ATytton 
V. Cockf 2 5 /;. 1099. 
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Morse againfl George James, William 
Symonds, Philip Elly and Christopher Car¬ 
ter [a). 


Kuv. 2bth. 


An ciiiccrof jy|r opiiiion of the Court was thus delivered bv 

ar in cr^r / 

COL ft nu'iv 


juaih I.(r:;ng 
under pro- 


TVilli’Sy Lord Chief Juftice. ** Trefpafs. The plaintiff de- 
onty w' defendants took drove ind led away fix oxen and 

^ 6/^9 but n')C four mares of the plaintiff’s and detained the fame for the fpace 
Procter" of two days, and until the plaintiff paid to the defendants 

— Eriors in 
procefs in in¬ 
ferior courijt 
cannot be 
amended un¬ 
der iUt. 

S Hen. 6. 
c. i2» and 
> 5 - 

—Officers 
junified un¬ 
der a precept 
ihted to 
bear date 
26th Febru¬ 
ary ifluing 
out of a 


19/. 10 j. for the redemption of the faid cattle, damage 40/. 

The defendants, as to aH the trefpafs, except the taking dri¬ 
ving and leading away the fix oxen and four mares and detain- 
iugthcm two days, plead not guilty; and as to this three of 
them George Thilip and Chrifiopbcr plead a fpecial juai/ication ; 
that in and for tiie Foreji of Dean in the county of GlouceJIe. 
there is, and time out of mind hath been, a court of record (;f 
our lord the King and his prcdeceffors Kings and Queens of 
England^ commonly called the Mine Law Court, for the trial and 

determination of all perfonal adions and pleas perfonal ariiln - 

court held ^ 

24th February ; held that the p-ccef:* was void, and the juftification bad. 

—A fticriff, who juitifies under a iciurnablc writ, mull Ihcw it returned, thouijh his bailifi; nttj 

not. 

—Whether it be not neCclTary for the officer of an inferior court, to whom its precepts arc dircdLa 
to ihcw a precept, under which he juftrfies, returned? Qu. ^ * 

—If in fuch cafe he do nor, but rely merely on the precept itfelf, whether it be neccfl’arv for him 
to conclude the plea prout patet per rccoidum ? Qu. ^ 

—But if he do ihew the return as well as the precept, the plea muft fo conclude. 

—When an officer of an infrnor court jullifie» under a precept to tike tne c-ods of A.jJ in 
execution, the precept and return are not merely inducement but of the fub!l«nce of the julliC.^tioii 

—Though an officer is julfified in afting under erroneous procefr, it luull be in a calc wheie the 
court, out of which it ifTued, had jurif.'idtion. 

—Defendant juflifi- d as an officej of an inferior court for trying tcc caufea toot hing mines and miocM 
within a certain diKrifl ; the plea was hoJren bad bccaufe it did not allege that the defendant below 
was a miner “ at the toromtneement of the fuit below" but only « wt en the execution iflued ” 

—If the plaintiff in an adlicn in an inferior court, or a mere Ifranger, juftify under procels, he mult 
fet forth the proceedings at length, oiherwilc the pica is bad not only as it refpefls him but the officer, 
of the court alfo who join with him in the plea. 

—Whether a perfon, who adls at the requeftof the officers and in their aid, in executing civil oto. 
cefs of an inferior court, be luch a Ibanger ? Qu. * * 

—Plea of juflification under the procefs of an inferior court holdcn “at the fort ft of D." which 
contains many thoafand acres, without ftating in what particular part of the fpreft, good j feinb. 


(<t) 7 Mod, 245, 0(3. ed. S. C.—This 
is faid, in the Frothonotary’s Doequet 
Roll, to be entered Htl. 11 Geo. z. Roll 
318, and 319 i but on fcarching itapiiears 


that the Roll was never carried in. 7 'he 
tranlcript of the record is however in Tr, 
13 & 14 Geo, z. RjoI. 34. B. R, 


accruing 
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accruing and happening within the laid foreft and jurifdi£);ioa of 
the lame court and touching the mines and mineis thereof there 
held and to be held in the faid foreft on Tuefday in every fort¬ 
night. That the court is and time out of mind hath been held 
before the conftable of the caftle of St, Brlavell\ in the faid 
county or bis deputy or deputies; and that before the time 
when &c. at a court of record of our faid lord the King held 
at the faid For^ of Dean in the county aforefaid within the 
jurifdiiStion of the faid court according to the cullom of the faid 
court time out of mind ufed and approved on Tuefday the 
of Februray 1735, before Thomas Pyrke Efquire deputy to Earl 
Berkeley conftable of the faid caftle and then fteward of the faid 
court, there ifliied out of the faid court a certain precept under 
the feal of the faid court beating datS %Stb of February in the 
fame year, directed to the deputy gavcller of the mines of his 
Majefty’s faid Forejl of Dean and alfo to the faid Pbilij* (he the 
faid George then and there and until the return of the ftid pro- 
/ eff being deputy gavcller of the faid mines and an officer of the 
l..id court for that purpofe, and the faid Philip being alfo then 
and there and until the return of the laid procefs an officer ol 
the faid court for this purpofe,) by whiJi precept the faid George 
and Philip were commanded to levy of the goods of the plaintiff 
then one of the faid miners, if the goods Ihould be found within 
the liberties of the faid mines and jurifdidion of the faid court, 
the fum of 25 /. for a debt which the faid WiUiam Symonds then 
one of the faid miners recovered againft him by judgment of 
the fame court in h plea of debt, being for a caufc of adfion 
arifing within the jurifdidtion of the fame coiut, and tliat they 
Ihould have the faid 25 /. at the then next court to fati&fy the faid 
debt; which faid precejrt before the return, namely, on the 
2d March 1735, was by the faid William Symonds delivered to 
the faid George and Philip to be by them executed in due form 
of law j by virtue of which precept the faid George and Philip 
as officers of the faid court, and the faid Chrijlopher as their fer- 
vantf and at their reqn^ and in their aid and ajfiflancey afterwards 
and before the return thereof, viz. on the faid 2d of March 1735 
at Torkly within the jurifdiflion of the faid court took drove 
and led away the faid lix oxen and four mares there in execu¬ 
tion for the debt aforefaid, and detained them for two days and 
until they had levied the faid 25 4 fo recovered; as it was 

lawful 


133 

1738- 

Morse 

againft 

James, 
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* 73 ^* lawful &c. and the laid George and Philip at the return of the 
laid precept viz. at a court held before the faid Thomas Pyrie 
jTmes. Tucfday 9th March 1735 returned the faid precept in all 
things duly ferved and executed ; which is the fame taking &c; 
and this they are ready to verify j wherefore they pray judg¬ 
ment if &c. 

The defendant Symonds likewife pleads a fpecial jullification 
under the fame procefs, and fels forth the plaint and all the 
proceedings particularly, only he does not fet forth the return of 
the precept, and concludes as the others. 

The plaintiff imparls, and before the day given, namely, the 
17th of December 1736, the defendant William Symonds died, 
which is fuggefted on the record and admitted by the plaintiff; 
fo the proceedings againll him are ordered to flay, and his plea 
is quite out of the cafe. 

After fcvcral other imparlances the plaintiff demurs to the plea 
of the three other defendants, and for caufes of demurrer fliews 
that the faid plea is repugnant and inconfiflent in alleging that 
the precept therein fet forth iffued out of the court therein 
mentioned on a different day from that dn which it bears date; 
and for that the faid George Philip and Cbrijlopber have not fpt 
forth or alleged in their faid jdca that the precept mentioned to 
iffue out of the faid court or the return thereof was or is re¬ 
corded in the faid court, or that it appears by any record of 
the faid court that fuch precept did iffue thereout or that fuch 
return was made thereto, and for that the faid defendants have 
not by their faid plea referred to the record* of the precept and 
return, or verified the faid plea by fuch record, and that the 
faid plea is uncertain &c. The faid three defendants join in 
demurrer. 

And upon the arguing {a) of this demurrer there were feveral 
objeftious taken to this plea by the plaintiff. 

i(l, That the precept is alleged to bear tefl^ on the 26th of 
February and to be iffuing out of a court held the 24th, and no 
court could be holden on the aGth; that it was therefore a void 

(a) 7 'his cafe was twice argued; the time by King’s Serjt. for the former 
firtt time in Eajier term 1738 by Parkir and Wright Serjt. for the latter on a prior 
King's Serjt. for the plaintiff, and Draper day in this term. 

Serjt. for the defendants, and the fecond 


precept 
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precept, and confequeotly even the officera of the court could 1738* 
«ot juftify under it. MoMt"* 

2dly» That they ought to have concluded their plea prout 
pattt per recordum. That this is necelTary as to the precept 
itfelf; but if not, certainly fo as to the return. 

3dly, That it does not appear that this precept ifliied in a 
caufe wherein the court had a jurirdid 3 :ion. 

4tbly, That Cbrifiopber Carter being a ftranger, and not an 
officer of the court, ought to have fet forth the proceedings at 
large; and that if the plea* is bad as to him, the other two de¬ 
fendants having joined in the plea along with him their plea 
like wife muft be bad. 

5thly, That it ought to have been (hewn at what place in 
particular the court was held; and thdt faying it was held in the 
foreft, which contains at leaft 30,000 acres, is ncA fufficient. 


As to the firft objedlion; it depends entirely on this, whether 
the precept were void or only voidable ; if voidable, the officers 
might juftfy under it; if void, they could not. It was cer¬ 
tainly void, if it be not amendable. The queftion therefore is. 
Whether amendable or not ? If it be amendable, it muft be fu 
by the ftat. 8 H. 6. c. 12. and 15, And for this purpofe the 
counfel for the defendants cited feveral cafes: but the words of 
thefe ftatutes plainly do not extend to inferior courts. For they 
only fay tbe King*s Judges^ and the King*s Jufiicesy may amend; 
which words have always been conftrued not to include the 
Judges of thefe inferior courts. The cafes cited out of Cra, 
Jac, (a), Cro. Car. Sir T. Jones (f), and feveral other books, 
are all of amendments by the courts of WefiminPier-Hall^ and 
there was no cafe cited, nor can 1 ftnd any, of fuch amendments 
made by inferior courts.(i/). We are therefore of opinion that 
this is a fatal objedtion. . 


(fl) ViJ. Dolphin V. Clirl, Cre.^ac- 
64; and Comynv. Kyneto^ ib. 162. 

(i) Vid. Ayfe/worth v. Cha/hvellf Cro. 
Car. 38. 

(f) Vid. Smith V. Hittwerd^ Sir T, 
yon. 41. 

(d) I'hcrc feems to be fume confufion 
in the books refpeding the operation of 
thefe two ftatutes and the other ftatutes 


6f amendment and jeofails.—There is 
evidently a d;ftinAion in the penning 
of the different ftatutes on this fub- 
fome fpeaking of the fuperior 
courts, otbi^rs extending to inferior courts 
of record. The ftatutes 8 Hen. 6 . c. 12. 
and c. 15, fpeak of “ The King’s Judges”, 
“ The King’s Juftices”, and “ The faid 
Courts (i) of the King”. The ftat. 


(1) Which mean she fupeiior court* at Wtftmnfitr, 
ttjlet 340. 

Kk 


Djor 336, « ; Moor 599; and 


16 & 17 
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As to the fecond objection, that the defendants do not con¬ 
clude their plea prout patet per reoordutn. Gonfidering that 
this is particularly ai&gned as one of the caufes of demurrer, 
we think this is a good objedion, though it might be otherwife 
upon a general demurrer [a) as being only matter of form. We 
give no opinion whether it was necelTary for the ofiicers in this 
cafe to fliew that the precept was returned (/i), nor whether or 
no if they had not fet forth the return but had relied only on the 
precept it would have been neceffary for them to have concluded 
prout patet per recordum (r). But we are all of opinion that, 
•they having taken upon them to fet forth that the precept was 
returned, they ought to have concluded prout patet dec. 

In none of the cafes or entries {d) that were cited to (hew that 
the pleas did not conclude in this manner was there any return 
alleged, and therefore thofe cafes and entries do not come up to 
the prefent cafe. It is certain that if a flieriff juftify under a 
returnable writ, he ought to fliew that the writ was returned, 


i5 & 17 Car. 3. (. 8 is exprefsly con- 
lined to adtions the courts of record 
at Wejiminjier^ the county palatine of 
Chefter or Durham, and the great feffions 
in IVoles.** And byftat. 5 Geo. 1 . c. , 
where a vcrdiil has been given in any ac- 
tion “ in any of his courts of 

record” certain defers may be amended 
after a writ of error brought. Where-iS 
the language ufed in the ftat. 32 Hen. 8. 
c. 30., 18 c. 14 ; 21 Jac. I. €. 13., 
and 4 & 5 An. c, 16. is in any court of 
record.” But notwithftandmg this appa¬ 
rent diftinfiion in thefe different (latutes, 
it is obfervablc that Lord Ch. U. Gilbert 
(Hiji.C. H. ii2,&c.) claffes them chro¬ 
nologically,, and fays that thofe made prior 
to the iiyac^ i. 13. are confined to 
the courts above, and that that ftatute and 
all the fubfequent ones extend to all courts 
of record,—Wish regard to the principal 
cafe, this determination feems perfedlly 
corredf, that the Mine Law Court could 
not amend under the fiat. 8 /?. 6.: but 
the language ufed by the Court that 
the words of thefe ftatutes do not extend 
to inferior courts” fliould (it is prefumed) 
be underftood with this qualification, that 
ihi inferior court itjelf could not amend. 
For if a writ of error be brought in B* JZ. 


from an iiiTcrior court for an error amend¬ 
able by the ftat, 8 Hen. 6. there feems 
to be no reafon why the Jt4perior court 
fliould not amend that error; the words 
of the fiat. ^ H. 6 r. iz arc not in 
any ailion heu^ht in any of the fuperior 
courts/* but ‘‘ for error afligned tn any 
ricordi &c no judgment (hall be reverfed 
&c, but the King's Judgeskt may amend 
&c,”—See alio as to the error m this c ifc. 
Shcriy v. Right, 7 Alod 50. where Lord 
Holt (aid* “ If a writ be tefied out of 
term, yet he (the flicrifF) may lately 
execute it, but the plaintiff that lues ic 
out cannot talce advantage of fuch writ/* 
Sa/i, 700, S. C. 

(a) Vid. 4 & 5 An. c. 16. 

[b) This being a m\i of execution, it 
feems that it was not neccfl'iry to (hew it 
returned- Sec Mountney v. Andrews, 
Cro. Eliz. 237; Hoe'o. cafe, j Co. 90 ; and 
Rowland v. J^eale, Cowp. 20 ; though 
ihcie is a contrary didlum in Freeman v. 
Blewett in Salk*^\o,, which is not indeed 
mentioned in the report of the lame calc 
in Lord Re^m. 634. 

(r) Semb. not; Mii^Jlanfon v. Butler^ 
j Lev* tit* 

{d) Vid. Lev* Entr* 176,7; 197; 182; 
206; and Thompf* Entn^iz; 333- 381, 

but 
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but his ba;li£F or officer need not: and fo it is exprefsly laid 1738. 
down in the cafe of Briton v. Golcy SaU^ 408,9. But whether 
or no thefe officers muft be coniidered on the foot of the Iherifl^ 
as being the immediate officers to whom the Court direds the 
piikpt (a), (as was infixed on by my Brother we need not 
determine at prefent, becaufe the defendants have adually taken 
upon them to fet forth the return in this cafe. 


It was faid that the precept and return in this cafe are only an 
inducement to the juftification; and where a matter of record is 
infilled on only by way of inducement, the plaintilFor defendant 
who inlills upon it need not conclude prout patet per recordum. 
And feveral cafes were cited to this purpofe, particularly the cafe 
of Waites v. Briggs reported in 2 Salk. 565. and 5 Mod. 8 (k). 
\Vc admit the rule, but we think that in the prefent cafe there is 
no colour to fay that the precept and return are only matter 
of inducement; they are the very fubftance of the plea, and 
the only matter that is infilled on by the defendants for their 
j unification. In the .cafe of Waites v. Briggs, which was an 
adion of debt on an efcape, the judgment and execution might 
with fome propriety be faid to be only inducement, the efcape 
being the gill of the adion : but it is impolfible to think that my 
Lord Ch. Jull. Holt Ihould fay what he is reported to have faid 
obiter in that cafe; In an adion of debt on a judgment the 
jttdgment is only inducement, and therefore the plaintiff need not 
conclude prout patat per recordum. If the judgment indeed be 
only matter of inducement in an adion of debt on the judgment, 
then the precept in this cafe may be only inducement; nay it will 
be impolTible that a record can be infilled on in any cafe what- 
foever but it muft be by way of inducement. But this muft be 
the miftakc of the reporter (c), for Lord Holt could not fiy fo 
abfurd a thing. 


t'/) If this had been only a writ on 
nnelne procefs, it feems that thefe officers 
lhauld have (hewn that it was returned, 
Kirkt V. if t&r.} a Rot Abr. 

^63. /(/. 18-} ‘and Freeman v. Blewett, 
1 Ld. Raym. 634} in the former of which 
this reafon is given, ** Que il tnefmc eft 


Tofficcr qu^ d'liiTjit ceo retarner, et eft 
come vifcount Jeins cell jurildiiti) 1.” 

(b) I Ld. Raym. 33. S. C. 

(c) And this is not mentioned in the 
report of the caie in SalkeU or Lord 
Raymond. 


As 
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1738. As to the third objedion; We are of opinion alfo that it ia a 
good ohjcdion; for though an oflScer need not fet the pro- 

ceedings at length, and though he may juflafy under an erroneous 
‘ * procefb, yet he cannot uulefs it appear that it was a caufe in 
which the Court had a jurirdidion. As for example, U%as 
always been holden that a conftable may juftify under a juftice^g 
warrant in a matter wherein the juftice had a jurifdiaion {a), 
though the warrant be never fo faulty: but that if a juftice of 
peace make a warrailt to a conftable to arreft a man in an adion 
of debt, fuch warrant will not juftify the conftable, becaufe he 
was not obliged to obey it, and muft take notice at his peril that 
it was in a matter concerning which the juftice had no jurif- 
didion [b). 


I'he jurifdidion of the Court out of which the precept iifued, 
under which the defendants juftified, is fet forth in the plea to 
be only for the trial of all oEtiont perfonal touching the mines and 
miners of the /aidforefl. Now it is not fet forth in the plea that 
the fuit any ways related to the mines, nor is it faid that the 
defendant was a miner at the time of the. aSion commenced^ but 
only faid that he vras a miner at the time when the precept ifliied, 
which he might be though he were not a miner at the com¬ 
mencement of the fuit: but unlefs he was fo then, the Court 
had no jurifdidion of the plaint; and nothing is to be prefumed 
in favor of an inferior limited jurifdidion but what is par¬ 
ticularly fet forth. 


As to the fourth objedion; We, being clear as to the three 
Hrft, need not give any opinion upon it. That the plaintiff or 
a mere ftranger muft fet forth the proceedings at length, if he 
will juftify under them, and that if he do not the plea 
of the oHicers who join with him is alfo bad, was thorough¬ 
ly eftabliflicd in the cafe of Moravia v. SUper (r), and the 
authorities which were there cited. But the only doubt here 
is, whether Cbrijlopber is to be confidered as a mere ftranger, it 
being faid that the faid Cbrijlopber aded as fervant to the other 
two and at their requeft and in their aid and afliftance. 


(«} Vid. WM V. BatchthuTt 1 f'ientn J loos; and s StffI Qd- No. leo. 
zyj. (^1 Sup. i<i Gstn a. p. JO. 

(() Vid. ShtrgcU v. Htttmeyt * Str, 


3 


It 
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It is faid in the cafe of Briton v< Cole before cited that the 
Court feemed to hold ** that if one come in the aid of the officer 
and at his requeft he may juftify as the officer himfelf may do.*’ 
But if this be underfiood generally, I doubt whether this be 
law; for a diftindion (I think) ought to be made between an 
officer who executes a civil procefs and a peace officer who may 
command any one to affifl him. But however, as there is no 
occafion, we give no opinion at prefent on this point. 

Nor need we give any opinion on the fifth objedion, that it 
is not particularly alleged where the court was holden &c: but 
we are rather inclined to be of opinion that it is well enough as 
it is, and that there was no occafion to fet forth the particular 
place in the foreft where the court wa? holden. 

But, by reafon of the three firft objediotis, we are all of 
opinion that judgment ought to be for •the plaintiff.” 


139 

MoRse 

tigmnft 

James. 


Li tiTiA lloDGSKiN, Thomas Hodgskin, and Rich- 
ARD Pick WORTH, againft John Qs BfiNBOROUGH. Nov. i6(h. 


“ ^OVENANT. The plaintiffs fet forth an indenture be¬ 
tween the plaintiffs and one Prifdlla Brown deceafed and 
the defendant, dated the ift of May 1721, whereby the plaintiffs 
and the faid PrifetUa demifed to the defendant fcveral barns out- 
houfes llables and other buildings, and amongft the refl a kiln, 
and fe^ral parcels of land with their appurtenances, to hold 
From the 25th of March then laft paft for the term of fifteen 
years under the rent of 13/. a-year payable at Michaelmas and 
Latly-day; and the defendant covenanted to keep all and fingu- 
lar the premifes in good repair and to leave them fo at the end 
or fooner determination of the term. 

The plaintiffs then fet forth that the defendant entered by 
virtue of the faid indenture and was poffeflcd of the premifes, 
and that whilft he was fo poffeffed and during the continuance 
of the faid demife, v/as., on the I ft oi February 1735 he per¬ 
mitted and fuffered the cowhoufc and barn to be cut of repair 
and feveral other parts of the buildings and the kiln in particu- 

L1 lar, 


Ifp to cove¬ 
nant for ADt 
repatring 
certain pre- 
mifci de- 
mifed, the 
defendant 
plead that 
the plaintiA 
before the 
caufe of ac¬ 
tion accrued 
enteted and 
pulUd dvwn 
the premtjes 
and expelled 
him, the 
plaintifr may 
reply that 
de did net 
expel Sec oid- 
do et forml 
&r 

—But to an 
adion of co^ 
venant tor 
not rrpairing 
fcveral pre- 
miffs the de¬ 
fendant can# 
nor plead an 
expuliinn by 
the plaintiff 
from part* 
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3 ar, (particularly specifying the buildings and the repairs that 
were wanting,) and that he permitted and fuifered all the laid 
buildings before fpecified to remain* and continue lb out of 
repair to the end and expiration of the fatd term, and lefl: the 
fame fo out of repair; contrary to his covenant &c. 

I'hc defendant pleaded to the whole declaration that before the 
fuffering any of the faid premifes to be lb out of repair as in the 
declaration mentioned and before the faid ift oiFebruary 1735, 
%H%. on the I ft of May 1730 the plaintiff Letitia entered into 
(lie faid kiln parcel of the faid premifes fo demifed and a great 
part thereof, to wit, one half part thereof pulled down and him 
the faid defendant from the faid kiln and from the ufe occupa¬ 
tion and poffcinon thereof expelled and amoved and the laid 
rlefendant fo expelled and^ amoved from thence to the end and 
expiration of the faid term held out dec; and this he is ready 

verify dec. 


The plaintiffs replied that the faid jMUta did not expel 
amove and hold out the faid defendant from the faid kiln and 
from the ufe occupation and poffellion thereof in manner ahd 
form as the faid defendant bath above alleged; concluding to 
the country. 


The defendant demurred, and Ihewed for caufe of demurrer 
that the plaintiffs by their replication put m iffue matters not 
iffuable or triable by a jury, and that the replication was in¬ 


fuff cient dec (<7). 


Xa) The cafe was argued by B^oi/e 
Serjt. for the defendant, and DrapnScr‘}t> 
for the plaintiffs. The former contended 
that the entry and pulling down were the 
material parts of the plea, and (hould 
therefore have been traverfed; and chat the 
matter denied, the expalfion, was only a 
conclufion of law from the entry &c. 
And he cited i RoL Ahr. 940 n. pi 4.; 
Cherburne v. Rye^ Cro. Eli%. 341; Cibell 
V. Hill^ I Leon* no; fi Rep. 10.; Alien 
V. Reeve^ cited in Hardr. 70.; Rqfi. 
175, b*\ Robin/. Entr. 235.; BrownU 
Entr. 260. pi 115.; and Carith v. Read^ 


Judgment (^) for the plaintiffs”. 

404. For the plaintiff were cited 
Reynolds V. BuekUj Hob. 326; Ropery, 
Lbyd^ Sir 7 ". Jon. 148; and Barker v. 
Fletwelt^ Godb. 70. 

{b) l'‘he rcafons given by the Court do 
not api^ear in I-rord Ch. J. lVilles\ note 
book; the following note is taken from 
Mr. Juft. /Vr/^ttAbook — 

JFtllts^ Ld. Ch. Juft.—This Is an 
aAion of covenant on a deed, in which the 
defendant covenants to keep certain pre- 
mifes, of which the kiln is one, in rei^air; 
the breach is for not repairing a great 
many parts as well as the kiln. I'he de¬ 
fendant 
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iendant pleads one plea to the whole. 
viz>y that the plaintifl^ entered into the 
Jciln and expelled the defendant from the 
ule and occupation thereof. The plain> 
tilFs reply that the defendant did not expel 
him in manner and form. Now this is 
certainly a matter traverlkble: if every 
entry and pulling down be an expulfion, 
the expulfion is traverfable; modo &- 
forma put the whole in ilTue. A man is 
only obliged to traverfr a material part of 


the plea; the expulfion here is the only 
fad material; neither the entry or pulling 
down is an expulfion (i). If it had been 
for not repairing the kiln only, it might 
have been an excufe: ^t as it is pleaded, 
the plea is no anfwer to the declaration; 
and the replication is good. 

The other Judges were alfo of the fjmc 
opinion.*’ 


HooOdKm 

againft 

Qubeh- 

BOROOCK. 


(1) In Tayhrv. 3 Durtf, bf zgZt (the jodgment in \vhich cafe was 
affirmed in the Exchequer-Chamber on error, 1 //. Bi. Rff, 555O it was holden that 
in trrfpafs for breakinf and entering the plaintiff's houfe and expelling him therefrom 
the breaking and enterinrg are the gift of the adiion, and theexpuliion only matter of 
aggravation ; that therefore a juAtftcation as to the breaking and entering covered the 
whole declaration ; and that, if the plaintiff meant to infill on the expulfion niakirg 
the defendant a trefpaffer ab initio, he fliould infift on that by a reiplicarion or a new 
aiGgnment- 


William Eaton againjl Robert Southby. 

[T. lo&jiGeo. 2. Rol. 2501, 2.] 


Hil« 12 0 . 2 . 

Sacarday, 
Feb. loih. 


TP HE ojunion of the Court was thus given by 

miles L(l. Ch. Juft. ** Replevin for feventy cocks or fhocks 
of wheat taken 31ft July 1736. 


Pleading that 

A. having 
hun lawfully 
polfefted frc. 
ai tenant 

at will to 

B. , is a fuf- 


• heient aver- 

The defendant .ivows taking them becaufe the locus in mem that a. 
quo contains ten acres of land, and that before the taking, to wi*i &"*"* ** 
wit, 20X\i Jpril 1736 the defendant was feifed of a mefluage 


and one hundred and one acres of land, of which the faid ten •>•'1 

^ ^ been cut was 

acres were parcel, in fee; and that being fo feifed before the left on the 
time when &c, to wit, the fame day and year he demifed the ft w« fitln* 

a courfe of 

hufbandry tO be carried is fufBcient, without faying how long if remained there; the realonablcnefa 
of the time being a (|oeftion of fa^ for the jury, and not a queftion of law for the Court. 

—Goods are boui.<l by the delivery of the fieri facias to the (herifF; and therefore he may execute 
the writ notwiihftanding the death of the party afterwards a^d before the return of it. 

—If the eftate of a tenant at will be determined either by his death or by the ad of the landlord, 
he or hU executors may reap the corn Town by him, 

— And therefore the corn fown by a ten an at will (x%ho died before harveft) and porchafed by 
another perlon cannot be diftrained by the landlord for /ent due to him from a fubfequent tenant. 

—Whether goods taken in execution can be diftrained for rent ? Qu. 

Whether an adion be real or perfonal depends on the thing to be recovered bv it, and nor on the 
nature of the defence; and therefore a replevin is a perfonal adion, though che title to land be 
biought in qoeftion. 

—7 Msu/. 251, 8vo. edit. S. C. 



tj* HILARY TERM, 12 Geo. 11 . C. P. 

1758,9, faid tenements to Thomas Dunflfy to hold from thence for one 
y®**" ^ a-year payable quarterly, the firft pay- 

«ouT*H^ ment to be made on the 2 ift of Jufy next; that by virtue of the 
faid demife tile faid T. Duft/bj entered and was polTefled ; and 
becaufe 31 /. 5J. of the faid rent for one quarter due on the faid 
2ift of July was in arrear he diftrained the faid 70 cocks or 
(hocks, being on the premifes, for the faid rent. 

The plaintiff pleads in bar to the avowry that before the time 
when &o, to wit, H. 9 Geo. 2. one Henry Laficr recovered a 
judgment in B. C, againft one G. Sanders for a debt of 200/. 
and 50 s. damages ; and that afterwards, to wit, on the 12th of 
February ^Geo. 2. a fieri^ facias ilfued out of the faid court di- 
redlcd to the flieriff of Oxfordjhire to levy the faid debt and da¬ 
mages on the goods of the faid G. Sanders^ which writ was rc- 
lurnahlc craflino Ajccnfionis. And the plaintiff further pleads 
that afterwards, to wit, aad March then following the faid wnit 
was delivered to the fheriff of Oxfordjhire to be executed, and 
afterwards the faid G. Sanders died ; and afterwards and before 
the faid time when &c, viz, 15th of April then following feven 
acres of the pretnifes having been /own with wheat by the faid 
G. Sanders in his lifetime and the faid G. Sanders at the time 
of the faid fowing having been lawfully [mffeffed of the 
faid place &c as tenant at will to the laid Robert (the de¬ 
fendant) and alfo at the time of his death, the faid iheriif be¬ 
fore the taking &c. to wit on the 15th of April then next 
feifed and took in execution by virtue of the faid writ the 
faid wheat fo growing, and afterwards and before the time lAc. 
viz. 23d of April fold the faid wheat to the plaintilF in further 
execution of the faid writ, whereof the defendant then and be¬ 
fore the time when &c had notice; and that the plaintiff being 
fo pofTeffed and entitled did fudfer the faid wheat to grow on the 
place where &c until it was ripe and fit to be cut; and afterwards 
and before the time when &c, viz. 29th oijuly next the plaintiff 
entered into the premifes in order to cut the wheat being then 
ripe and fit to be cut, and did cut the fame, and made it into 
cocks or (hocks, whereof the faid feventy cocks were parcel; 
and the faid cocks or (hocks being fo cut, the plaintiff fuffered 
the fame to lie on the faid feven acres until the fame in a courfe of 
hufbandry was fit to be carried away; and the faid wheat being 

fo 
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fo cut and lying on tfie premifes until it was fit to be carried 
away according to the courfe of husbandry, the defendant of his 
own wrong took and diftrained the fame under pretence of a 
diftrefs; the faid wheat at the time of fuch dtftrefs not being fit 
to be carried away according to the courfe of hufbapciry. And 
the plaintiff further faith, (hat at the time of the £iid diftrefs 
there were other goods on the premifes fufficient to anfwer the 
value of the faid rent; and avers the identity of the wheat, 
and prays judgment. 

To this plea the defendant demurs*generally; and the plain* 
tiff joins in demurrer. 

And fevcral objedioBS (45) were, taken by the defendant to 
this plea. • 

\J 1 ^ That it is not fufiicicntly fet forth that G. Sanders was 
tenant at will to the defendant. 

Q.dly^ That it ought to have been particularly fhewn how 
long the wheat remained on the land after the cutting, that the 
Court might judge whether it were a reafbnable time or not. 

That, G, Sanders dying before the goods were taken by 
virtue of the fieri facias, the execution was not well executed, 
for that it could not be executed after the death of the party. 

That though the corn had been legally taken in exe* 
cution, yet that it being fuffered to remain on the land was 
liable to be diftrained for rent. 

I 

As to the firft objedion ; we are of opinion that it is Suffi¬ 
ciently fet forth in the plea that G. Sanders was tenant at will at 
the time of fowlng the corn and alfo at the time of his death. 
If this indeed were otherwife, it would be an objedion in fub- 
ftance and not form only, and confequently might be well taken 
advantage of on a general demurrer. For the whole merits of 
tlie plea depend on d. Sanders'% being tenant at will &c ; if he 
were not fo, the whole plea is at an end. But pleas muff be 
couffrued according to a common intent; and a man muff drain 

(a) This cjfe was twice argued; the the 29th of 173S by King's 

Srft time on the ift of May 173S by Serjt. for the former and Eyrt King's 
Belfield Seryt. for the defendant, and Seijt. for the latter. 
fyrijfht Serjt. for the plaimifF} and on 

M m 
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indeed to fay that this plea does not plainly intend that G, 
dets was tenant at will. The word m tenant at will affords no 
objedion; it being the conftant method of pleading that a man 
was feifed in his dennefne as of fee. The other words “ having 
been” we think likewife well enough. The word “ being (a)” 
would have been the more common exprefflon: but as this part 
of the plea relates to the time pad, we are of opinion that 
the words “ having been” are more proper than the word 
“ being.” 

As to the didindion between rciil and perfonal adions, and 
that a replevin is to be confidered either as a real or perfonal 
adion according as the defendant (hall happen to avow, as is 
laid down in Finch's LaWy p« 316. (^), and in fome other books, 
we think that it is a didindion that will appear on examination 
to be without foundation. For an adion is cirher real or per¬ 
fonal according as the thing to be recovered by that adion is 
either real or perfonal; and as nothing that is real can be re¬ 
covered by this adion, be the recovery v'hat it will, it cannot 
be confidered as a real adion. If the nature of the defence 
would make a difference, adions of treljiafs wherein the title of 
land is brought in quedion by the plea, and adions of debt for 
rent wherein the title of the land may come in quedion, nay 
even adions of debt on a bond againd an heir where riens per 
difeent is pleaded, mud be confidered as real adions; which yet 
would be mod abfurd. 


As to the fecond objedion, that it ought to have been parti¬ 
cularly fet forth how long the corn lay on the land after 
it was cut, that the Court might judge Whether it were a reafon- 
able time or not; wc think alfo that this objedion will not hold* 
For though it is faid in Co. Ldl. 56. b. that in fome cafes the 
Court mud judge whether a thing be reafonable or not, as in 


[a) ** Being” has been bolden to be an 
averment even in criminal proceedings; 
R. V. Moary s Mod. laS; R. v. Boyally 
zBurr. 8325 and R. v. Bootity z Burr. 
864. See Mead v. Robitifony M. 17 G. z'. 
fojl. 

[b) It is obfervable of the two autbo. 
rities, referred to by Finch in fupport of 
his opinion, that ** a replevin for goodsdif* 


trained which according to the nature of 
the plea miniftered by the parties groweth 
to be either a real or perfonal plea,” that 
tne firft F. B. <55. to 160. is entirely 
filenton the fubjed, and the other 4 //. 6. 
30. is only an argument df counfel; Cot» 
tf/m»re who ufed it not being appointed a 
Judge until 1430., which was five years 
after the 4 Hen. 6. 

cafe 
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cafe of a reafonable fine, a reafonable notice, and the like, it is 1738,9. 
abfurd to fay that in the prefent cafe the Court (a) muft judge 'katoh 
of the reafonablenefs; for if fo, it ought to have been fet forth „ 

, , , , , , SOLTHBY. 

in the pica not only how long the corn lay on the ground, but 
likewife what fort of weather there was during that time, and 
many other incidents, which would be ridiculous to be infcrted 
in a plea. We are of opinion therefore that this matter is fuf- 
ficiently averred, and that the defendant might have traverfed it 
if he had pleafed; and then it would have come before a jury, 
who upon hearing the evidence would have been the proper 
judges of it. 


Thirdly; As to what was faid that, the party’s dying before 
the adual execution of the fieri facias 1>y the fheriff, the IherifF 
could not take the corn after the death of G. Sanders^ we are of 
opinion that the law is otherwife. As to what was faid in an- 
fwer by my Brother Eyre that it has been holden generally that 
if the party die after the telli and before the return of the writ, 
the writ notwithftariding may be executed, we give no opinion ; 
for if C. Sanders had died before the writ had come to the hands 
of the Iheriff it might have admitted of fome doubt. But 
we think that there is no doubt here, it being exprefsly alleged 
that the fieri facias was delivered to the fiierilT before the death 


(tf) In Metcalfe v, Hall^ and Jppleton 
V. Sweetapplc^ 7). 22 G. 3. and M. and 
H. 23 G. 3. B, R. where the queflion 
was what w.is a reafonable time within 
which a banker’s check fhould be prefented 
for payment in London^ fome of the Judges 
faid that what was a reafonable time 
wis a queftion of lawand they wifhed 
the jury to confider a check prefented 
within a reafonable time, if prefented on 
the day next after that on which it was 
given: after four trials however the ver¬ 
dict of the jury prevailed, by which it was 
decided that the plaintiffs had made the 
check their own, by not prefeming it on 
the day when it was given, the bankers 
Hopping payment the next day. 

But in a fubfequent cafe, Tindal v. 
Brawny i D-isf E. 168. Lord Mansfield 
faid Wiiat is reofanahU notice (by the 
holder of a bill of exchange to the drawer 
or indorfer that it is diOionoured by the 


acceptor) is partly a queftion of faiH and 
partly a queftion of law.” So in Bcllv. 
IVardelly E* 1740, 5 . C, prj}^ where a 
cuftom was pleaded that the inhabitants 
of a town might walk or ride over certain 
clofes of arable land at all feafonable times 
of the year, it was ruled that what wjs 
afeafonahb Umc was paitly a queftion of 
faiftand partly of law, 

{b) It appears from the cafe of Bragner 
V, Langmeady 7 Durr\f. £. 20. and ttie 
cafes there rtferred to, that the fheriff 
might have proceeded to execute the writ 
notwithftanding the death of the party, 
before it came to the fheriff *s hands; for 
the goods of a defendant were at ^mmon 
law bound from the tcftc of the writ, and 
the ftatute of frauds, 29 C^r. 2. c. 3. 
/. 16., which enaifts that they fhall only be 
bound from the delivery of the writ to the 
fheriff, only relates to purchafers, and not 
to the defendant himfeif. 


of 
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1738,9. of G, Sanders; aod confequently by the ftat. 2 gCar» 2 , c. 3. 

ElroT* 7* bound the property of the goods from that time, and 

JouTMBir tiiereforc the IherifF might fell them afterwards whenerer he 
pleafcd. The cafe (tf) which was cited of a warrant to levy a 
poor’s rate is in no wife like this; for the warrant is no lien on 
the goods of the party until it is adlually executed. 

fourthly; But the principal objection was whether the goods 
being taken in execution could afterwards be diftrained; and 
if the goods had been the goods of the new tenant 7 *. Dun/by 
and had been taken by virtue of an execution againft him 
(which would have brought this point in queilion) it might have 
required very good conlideration, it being a point of great con- 
fequcncc. That goods taken in execution, or even goods dif- 
trained damage feafant, are-in the cuftody and under the pro- 
tedion of the law and therefore cannot be diftrained for rent, is 
cxprcfsly holden in Co. Lit. 47. <7., and feveral other books (^). 
And we are inclined to be of this opinion. But if it were ne- 
ceflary for us to give any pofitive refolution on this point, it 
would be very proper to confidcr whether the ftatutc i IV. Sff M. 
c. 5., and the flat. ^ An. c. 14., have made any alteration in 
this refpeCt. But we think wc have no occafioti to enter any 
further into this matter, becaufe we are all clearly of opinion 
that if there had been no execution in the prefent cafe yet the 
corn could not be dillrained. 

The law is that, if the eftate of a tenant at will be detcr^ 
mined either by his death or the ad of his landlord, he in the one 
cafe and his executors or admiiiiftrators in the other ihall reap 
what he has Town ; and that the tenant at will or his repre- 
fentatives (hall have free liberty of ingrefs egrefs and regrefs to 
come upon the land and to cut and carry away the corn. 
Tbefe are the exprefs words of Lit. fed, 68. j and it has been 
undoubted law ever fince. And yet there will be an end of 
this law if the prefent didrefs can be maintainedr For a land¬ 
lord will have nothing to do but to determine the edate of his 
tenant at will as Toon as he has Town all his corn, and then to 

' (a) Tallis adminiftrator V. UiL | {b) Vid. Park. Rtf. tzo. et kq. 

j G. z. 0. B. 


let 
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let his land to another referving rent upon a day before harveft; 
and then, as in the prefeat cale, he may diftrain the corn as foon 
as it is cut; iiace by the Hat. M. c. 5. he may now 

diilrain corn loofe or in (heaves: but this is fo abfurd, and con¬ 
trary to common fenfe that but Hating the cafe is fulEcient to 
anfwcr it. And it was rightly obferved by the counfel for the 
plaintiff that a landlord in this cafe has no power to let the land 
but fubjed to the fame condition as he himfelf held it. And 
yet this, when it is conHdered, is the whole of the prefent 
cafe. 


*37 

*73g>9 - 

Eatoit 

Sobthbv. 


We are therefore all clearly of opinion that judgment muH 
be given for the plaintiff {a)” 


(a) A writ of error was afterwards 
brought in B.R. to reverfe this judgment, 
and in A^tch- i/^Geo, 2. two objctflions 
were taken by the counfel for the plaintifF 
in error» that though an eftate in fee 
may be pleaded generally, yet that the 
commencement of all particular eftates 
ought to be {hewn in pleading, becaufe it 
IS cuverfablej 1 303. Z.; and that 

thetefore as the plaintifF below claimed 
title under Sanders^ he (hould have (hewn 
how Sanderi*s title commenced, adly, 
1'hat the corn was not privileged from 
diftrefs at the time, becaufe the (herifFhad 
not only fold the corn but had returned 
the writ, and that the law had had its 
cfFc(3. 

To this it was anfwered; ift, that 
Sanders\ title was immaterial; for that i 
the plaintifF below did not derive title un¬ 
der Sanders^ but merely flicwcd that San^ 
ders had fuch a pofTefTion in the premifes 
both at the tune of fowing the corn and at 
the time of his death as made the corn 
liable to the execution; and that the 
plaintiff was a ftranger to this eftate, and 
tliircforc could not frt it out m pleading. 


Tucker Hodges^ Carth, 209 i—and adly, 
that the corn was not di{trainablt,becaure 
when the continuance of an eftate is un¬ 
certain and determined by the a£l of God 
the leflee or his reprefentatives are entitled 
to the emblements, for which purpofe the 
law gave them ingrefs egrefe and regrefe; 
that the vendee of the leflee muft have the 
fame privilege; but that this privilege 
would be deftroyed if as foon as the corn 
1$ cut and before it is ready to be carried 
away it were liable to a diftrefs for rent 
due from a ftranger; and that therefore 
the law gave the party a reafonabte time 
to take away the corn. 

Lee Chief Juftice thought there was no 
foundation for the firft objedion: but 
doubting on the fecond, a further argu¬ 
ment was awarded«*->*MS. Coll. tVtUes 
Chief Juftice. 

—The plaintifF in errordied before 
any judgment was given in B. R.; and 
It feems probable from a note in Barnes 
206. that the plaintifF below had the 
fruits of the judgment given in his favor 
in B. a 


N n 
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HiK 12 G.2. 
Monday* 
Feb* 12th. 


Devife of a 
farm called 
&c to A for 
life, remain¬ 
der to her 
daughter H 
ihe paying to 
each of her 
two fillers C. 
and D 500I.; 
if either of 
them die, the 
iurvivor to 
have the le¬ 
gacy ; if B. 
die (he farm 
CO be divided 
between the 
furvivors; 
and in cafe 
all three die 
before A. 
then CO the 
heirs of A. 
for ever ;— 
held that C. 
and D. were 
each entitled 
to a moiety 
of the farm 
in fee on the 
contingen¬ 
cies of tneir 
furviving 
their mother 
(A ), and of 
their filler 
(B ) dying 
before (he 
paid their le- 
gacirs. 

—So, if the 
latter part of 
the devife 
in cafe all 
three dir be* 
fore A. then 
to A.*s heirs 
Set'* had not 
been added. 
— A devife 
to A.,he (lay¬ 
ing debts or 
a legacy, will 
carry the fee. 


Robert Moonb on the Dcmife of Joseph Faooe 
againfi Christiana Heaseman. 

'X'HE following opinion of the Court was delivered by 

Wittes Lord Chief Juftice. “ Ejedment of lands in Cowfold 
and Shermonbury in Sujfex ; not guilty pleaded; and a Ipecial 
verdict found, on which it now conies on. 

Ic was found that the whole farm, of which the lelTor of the 
plaintiff only claims a moiety, is iio/. a«year; and that one 
Sufannab Morley being ftifed of the whole in fee made her will 
3d March 1676, and thereby devifed the fame in thefe words ; 
** As for my lands in Cowfold called Gratwick and London or 
by whatfoever name or names that farm is called or known, I 
give to my filler Dame Mary Fagge during her natural life, and 
after her deceafe to her daughter Stifamiab FaggCy paying to 
each of her lifters Elizabeth and Mary Fagge 500/. a-piece of 
good and lawful money of England-, and if cither of them 
die, the furvivor of them to have the legacy; and if the laid 
Sufannab Fagge die, I will that the farm be divided between 
the furvivors, and in cafe all three daughters die before their 
mother, I will it defeend to the right heirs of Dame Mary Fagge 
my fifter for ever.” 

That Sufannab Morley died without iffue i tth Marth 1676; 
and that Dame Mary FaggCy then wife of Sir ffobn Fagge, was 
her only fifter and heir, wlio had three daughters, Elizabeth, 
Mary, and Sufannab, and feven fonp, Robert, Titus, fames, 
George, Charles, Thomas, and Jofepb. That after the death of 
Sifiunab Morley, Sir John Fagge in the right of his wife en¬ 
tered and was feifed in the right of his wife for and during her 
natural life. That Sufannab Fagge died in the lifetime of her 
mother without iflue, viz. on the 7th Augu/l i 6 jS. That 
Mary married one fobn Spence and had iflue John, and died in 
the lifetime of her mother, viz. on the 8th of OSober 1683. That 
Dame Mary Fagge the mother died on the 2 2d of November 1687. 
That after her death fohn Spence fon and heir of Mary Spence 
entered into a moiety of the premifes} and Elizabeth Fagge en- 

3 tered 
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tercd upon the other moiety, and waa feifed thereof, and being 1738,9. 

fo feifed afterwards married one Philip Gell^ who afterwards en- 

tered and was feifed thereof in the right of his wife EHsutbetb; dem.FACGt 

i ilgatnft 

and being fo feifed he and his wife by indenture ift September HtA»EMAw. 
1713 covenanted with John Curjbn and William Fitzberbert to 
levy a fine of their moiety the next Michaelmas term to the life 
of them and the furvivor of them for their lives and the life of 
the furvivor, and after their deceafes to the ufe of Charles Fagge^ 
the fifth fon of Dame Mor^ Fdgge^ for his life; then to truftees 
to preferve contingent remainders j then to the ufe of James 
Fagge eldeft fon of the faid Charles and the heirs male of his 
body, and for default of fuch ifliie to the ufe of the fecond fon 
of the faid Charles and the heirs male^of his body, and for de¬ 
fault of fuch iffue to other ufes mentioned in the faid indenture. 

That a fine was levied accordingly in the Michaelmas term fol¬ 
lowing. 

That after the levying of the faid fine Charles Fagge had a 
fecond fon born, by name Jofeph. That Charles Fagge died 
12 th of March 1714* ^That Elizabeth Cell died without iffue 11 th 
oijune 1716; and Philip Cell 17th oi June 1719; after whofe 
death Robert Fagge,, eldeft fon of Dame Mary, entered into the 
premifes in queftion and was feifed; and being fo feifed 29th 
ai September 1719 he made a leafe \.o Chrijliana Iltafeman iox 
twenty-one (-a) years, by virtue of which fhe entered and was 
poffeffed. That James Fagge, the eldeft fon of Charles, after¬ 
wards viz. 15th of OSober 1730 died without iffue; after whofe 
death and before the time when &c Jofiph his next brother 
entered upon' the faid Cbrijliana Heajtman before her term w'as 
expired; and on the 2d of October 5 Geo. 2. demifed to the 
plaintiff to hold for five years from the ift of October before j 
by virtue of which demife he entered and was poffeffed until 
the defendant Cbrijliana entered upon him and ejeded him. 


And the queftion (^) upon this fpecial verdi<ft depends wholly 
upon this, whether Elizabeth Fagge (afterwards Cell') took a 
fee-fimple in a moiety by the devife of Sufannah Morley, or 
only an eftate for life ? 

(a) By confcnt the term was enlarged Parker King’s Serjt. and Draper Serjt. 
for five years by rule of court. for *e plaintiff, and by Beheld and 

[!)) This was twice argued, by * Serjeants for the defendant. 


If 
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*73^4 9* took a foe-fimple, judgment ought to be for the plaio- 

Moorb tiffj 

If only an eftate for life, for the defendant; for then upon 
Hbassman. )|£f (]eath the eftate defcended to her eldeft brother Robert 
(under whom the defendant claims) as heir to Dame Mary 
Fagge, And we are all of opinion that Elizabeth took an eftate 
in fee. 

The firft queftion that was made (and to be fure a very' ma¬ 
terial one) was what eftate Sufannab Fagge took by the devife 
to her; becaufe it would be hard to maintain that her two 
lifters could have larger eftates than fhe took. 

% 

It was agreed that many words would pafs a fee^fimple in a 
will which would not do fo in deeds, if the intent of the teftator 
plainly appears. But it was inftfted that the words made ufe 
of here were not fufticient for that purpofe; for it was faid that 
it is here found that Dame Mary Fagge was heir to the teftator, 
and confequently her eldeft fon Robert^ uiyier whom the defend¬ 
ant claims, was heir after the death of his mother { and the rule 
is, as it is exprefsly laid down in the cafe of Gardner v. Sheldon^ 
Vaugb. 262,3. that an heir ftiall never be difinherited except by 
exprefs words or fuch as have a neceflary implication. But, if 
this role were to be taken ftri£tly, it would overturn a great 
many refolutions. I might mention a multitude of cafes to this 
purpofe: but I choofe rather to confine myfelf to thofe which 
are exa^ly parallel to the prefent* If a man devife an eftate to 
another faying bis debts or faying a certain fum in grofs, the de- 
vifee takes a fee-fimpie. It was indeed formerly a doubt whe¬ 
ther or no he took a fee-fimple unlefs the fum devifed exceeded 
the annual value of the eftate. But it has been long fettled 
that fuch devife gives a man a fee-fimpie without any regard to 
the quantum of the debts or of the fum devifed to be paid and 
the value of the lands. 

And fo it is exprelsly held in Ce. Lit, 9. 3 Co» 21. e; 

Borq/lon*% cale} 6 Co. 16. a; ColBer^t cafe; Cro* ER%, 378. S. C. 
Bendhuo 37 ; Cro> FMz, 205 ; Wellock and Hamond; 1 Rd, 
Abr, 834. fl. 5; Cro, Jac, 527; the cafe oiSfncer v, Sficer; Cro* 
Jac, 599; Greeve v. DeweU.; 2 Mod, 25. Reed v. Hatton ; and 
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In many other cafes (d). And the reafon which is given for 1758,9* 
it in 6 Co. and in feveral other books is that every devife muft 
be taken to be intended by the devifor to be for the benefit of 
the devifee; whereas if he (^) be obliged to pay the debts of Hfa^se»^n. 
the devifor or a certain fuin in grofs, if the devifee Ihould 
happen to die before he can raife the money out of the profits 
of the eftate, if he were only to take an eftate for life he would 
be damnified and not benefited by this devife. But if Vaugban\ 
rule were to hold, there would be an end of this way of rea- 
foning, and all thofe cafes muft be overturned. For though 
this exprefiion of paying the debts &c makes it highly pro¬ 
bable (f) that it was the devifor*s intention that the devifee 
ihould have an eftate in fee, yet it is very far from being a tie- 
ccjfary implication. For in many of the cafes the money de- 
vifed to be paid was not near the value of an eftate for life in 
the premifes, and therefore it was poffible that the teftator might 
intend that he fiiould only have an eftate for life, becauie he 
might fell that eftate immediately, and then he would be fure 
to be a gainer by the bargain. But as this is a foreign and not 
a natural conftrudion, it has been always rejedled. However 
thefe cafes fliew that my Lord Vaughan's rule is not right. 


But the rule is that the intent of the teftator ought to appear 
plainly in the will itfelf, otherwife the heir fhall not be dif¬ 


fer) See the cafes colIe£ted in 8 Vin. 
Aht\ 22 2. &c* Devife'^ S. a.—See alfo 
BadiUey v. Leftpingwell^ 3 Burr. 1533; 
Ftogmorton v. Holyday^ 1 BL Rep^ 537, 
and ^ Burr. 1618; Goodright v. AlUn^ 
z Z)Y. Rep* 1041; Loveacres v. Blighty 
Cjwp. 352 ; Doe d. Palmer v. Richards^ 
3 Durnf. E. 356 ; Doe d. Bcezley v. 
IFoodhoufe^ 4 Z). 89 ; Goodright d. 

Baker v, Stocker^ 5 Z7. (jT £, 13 * Andrew 
V. Southou/e^ ib. 292 ; Doe d* ffVIey v. 
ILlnitiy 8 i). CsT £. I; and Jenkins v* 
Mich* 26 Geo* z, C. B.p^.-^ 
But this rule doc.s not apply to cafes where 
an cjlate-tail is given to the devifee j Doe 
d. Hanjon s. FyldeSy Cowp. 833 ; and 
Dcnn d* Slater v. Slater^ ^ D. & £. 335. 

(b) But the devifee docs not take a fee 
where the charge is not on the eftate in his 
hands; as where the devife was to 

o 


“ after payment of my juft debts and fu- 
neral expences.*’ Denn d. Moor v. Mdlor 
I D.iS E. 558 i and OD.cA E. 175. 

(c) In Reed v* Hatton^ z Mod. z 6 . 
the Court faid If there be a devife to 
one upon condition to pay a fum of 
money, if there be a pojjihility of a lofs, 
though not very probable that the dcvifcc 
may be damnified, it (hall be conftrued a 
fee; and fuch conftrudtion hath been aU 
ways allowed in wills.’’ 

(d) Sec alfo Goodright V. Allin^ 2 BL 
Rip* 1042. where De Grey Chief Juftice 
fald the defendant muft take a fee by 
implication, not indeed a necejfary smpli^ 
cation^ ftrifily and mathematically fpeak- 
ing, but fo far necelTary, as it clearly 
arifes from the reafonable conftrudlion of 
the will.’* 

O 


inherited. 
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ioherlted. Upon the ftrength of thefe cafes xt ia pl^Q that 
Supinnab^ if Ihe had outlived her mother, would have udeen a 
fee'liinple by this devife; dxe money which (he is diredied 
to pay being (as it is found hy the fpecial verdidt) near ten times 
the annual value df the eftate. 

As to the o()je£lioa drawn from the fubfequent words “ ifjbe 
Se the farm to go to her fifters,’* we think it is of no weight; 
for thefe words mud be intended to mean “ if ihe die before 
ihe has paid the legacies.’* Thefe Words are twice nnade ufe of 
in this claufe; and in the firft part of it they will not bear any 
other conilrudion, where it is iaid ** if either of them die the 
furvivor of them to have the legacyfor it could never be in¬ 
tended that after the legsCy paid neither of them ihould make 
ufe of the money until it was feen which of them was entitled 
to it by furvivorfhip. And in this place it would be abfurd 
tu fay that if ihe lived to pay her lifters their legacies and 
thereby became a purchafer of the eftate, yet that ihe ihould 
have it only for life. We thiidc therefore that thefe words 
afford no rcafonable objedion. * 

Taking it therefore for granted that Stfittnah took an eftate 
xti In. the next queftion is what eftate her lifters KUzakth 
ano^ifary took on her dying before the payment of their lega¬ 
cies. And if the words of the will had gone no farther than 
that in that cafe the farm ihould be divided between them, yet 
we ihould have thought that they would have taken a fee. For 
it IS plain that the teftatrix intended that they ihould have the 
fame intereft in it as Sufannab ; and it is given to them in lieu 
of their legacies which they might have difpofed of as they 
pleafeH; and therefore it is highly reafouable that they fliould 
have the fame power over the eftate. 

But if there were any doubt on thefe words, wc think that 
the fubfequent words in cafe all three daughters die before 
their mother that it ihall defeend to the heirs of the mother” 
have put it beyond all difpute, and plainly ihew the intent of the 
teftatrix. For if flie intended that the daughters iliould be only 
tenants for life, and confequently that it ihould go to the heirs 
of the mother whether the daughters died before their mother 
or not, it would have been mqft abfurd in her to fay that it 

iliould 
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iJitwW ’gO to tlw 'tW in cqfe the daughters die 1738, 9, 

before < 5 «r. N tltflif# thelWore th»fe word« «pc rejected (whicli u> 
be i^se tliey m^t) tlicy plaiftlf exelode any fucb conftrudioa dem. Pacoc 
tbkt the te^trix' intended them only an eftate for life, even 
though they outlived ttibeiiT’mntheE. 

And thia laf^'eaca^^ agreeable to what is laid hy Saunders at 
thO’cnd of the cafe of Purefiyy. Rogers^ 4 Sound. 388/ It is 
not indeed the pdint as adjudged there: but Sounders was a very 
great man, and his reafdning in that cafe is I think unanfwer- 
able. Hie words there were, a man gives the inheritances of 
his land’s to his wife for life and then to her fon aher his mo« 
ther*s life, and if he die before he comes to the age of twenty- 
•one years, then he gave the inherifances of his lands after bis 
wife's life to his own heirs for ever. The words are exa^lly 
parallel to the prelent; and Saunders argued that by the words 
“** if he die before twenty-one, then the eftate Ihould go to his 
own heirs,” he mull mean that “ if he lived to be twenty-one, 
it Ihould not go to his own heirs,” but that the fon Ihould have 
an eftate in fee. It*was faid indeed in the prefent cafe that the 
word “ inheritance” was in that devifc, which vi termini carries 
a fee; but Saunders did not take notice of this; and it isniaiii 
no argument could be drawn from it, becaufe the teftad|p]fed 
the very lame word when he gave the eftate to bis wife only 
for her life. 

The ftrongeft authority that was cited againft this conftruc- 
tion in the argument of the prefent cafe was the cafe of Pr/Zy- 
^ood V. Cooke^ Cro. Llrz, 52 (a), where a man gave three tnef- 
fuages to his wife for life, and then the rema^der of one of 
them to his fon and his heirs, of another to her daughter and her 
heirs,' and of the third to another daughter and her heirs, and 
if any of them died without ilTue, then the furvivors Ihould 
enjoy totam illam partem equally to be divided between them; 
where it was held that thefe words gave only an eftate for life 
to the furvivors. If I had been to give my opinion on that 
-cafe, 1 own, (aa^C am at prefent advifed) I Ihould have thought 
otherwife. But takuig it to be law, there are no fuch words 

tifere alt are in the prefeut cafe “ if all three die before fuch a 

a 

{a) 3 Lf0$ i 8 q. by Ifae name of PtOmm and CoaPt caft. 

Ooa ’ time,’* 
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173S* 9* time ” that then it ibould deihettd £0 the ri|(ht of thfi'dh-^ 
Mooks^ vifor, which are the worda oa wh!(Si pt{ndi|fa1ly're^ ih‘ the 
l^refent cafe. There was an firgumeitt ttifide lof he|di i^'eS 
ilsAiiMAK. from the penning df this clanfe in the w!l!: ^n the OUf iide it 
was faid that when the teftatrix intended to g|l»l{,ordy dd ef^ate 
for life the has given it by exprefs words, ^fte ^vifes the 
'* ellate exprefsly to Dame M^rjf Fa^e for her life i add Oti (he 
other lide it was laid that when (ntdn'ded 4 fbe^lihlple Ihe 
has done it by prt^er words; for (he* has ^tved it eXpttfsly 'tb 
the right heirs of Dame Mary Fagge, But as this argument 
is equally Erong both Ways, it proves nothing at alh 


But for the other reafons which I have already given we are 
all of opinion that Elizabeth and Mary took efiates in fee upon 
the contingencies of their furviving their mother and of their 
filter's dying before Ihe paid their legacies, both which contin> 
gencies happened; .and therefore we ate of opinion that judg* 
ment muft be given for the plaintiff (tf).*' 


{a) The following private note was 
added in Lord Chief Juftice IVtlUs't book; 

** Itb (aid in Car, 369.' and 
agnNflH the whole Court in the caie of 
Sfirit^^anet that the words in a will 
which difinhertt an heir ought to have an 
apparent intent and not to be ambiguous 
and doubtful, and that the intent ought 
to be collefied out of the words of the 
willy and not from any foreign intendment 
or averment. And there is the fame de> 
claration by the Court in the cafe ofWtU 
Jtitffon V. Mirryland, Cra. Car, 450; which 
isexa/dly agnreabl^ to the rule which I 
have laid down in this cafe, and (hews 
riut the rule laid down by Vaughan in the 
caib of Gardner v. Sbebbn is a new no> 
tion of hiSt and not the right rule.” 

————The judgment (above giien) 
was affirmed in error, M. 15 Get a. B, R. 
alter three argamems at the bar.—in ad> 
dition to the points diiculTed in the Com 
mon Pleas, another objection was taken 


in B. R. by the plaintiff in error, that the 
judgment was erroneous becaule it was a 
judgment for a divided moiety, whereas 
the two fillers EUzaheih and v were 
tenants in common, and therefore the 
judgment ought to have been for an un¬ 
divided moiety. 

But the Csurt anfwered this by faying 
that it did not appear tbdt they were te¬ 
nants in common at tbh time bringing 
theejedment, but that on the contrary it 
appeared that the beir of entered 
into one moitty, and the lellbr of the 
plaintitiTinto the other for which the ejeCt* 
ment was brought. But even admitting 
that the lefibr of the plaintifl was^ tenant 
in common, they laid there was no weight 
•n the ebjedioh, (or that one tenant in 
commOQ could not create a (everance by 
adion, and that a judgment to hold in 
fevcraity would make no divilion.—MS. 
CoU. tVUiet Cilief Jg^iec.*v>Aad viti* 
7 AfMfi433. od.ed. 
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Thomas Cornish againft Walter Bolitho. 

* ^ASE. The firft count is on a promifory note for 
7/. loj. dated the 12th of Juij 1736, figned by the de¬ 
fendant, payable to the plaintiff or order on demand, for value 
recdved. The fecond coudt is the fame ; but it goes on and 
fays that before the figning of the note laft-mentioned it was 
then and there agreed by and between the plaintiff and the de¬ 
fendant that in cafe the faid WtUter (the defendant) fhould buy 
the malt expended in his dwelling-houfe for tbe three years next 
enfuing of the plaintiff, then the note laft-mentioned ^as to be 
void; and the find plaintiff was to ferve the defendant in the 
fame manner as the reft of the cuftomers of the plaintiff; and 
the plaintiff avers that fince the making of the faid note the de¬ 
fendant hath expended great quantities to wit too quarters of 
malt in his dwelling-houfe, and that the laid defendant did not 
buy the faid malt fo expended or any part thereof of tbe faid 
plaintiff, but negleded fb to do. 

There were likewife two other counts, which were notH&a- 
terial to the point in queftion. 

-V 

The defendant to the firft third and fourth counts pleaded 
the general iffue that he made no fuch promife, and iffue 
is joined thereupon; and demurs to the fecond, and affigns for 
caufe of demurrer that the plaintiff hath not fhewn in his de¬ 
claration that he from the time of making the faid agreement 
did ufe and exercile the trade and bufiUefs of a maltfter, and was 
ready and willing to fell and deliver to the faid Walter fuch 
malt as he the faid Walter expended in his dwelling-houfe from 
the time of making the faid agreement until the day of obtain¬ 
ing the original writ. 

The plaintiff joins in demurrer. 

Hujfey Serjt. for the defendant agreed that in the cafe of mutual 
promifes there is no occafion for an averment of mutual per¬ 
formances, as is held in i Sound, 320; i Lev, 274; and the cafe 

Pp of 


E I 2 G. 2. 

Tuefday, 

May 22d. 

The plaintiff 
declared on 
a promifory 
note given 
to him by 
tbe defend¬ 
ant, and al¬ 
leged that 
before the 
dote wai 
given It was 
agreed be¬ 
tween them 
that if the 
defendant 
(hould buy 
of the plain¬ 
tiff all the 
malt expend¬ 
ed in Kii 
dweiling- 
hoofe for 
three years 
tbe note 
fhould be 
void; aver¬ 
ring that the 
defendant 
hid expend¬ 
ed a certain 
quantity of 
malt but 
bad not 
bought it 
of the plain¬ 
tiff: 

—Held good 
on demurrer; 
becaufe the 
note formed 
DO part of 
the agree¬ 
ment, or at 
the mod that 
the agree¬ 
ment muft 
be confidered 
only as a de- 
feaaance^and 
then if the 
defendant 
would take , 
advantage of 
It he fhould 
ihew tbe per¬ 
formance on 
hiB part. 
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> 729 * of Blackwell v. Najh (<>), M. 9 Geo, i. B. R.^ but be infifted that 

C^ia^ this was part of the agreement and the only confideradon that 

b^t”ho fo** 00*®» therefore the plaintiff ought to 

have averred that he was ready and wUHag to have pexfbnned 
fo much of the agreement as was neceffary to be done on his 
pan, and that the defendant refufed to petfora his pan of the 
agreement j and for this puipofe he cited Lamh'o cafe, 5 Co,' 
23, b.\ 3 Lev, 319, Keecb v. Knight; and i Lutw, 490. He 
likewife infifted that the plaintiff ought to have averred that 
it was the fame dwelling-houfe that the defendant lived in at 
the dme of the agreement} and for this he cited Cro. Jac. 235, 

Draper Serjt. contra admitted all the cafes, but faid that they 
were all diftinguifliable from this; for that here the agreement is 
no part of the note, and the adiion is founded merely on the 
note} the reft therefore ought to be rejeded as furplufage, or at 
moft the agreement can be confidered only as a defeazance, 
and therefore if the defendant will take any advantage of it he 
mud ftiew the performance on his part} and 

Of this opinion were 7 be whole Court; and to the other 
ohjedion, to which no anfwer was given by Draper, I anfwered 
(hat the averment is as certain as the agreement, for it does not 
mention any particular dwelling-hoafe. 

So judgment was given for the plaintiff.” 


(a) Vid. 8 A &4 106} and 1 Sir. 531. 


Mucklestone againji Catherine Thomas 
E xecutrix of John Thomas. 

“ QOVENANT. The plaintiff fets forth an indenture 

la rT *irte* ^ ^ February 1720 between the plaintiff and John 

fora the ift Tbomos, whereby the plaintiff let unto John Thomas his execu- 
»5c*(» flitei adminiftrators and affigns a meffuage or dwelling-houfe 

bemg fcaad 

allowed and ddtvercd bj the MBn towards tba repur*', aad afterwards to keep it ia reptir daring the . 
terra. 

The leflbr atefd a bnuck Ssr not keejring in rapair afiar the ifi of Jaaa: held as plea to lay 
that the IcSbr litu nm^hrouifi^tii lufi foaad snswed tad delivered the fietes See. 

3 fituate 
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Ikuatft lying and being in^ together with all outhoufes I73;$* 

buUdinga &c thereto beionging {rom the firft of May then next 
for twenty-one yeara under the yearly rent of 9/. payable 
half-yearly, the foil payment to begin zxMicbaelmat then next. Ihomai. 
And the fatd yobn Thomas covenanted for bimfelf his heirs 
executors and adminiArators with the plaintiff his heirs executors 
adininiArators and alligns that he the faid yobn Thomas his execu¬ 
tors and adminiArators and every of them Aiould on or before 
the ArA day of yune next^enfuing the date of the faid indenture, 
or fooner if poffible, at his and their own proper coAs and 
charges repair amend and put the faid meffuage or dwelling- 
houfe and all other the buildings thereby granted in fuAicient 
tenantable repair, 1000 Jlotes being^und allowed and delivered 
on the faid premifes by the faid Hugh MuckleAone bis heirs and 
ajftgus for and towards the repairing thereof; and all and lingular 
the faid premifes being fo well and fufficiently repaired and 
amended Atould and would from time to time and at all times 
during the continuance of the faid indenture of demife maintain 
fuAain and keep at his and their like coAs and charges, and at 
the end of the faid term or fooner expiration thereof Aiould fo 
leave and yield up the fame to the faid Hugh Mucklejlone his 
heirs and affigns (fire excepted). That the faid fobn Thomas 
on the faid ArA of May entered by virtue of the faid demife and 
was poffeAed until his death; and on the ArA oiApril 1734 made 
his will in writing and appointed the defendant foie executrix ; 
and afterwards to wit on the 7th of April 1734 died poffeffed 
of the faid meffuage &:c} and the defendant as executrix to 
him entered into the faid meffuage &c and was and Aill is pof- 
feffed thereof, the plaintiff being feifed of the reverAon. And 
he the plaintiff avers that no part of the premifes was or is con- 
fumed or impaired by Are; and though the plaintiff hath well 
and fufficiently performed dec all the covenants and agreements 
in the faid indenture, the plaintiff in fad fays that the defendant 
being poffeffed of the premifes as aforefaid aft^r the death 
of 'John Tbomasy to wit, on the ArA of May 1737 and from 
thence until the fuing out of the original writ fuffered ?he faid 
meffuage &c to be very ruinous and not in fuAicient tenantable 
repair for want of neceffary amendments and repairs; agatnA the 
form of the indenture &c; and that therefore the defendant hath 
not performed the covenant &c, but bath broken the lame. 

Damage ico/. 


The 
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1739 The defendant pleads that the plaintiff hath not at atyt time 
Mocicr*- making of the faid indenture hitherto found allowed and 

delivered on the faid demifed premifes or any part thereof 
Tiiomai. 5000 Hates for and towards the repairing thereof; and this he 
is ready to verify &c. 

The plaintiff demurs generally; and the defendant joins in 
demurrer. 

Draper Serjt. for the plaintiff. Bootle Scrjt. for the de¬ 
fendant. 

It was faid for the plaintiff that the word “ being” implied 
that the plaintiff had provided at the time of the indenture 5000 
Hates, otherwife the cxpreHion would have been ** being to be 
found”. That if the words would not admit of this conftruc- 
tion, yet that finding the Hates could not be confidered as a 
condition precedent, but as a mutual covenant; and if fo, the 
nonperformance of that would not excufe a nonperformance on 
the part of the defendant. That there is no difference between 
faying *' the landlord finding” and ** beiifg found by the land* 
lord”; and the former will certainly amount to a covenant in 
the fame manner as '* yielding and paying”. That befides the 
adion is not brought againff the perfon himfelf for nonperform¬ 
ance of that part of the covenant, but againlt the affignee not 
on a breach by her teftator but upon a breach by herfelf of 
another part of the covenant, to which this has no relation; 
and the defendant has only pleaded that he (the plaintiff) 
did not deliver any Hates after the making of the in¬ 
denture. 

If was faid for the defendant that this muff be confidered as a 
condition precedent, or at lead as a rellridion or qualification 
of the covenant on the part of John Thomas ; that it was the 
fame as if he had faid provided”; and that the plaintiff 
ought to have averred that he had provided and delivered thefe 
5000 Hates, otherwise he could not maintain this a^ion. 

For the plaintiff were cited 1 Lev. 155; Clapham v. Moyle; 
I RoL Abr.pi. 1$. Godboltyo\ Barker v. Fletwell.--^ 
For the defendant 1 RoU Abr. pL%^i\ i Lutvo. 394. 

Brown 
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Brown and Walker^ Bob* 4.2 ; and Cro, Jac* 645, Slater v. 
Stone* 

We were all of opinion that the word “ being” did not necef- 
farily imply that the plaintiff had provided the Hates: if he had, 
the words “ having been’* would have been more proper. But 
that “ being** is a middle word, which might admit of both 
(ignifications. 
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Mucllb* 

STOKP 

againfi 

ThOMa&. 


We were of opinion that this ought rather to be coniidered 
as a covenant than a condition precedent (<2]. But that how¬ 
ever in this cafe the plea of the defendant was not good for 
feveral reafons; 

f 

I ft, Becaufe it only faid that the plaintiff had not found and 
delivered any ilates after the making of the indenture, whereas 
he might have found and delivered them before. 

2dly, Becaufe this is an adion againft the defendant as 
affignee on another part of the covenant for not keeping the 
pi emifes in repair^ and ^not on a breach by the teftator in his 
lifetime, (who, as appears by the pleadings lived until long 
after the ift of fttne 1721,) for not putting the premifes in 
repair before that time, to which only this finding of flates 
relates. For fuppofing the teftator put the premifes in repair 
before the ift of June without requiring the Hates, (and we# 
ought rather to prefume that he did at this diftance of time,) his 
executrix was certainly obliged to keep them in repair; and if 
that weie not the cafe» the defendant ought to have pleaded 
fpecially that her teftator did not put them in repair by reafon 
that the plaintiff did not find the Hates, and that therefore 
Hie was not obliged to keep them in repair. As to the 
objedion to the declaration, we were of opinion that if an 
averment were neceffary, which we doubted, yet that this being 
an affirmative covenant on the part of the plaintiff, a general 
averment of the performance of all covenants was fufficient. 

So, per Curiamt Judgment for the plaintiff (^).’ 

{(i) Vid. Jcbirlty v. Vernen., poft* and . {k) Thtmat v. CudwaUadtrt A£cb. 

the calies there referred to in the notes. | tS Geo> a. 


0.9 
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L. I2G.2. 
Aaturd«)» 
May «5ih. 


Coven an i to 
Ifvy a fine cf 
icrtiin land's 
in tUc tO'vn- 
Jnipof A in 
th^ piulh v)f 
C on the 
requell and 
at ihe colls 
of the (rran- 
tee: breach 
that 
th#* grantor 
refuted to 
acknowlege 
a fine (ten¬ 
dered tohitn) 
of lands in 
the pariih of 
B.— 

Plea that the 
note of the 
fine tendei[ed 
comprifed 
other iandi 
in B. than 
thofe con¬ 
tained in the ^ 
covenant, of 
which the 
grantor wai 
feifed; and 
held a'good 
plea. 

7 Mi>d. 29a. 
SX. 


A. Danby AlTignee of Mary Dawson, Devifec 
of Matthew Dawson, agmnft Christopher 
Gregg [ a ,) 


[Hil. 12 Geo. 2. Rol 1844, 5.J 

“(^OVENANT. The plaintiff fets forth an indenture dated 
9th of March 1705 between the defendant and Margaret 
his wife and Matthew Davofoni whereby the defendant in con- 
fidcration of 155/. in hand paid enfeoffed Matthew of the 
tenements by the name of feveral clofes, (deferibing them,) all 
which faid clofes lands founds and premifes were fituate lying 
and being within the townlhip fields and territories of Ittm in 
the county of Tork^ to hold the fame to Matthew Dawfon his 
heirs and affigns for ever, to the ufe of him his heirs and afligns 
for ever. And Cbrifit^ber Gregg covenants for himfclf his 
heirs executors and adminiftrators with Matthew Dawfon his 
heirs and afligns that he the faid Cbrifopber Gregg and Mar^ 
garet bis wife, their heirs and afligns, and every other perlou 
&c, (hould at any time after that time upon rcafonable requeft 
and at the charge in the law of the faid Matthew Dawfon his 
heirs or afligns make fuffer and execute or caufe to be made 
'^fuffered and executed all and every fuch further and lawful adl: 
and affurance in the law for the further afluring of the premifes 
and every part thereof, be it by matter of fad or record or 
otherwife, as by the faid Matthew Dawfon his heirs or afligns 
or their counfel learned in the law {hall be required, fo as fuch 
perfons to make fuch further affurance {hall not be obliged to 
travel farther than the Caftle of York for the doing thereof; 
which fine or fines &c {hould be and enure to the ufes of the faid 


(a) This cafe is reported in 5 Vm, 
Mr 140 pL 55-: but there are two mif- 
takes in the fawU in that reports ift, That 
Uk queftion arofe on a covenant of tht 
wjft btfort marriage ; and adly* That the 
defendant was feifed of other lands in 
Majham in right ef his mift: according 
to the Paper Book it api>ears that dse cafe -I 


arofe on the covenant made by the huf* 
band that the hufband and wife would 
make any further aflitrance Ac, and that 
the hufband was feifed of the lands com¬ 
prifed in the covenant at well as thofe 
mentioned in the plea in his demefne as 
of fee, not in right of his wife. 


•indenture. 
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indenture. That Matthew Dawjhn entered by virtue of the 
Aid feoffment and was feized ; and on the 12th of November 
1717 made his will, and devifed the premifes to Mary Davfon 
and her heirs, and died feized the fame day; by virtue of which 
devife the faid Mary entered into the premifes and was feifed; 
and being fo feifed by indentures of leafe and releafe bearing 
date the 24th oi March 1737 and 25th of March 1738 in con- 
fideration of 962/. conveyed the premifes to the plaintiff and 
his heirs, by virtue whereof he was and ftill is feifed in fee j and 
afterwards after the makiftg of the faid indentures of leafe and 
releafe and before the fuing out of the oiiginal writ, viz, on the 
26th oi April 1738, for the further affuring of the premifes to 
the plaintiff and his heirs according to the faid covenant he at 
his own charges did caufe to be writtbn and engroffed a note of 
a certain fine to be acknowledged by the faid defendant and 
his wife of the premifes, which note is fet forth in the declara* 
tion and is of feveral parcels of land in the parijh of Mq/ham 
in the county of Tork; and that he did then and there caufe the 
fame to be Ihewn and tendered to the faid defendant and his 
wife before two commiffioners (naming them) duly and law¬ 
fully authorifed to take fuch acknowledgments &c then and 
there prefent and ready to take the fame, and in their prefence 
did requell: the defendant and his wife to acknowledge the 
fame, fuch acknowledgment being a reafonable ad for affur¬ 
ing &c. And the plaintiff affgns as a breach that the defend¬ 
ant and his wife did not acknowledge the fame, but refufed fo to 
do. Damage 400 /. 

The defendant faith that he was always ready and willing to 
make any further and lawful affurance according to his covenant, 
hut pleads that at the time of tendering the faid note of a fine he 
•was and is feifed in fee of divers other lands &c in the faid 
parilh of Majbam^ viz. of twenty-five acres of land fifty acres 
of meadow and twenty acres of pafture, no part whereof is con¬ 
tained in the faid indenture of feoffment; and the faid note of 
the faid fine fo tendered did contain more lands than are com- 
prifed in the faid indenture, viz, nine acres and one rood of land, 
three acres and one rood of meadow, and nine acres and one 
rood of pafture, more than are comprifed in the find indenture; 
for which reafon the defendant and his wife refufed to acknow¬ 
ledge 
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1739. ledge the faid note of the faid fine; and this the defendant is ready 
*0 verify. 

G^t^K«Q plaintiff demurs generally, and the defendant joins in 

demurrer. 

Serjt. Boot/e for the plaintiff cited Moor 810; i Buljlr. 90; 
Cro. yac. 251 ; Boulney v. Curleys i y y. i., where the note of' 
the fine tendered was of three meffuages, and the defendant 
pleaded that two more meffuages were comprifed than he cove¬ 
nanted to be affured, and the plea was overruled by the whole 
Court. 

Serjt. Draper for the defendant cited the cafe o'iWilfon v. Weljh^ 
2 Buljlr, 317, and i RoLJiep. 103, 117; 12 J, i,; in which 
he faid the contrary was determined, and the cafe in Cro. yac. 
251, held not to be law. He alfo cited 7 /W<z//’r cafe, Latch 
186, to fhew that the defendant was not obliged to acknowledge 
a fine before commiflioners. 

We were all of opinion that the plea wgis good; for though 
there are generally more acres of land put in a fine than are in¬ 
tended to pafs, that the fine may be fure to comprehend enough, 
and therefore this alone would not be a fufficient obje<3ion, yet 
the plaintiff ought not to have added a new place, fince there 
could be no neceflity for that. For the covenant only extends 
to lands in the townjbip of Ilton, and the fine is of lands in the 
parijb of Majhamy in which the defendant cxprefsly avers that 
he has other lands. And in the cafe in Cro. yac. 251, the de¬ 
fendant did not aver that be was feifed of any other meffuages. 
Befides this is flronger, being in the cafe of a wife, who may be 
barred of her dower by this means. 

As to the objedion that they were not obliged to go before 
commiflioners to acknowlege the fine, we did not rely on that. 
But my Brothers Denton and Forte/cue A. feemed to be of that 
opinion: But I and my brother Wm. Fortefeue thought otherwife. 

Judgment for the defendant nifi; the laft day of the term 
adjourned until the lirft day of Trinity term at the defire of 
Se^t. Wright y who admitting then that he had no caufe to fhew, 
judgment was made abfolute.’* 

3 
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Roger Acherley againfl Bowater Viirnon 'a). 

The opinion of the Court was thus delivei ccl l>v 

Willes Lord Chief Jiiftice Debt. The ciulc w.i, nicd be¬ 
fore Lord Chief Juftice Eyre in London 24th Fel/nmry^ 8 Gro. 2. 
Verdi«£t for the plaintiff for,1900/. fubjedk to jhc opinion ol the 
Court of B. C. on the point of kw arifing on the will and 
codicil of Thomas Vernon Efq.; and therefore fo much of the will 
and codicil as related to the point in queftion was diredled to be 
inferred in the cafe. , 

The action was brought by the plaintiff as adminillrator of his 
wife Elizabeth Ach-rhy deceafed, and was founded upon the 
ftatutc 32 Hen. 8. c. 37. entitled an a£l for recovery of arrear¬ 
ages of rent by the grantees of tenants in fec-fimplc, hich ex¬ 
tends to the adminiftrators of tenants for life of rents, and was 
brought by the plaintiff for the arrears of an annuity of 200/. 
due to his faid wife, which was devifed to her by the will and 
codicil of Thomas Vernon^ 

The cafe lets forth that the faid Thomas Vernon by his will, 
bearing date the 17th oiyune 1711, gave unto his fifter Elizabeth 
Acherley^ then the wife of Roger Acherley.^ one annuity or rent- 
charge of 2co/. a-year to be paid to her half-yearly out of the 
rents and profits of his real eftate to her own hands for her feparatc 
ufc, exclufive of her prefent or any after-taken hufband, and in 
cafe Ihe lhall happen to furvive my wife, my will is that the 200 L 
per annum be from the time of my wife’s deceafe made up the 
fum of 400/. per annum during the life of iny faid lifter for her 
foie and feparate ufe. And he by his will gave to his niece 
Lctltia Acherley the fum of 1000/. at her age of 18 or maniage 
which Ihould lirft happen, provided Ihe married with theconfent 
of her father and mother and his widow or of fuch of them as 
fliould be then living: but if Ihc mariied without fuch confent, 
he gave her but lOo/. and the 900/. was to ccafe and lall into his 
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1739* perfonal eftate ■&€. And after feveral oth^r devifes and legacies, 
icHMiLrr are immaterial to the point in queftion, he gave and be- 

VbtvoK refidue of his real and perfonal eftate, 

all his debts legacies and funeral expences being ftrft paid and 
fatisfied, unto his brother Ro^er Acberlty and four other truftees 
their heirs executors and adminiftrators upon fpecial truft and 
confidence in them repofed that (the annuity and annual rents 
before deviled to his wife and filler and other perfons therein for 
that purpofe before named being firft duly paid out of the rents 
ifliies and profits of his real eftate whereof he ftiould die poflefled 
whether freehold or leafehold, and after payment of all his debts 
and all legacies that he had or Ihould by his faid will or by any 
codicil or codicils give or devife, his funeral charges and the 
charges of the probate of his faid will and adminiftration being 
paid and fatisfied,) the laid truftees and the furvivor and furvi- 
vors of them and the hmrs and alfigns of fuch furvivor ihould 
lay out the reft and refidue of his perfonal eftate in lands in 
luck manner as is therein direded, and that the fame when 
purchafed Ihould be fettled to fuch ules as is therein alfo dired- 
ed, hut Jhould be fulyeS to fucb of tbe annuities given by tbe faid 
wiU as Jhould not be then determined. 

And the faid TbomasVernon by his codicil, dated 2d of February 
1720, ratified and confirmed his faid will (except in the al¬ 
terations therein mentioned), and in the firft place direAed that 
the portion or legacy thereby given to his niece Letitia Acberlty 
be made up in the whole 6000 /. and payable to her at her age 
of 21 or marriage, which ihould firft happen; and he recom¬ 
mended it to her to take her own mother*s and his wife's confent 
to the marriage, if they Ihould be then living. Then fbHow 
thefe words on which the queftion depends; ** But my mind 
and will is that what I have fo given to my filler and niece be 
by them accepted and taken in Keu and fatisfadion of all they 
or either of them might claim out of my real or perfonal eftate, 
and upon condition that they releafe all right and title thereunto 
unto the executors and truftees in my will named. And having 
thus provided fcMr my filler and niece, 1 devife all the lands by 
me purchafed fmce the publifhing of my will (and he had in 
fad purchafed feveral eftates afterwards) to the fame ufes as I 
have given my manor of JIanbury and the bulk 6f my eftate by 
my will.” 


Mr. 



EASTER TERM, ia Geo. II. C.E. 

Mr. Vernon died 5th of F^tmary 1720$ after wfiofe death the 
fatd itBjger Acberky end Elizabetb his wife in right of the faid 
FMsuAetb were feifed of the (idd yearly rent devifed to the laid 
EKteabetb as aforeiiatd in their demefne as of freehold by virtue 
•of the fatd gift and devife, and the defendant entered on the 
manor and other the lands chargeable, and was and ever fince 
has been tenant of the demefne thereof. The a^ion is brought 
for 1900/. for nine years and an half arrears of the faid annuity 
of 200/. due on the 5th of February 1731 in the lifetime of 
the faid Fihoahetb Acherle^ and alfo in the lifetime of the faid 
Mary the wife of Thomas Vernon, Elizabetb died 3d of May 
1739, and (he never made any releafe unto the truftees or exe¬ 
cutors in the teftator*s will named. 

The queftion which arifes upon this cafe (o), and which was 
referved for the opinion of the Court, is whether the plaintiff, 
as adminiftrator of his wife Elizabeth^ is entitled to recover the 
arrears of this annuity or any part thereof, his wife Eiizabetb 
never -having 'executed any releafe either of the real or perfonal 
eftate of the teftator*to the executors and truftees according to 
the condition in the codicil. And this will depend upon thefe 
two queftions; 

I ft, Whether it be a condition precedent or fubfequent; if it 
he a condition precedent, the plaintifi* is certainly entitled to 
nothing,^ becaufe nothing ever vefted in EUzabetb^ (he not 
having performed the condition. 

2dly, But fuppofing it to be a condition (ubfequent, the next 
queftion will be whether it ought not to have been performed in 
a reafonable time, or at leaft fome time in the life of ERzabetb, 

In refpe£t to both thefe qudlions, 1 (hall in the firft place 
confider what was the intent of the teftator, and in the next 
place what conftrudtion may be put On the words of the codicil 
according to the rules of law and grammar. 

i 

And we are of ofunion that the intent of the tefUtor is plsun 
and clear; that his lifter and her daughter ftiould have no part 
either of his real or perfonal' eftate but what he has given them 

(.>) This cafe was argued four (iivetal I JulHce l^tve^ and twice after Lord Chief 
times) twice'M ete tiow of Lord Chief | Juftictprefided in this Court. 

by 
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by his will and codicil; that they fliould accept of that as a full 
provifion for them and in full lieu and fatisfaflion of all their 
claims and demands whatfoever either out of his real or perfonal 
eilate, and that the perfon to whom he had given his eftate 
with an intent to prcferve his name and family fliould enjoy it in 
peace and quietnefs, without any diflurbance from his female 
heirs. Having thus (fays he) provided for my lifter and niece, 
1 devife all iny eftate &c. And this being his plain intent, he 
could never intend that his heirs, for whom be had fo provided, 
fliould be at liberty to difputc the devlfee’s right for fcveral years 
together and yet all the while to inlift on the payment of their 
annuity. He therefore certainly intended an immediate rcleafe, 
or at Icaft that his lifter fliould receive no part of the annuity 
until Ihe had executed a rcleafe. 

This being his plain intent, I will in the next place confider 
whether or not fuch a conftrudtion can be put upon the words 
of the codicil according to the rules of law and grammar as is 
agreeable to the intent of the devifor. I mull own that when¬ 
ever I am fully fatislied of the meaning and intention of the 
teftator, I ihall always endeavour, if poffible, to put fuch a con- 
ftrudlion upon the words of a will that his intent may not he 
fruftrated. Arul with that inclination I fliall confider the words 
of this codicil, which plainly create a condition; “ But my 
mind and will is that what I have fo given to my lifter and niece 
be by them accepted and taken in lieu and fatisfadion of all 
they or cither of them might claim out of my real or perfonal 
eftate, and upon condition that they rchafe aH right and title there¬ 
unto unto the executors and truftees in my will named &c.’* 
My Brothers arc of opinion that the words of this codicil are 
fufllcicnt to create a condition precedent- And though I 
doubted of this at fiift, I am inclined to be of the fame opinion, 
though I am not fo clear as to this point as I am in refped to 
the fecond ; and if I agree with them in either point, the con- 
fequence is that the plaintiflf cannot recover. 

I know of no words that either in a will or deed neceflarily 
make a condition precedent, hut the fame words will either 
make a condition precedent or fubfequent according to the nature 

3 of 
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of the thing and the intent of the parties (d). If therefore a 
man devife one thing in lieu and conlideratioa of another, or 


{a) So Afiihurjl J., in delivering the 
opinion of the Court in the cafe ofHotham * 
V. The Eqft India Company^ i Durnf- ctf 
Eafl 645, faid “ There are no prccifc 
technical words required in a deed to make 
a ftipulation a condition precedent or Tub- 
fequent; neither doth it depend on the 
circumftance whether the claufeis placed 
prior or pofterior in the deed, fo that it 
operates as a provifo or covenant. For 
the fame words have been conftriltd to 
operate as either the one or the other ac- 
c ording to the nature of the tranfa^on.” 
This queftion has more frequently arifen 
on the conftrudtton of contrads' than of 
wills. And all the determinations are 
founded on the fame ground, the intention 
of the parties as it is to be colledted from 
the whole indrument, without confidering 
the order in which the rcfpcdlive cove¬ 
nants arc placed; or, as^Mbre accurately 
exprefled bv Lord Mansfield in King Jim 
v, P) efion^ DmgL 690, ^ The depend* 
dice or independence of covenants is to ! 
be collefled from the evident fenfe and 
meaning of the parties ; and, however 
tranfiJofcd they may be in the deed^ their 
precedence muft depend on the order of 
time in which the intent of the tranfadion 
requires their performance.” 

The cafes on this fubjed may be ar¬ 
ranged in three clafles ; 

ift, Thofe ot independent covenants^ 
where one party may maintain an action 
oil the covenant to be performed by the 
other, without averring performance or 
the covenants on his own part, and to 
which a£hoti the defendant cannot plead 
nonperformance of the plaimifTs cove¬ 
nants in bar. 

adly. Thole of eUpendent and concur* 
renl covcjiants^ where the a£l of each party 
is to be done at the fame time. 

3dly, Thofe of dependent covenants or 
romitUons precedent^ where the performance 
Qt one aA depends on the prior perform¬ 
ance of another by the other party, and 
where until the prior adl is done no right 
is vefted in the party who ought to per¬ 
form it, nor is the other party liable to an 
a^Vion on his coven;int. And in both the 


laft cafes the party fuing.muft aver that he 
has performed, or was ready to perform, 
or was prevented by the other party per¬ 
forming, the covenants on his part, and 
the defendant may plead nonperformance 
by the plaintiff in bar of the a£lion. 

Of the firft kind are the following 
modern cafes; Blackwell v. Najh^ i Str. 
S35 5 kPyvilv, Stapleton^ ib* 6 i^\ Men it 
V. Ram^ ib, 460; Daxtjon v. Myer^ % Str. 
712; MartindaU v. Fijher^ I IVilfi 88; 
Boone Eyre^ 2 BL Rep* 1312; Bach v. 
Owen^ 5 Durnfi £ff Eqft 409 ; Campbell 
v. Jones^ 6 jD. £. 570; Boone v. Eyre^ 
2 Hm BU Rep^ C* B. 273. »• a* and Terry 
v. Dmtze Bart. 2 H* BU Rep* 389. 

The following fall within the fecond 
clafs; Lock V* Wright^ tStr*^ 6 g\ Jomi 
V. Barkley^ DougL 684; Kingfion v. Pref 
ton^ cited in DougL 688; Goodijfon v. 
Nunnj 4 Durnf* fsT Eqft 761 ; Lord 
AUborough v. Lord Newhaaen there cited 
763 ; Morton v. Lamb^ ^ D*i^ E* 125 ; 
and The Duke of St* Albans v. Shore, 
t H, BL Rep* C, B* 270. 

And thefe cafes are of the laft dc- 
feription; Hejketh v* Gray, Say* c8j; 
Collins V. Gibbs^ 2 Burr* 899; Hotham 
V. The Eqji India Company, i D* E* 
638; Davis v. Mure, and IVhite v, Mid*^ 
dleton cited in 1 D. EfT E* 642 ; Pole w. 
Harrobin, there cited 644; Campbell v. 
French, in error, 6 D*li E- 200, (reverf- 
ing the judgment in C* B. 2 H* BL 163;) 
Poster v. Shephard, in error, 6 D EsT £. 
665, (affirming the judgment in C- B .;) 
Worfiey v. Wood and Others, in error* ib* 
710, (reveriing the judgment in C. B* 
2 H. BL 574 ;) Oldman v. Bewicke, 6 £>. 
Esf E* 714, and 2 //. BL 577. ». a *; and 
Routledge v. BurrelL i H. BL 254.— 

I The more ancient cafes are not here coU 
I Icded* bccaufe they are to be found in the 
I different abridgments. If there be any 
apparent contradi^ion in any of thefe de¬ 
terminations, it has arifen not from a de¬ 
nial, but a cnifapplication, of the principle 
in the particular inftance, ftnee the Courts 
have in all the cafes profeflled to decide on 
the (acne ground. 
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« 

agri<« Co do any thing or pay a Aim of money in confideratioa 
of a thing to be done, in thefe cafes that which is the conAder- 
ation is looked upon as a condition precedent. So is the 
cafe of Peters v. Opie^ i Ventr, 177. and i Sound. 350. if 
a man agree to' pay a Aim of money to another pro labore 
fuo in pulling down a houfe, the pulling down of the houfe 
is a condition precedent. So is the cafe of Thorpe and Thorpe^ 
I Saik. 171, where a man agreed to pay a fum of money 
to another be releafing the equity of redemption in certain 
lands. And fo is the cafe of Turner v. Goodwin^ adjudged by 
Lord Macclesfield and the reft of the Judges of B, R. upon 
great conAderaiion, P. i^Anne^ in which cafe Goodwin (a) 
was to pay Turner 1500 L be ajfigning a judgment. In all 
which cafes it was holden that the party who was to receive 
the money was not entitled to demand it until he had performed 
that which was the conAderation of the payment, and which 
was conAdered in all thefe cafes to be in the nature of a condition 
precedent. It was faid indeed in the cafe ssPdTborpe and Tborpe 
that if a particular day be appointed for payment and the day 
will happen before the thing can be performed, an adion may 
be brought for the money before the thing is done, and in that 
cafe it muft not be conAdered as a condition precedent: but if 
the thing can be done before, it muft. It is like wife held in 
Hoh. 41. and feveral other books that if a man has no other re¬ 
medy for the thing which is to be done in conAderation of the 
payment but the ftoppage of the money, in that cafe be is not 
obliged to pay it until the thing is done. And for this reafon it 
has been always holden that if an annuity be granted pro con- 
Alio impendendo, if the grantee refufe counlel the annuity 
ceafes. So likewife if it plainly appear to be the intent of the 
teftator that the devifee Aiall not have the benefit of the devife 
unlefb he perform a certain a£l enjoined him by the deviror,this 
is a condition precedent; and the devifee Aiall have no benefit 
of the devife Until he perform it, even though the condition be 
never fo unreafonable if it be not illegal or impoAible; for 
cujus eft dare ejus eft difponere. A man may difpofd of his 
eftate at his own will and pleafure and upon what terms he 
thinks fit; and men*s wills (as Lord Hale fays) are the laws that 


(a) va Fert. HJ. to A&if. 154} 190 } and 222. Giti. Cqf. in Law-and Eq. 40. 
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pritrate men are allowed to make concerning their eftates, and 
courts of juftice are bound to carry them into execution. It is 
upon this foundation that the great cafe of Bertie v. Falk- 
land (u] was adjudged, which was fo well coniidered and fo fo- 
lemnly determined, where a devife to an infant of but ten years 
of age in cafe Ihe married Lord Guildford within three years be¬ 
came void on nonperformance of the condition, though (he was 
an infant, and though the performance of it was not in her 
power; and the reafon given for it was becaufe it was a con¬ 
dition precedent. And it was faid in that cafe that even a court 
of equity can give no relief in cafe of a condition precedent, 
tlumgh it becomes impoifible by the ad of God. The cafe of 
Fry and Porter {b) is founded on the fame reafon. 

• 

Now* I will try the prefent cafe by the reafons of thefe 
fevcral cafes. And, firll, this annuity is plainly granted in con- 
lideration of the releafe; fo are the exprefs words of the codi¬ 
cil. Nor has the devifee of Mr. Vernon any remedy to obtain 
inch releafe but by (lopping the payment of the annuity. And 
it is as plain, 1 think, or rather plainer than in the cafe of Bertie 
and Falkland^ that Mrs. Acberley Ihould not have the annuity 
unlefs (lie perform the condition. The words in the one are 
“ in cafe (he marries”; in this “ upon condition that (he releafe”; 
which is certainly at lead as drong if not a dronger exprelTion 
than the other. And there is no pretence to fay in this cafe 
that (he could not perform the condition before the time of the 
payment of the annuity, for the fi'rd payment was not to be 
until (ix months after the tedator’s death, and (lie might as well 
I eleafe her right in (ix months as at any future time. Befides 
the particular manner of penning this claufe affords another 
very drong argument that this was intended to be a condi¬ 
tion precedent; for all the words are in the prefent tenfe. He 
wills that the annuity be accepted in lieu and fatisfa<dion and 
upon condition that fhe releafe; which is jud the fame as if he 
had faid ** I give her the annuity fhe releafmgf whicli expref* 
fion has always been holden to make a condition precedent, as 
appears from the cafes which I have already mentioned, and 
from the cafe of Large and Chefbire, i Vent, 147, which is a 

w 

(a) Vid, 2 /Vrh. ^33; Sati, 231; j ( 1 ) iAfcd.joo. 

12 Moii, 182; anJ a Ftetm. 220, 
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* 739 * point to this purpofe. A man agreed to pay $0!* to 

a^h ml eV 3 ^' making him a good ejiate in certain lands: it was holdeii 
ogaiHjt to be a condition precedent, and that S. could not demand 
•the money until he had made him a good eAate in thefe lands. 

I will in the next place confider the objedkions that have been 
made again A.this conArudtion. 

I A, It was faid that the devife of the annuity is by the will,-and 
•the condition is only in the codicil which was made nine years 
afterwards, and therefore it muA be a condition fublequent. 
But there is no weight in this objedkion; for the will and co¬ 
dicil which confirms the will and is declared to be part of it 
muA be conAdered as one and the fame inArument; and there 
is no priority or poAeriority in a will as there is in a deed, but 
every part of a will muA be taken and confidered together. 

2dly, It was'faid that if this be faid to be a condition prece¬ 
dent, it was an impoAible condition and therefore void, becaufe 
the wife could not make an eAedlual releafe unlefs her huAiand 
joined with her in a Ane, and he mightVefufe to do fo. But 
the foundation of this argument is falfe; for admitting that Aie 
•could not make an eATedual releafe unlefs her huAiand joined 
with her, it is not therefore an impoAible condition but only a 
condition which it was not entirely in her power to perform. 
And there are a multitude of conditions in the books which are 
held to be good, though it was not in the power of the party 
to perform them without the confent or aAiAance of another. 
If this were an objedlion what would become of all the con¬ 
ditions to marry ? for it is in no one’s power to marry whom 
he pleafes. BeAdes it is not very clear that it was out of Mrs. 
Acherley% power during her coverture to perform this condition. 
For a feme covert may levy a Ane without her huAiand, and 
it will bind her and her heirs if the huAiand do not enter and 
avoid it; as is exprefsly held in 7 Hen. 4. 23 ; 11 Hen. 4. 25. 
b,\ in Mary Partington % cafis \o Co 43. <2., and feverat other 
cafes {a). And if in the prefent cafe Mrs. Acberky had levied 
a Ane and her huAiand had endeavoured to avoid it by entry 

(a) Bro.Abr. “ Fines” pi. 33; Heb. 1 —Sec A£areau'% C3&t » ^P‘ **o5* 

225 3 the Earl of Bedford’s cafe, jCo,9i I 
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alhsr hU wife had accepted of the annuitf, I have no dotibt hut 
that a court of equity would have granted an iojundlon againft 
him* 

^dly, The next ohjedion was that the eftate itfetf is not given 
to the truftees until after the annuities are paid and fatisfied, and 
therefore they were not capable of accepting a releafe from 
Mrs. Acbtrley until after the annuity was at an end. But this 
is to put fuch a conftrudiop on the will as would make the 
whole inconfillent, and would make Mr Vernon (who was a 
very great and learned man) fpcak the greateft nonfenfe imagin¬ 
able ; but this objedion arifes only from the inaccurate penning 
of one claufe in the will. But the words nj^er the annuities 
paid and fatisfied plainly mean only that the eftate (hall be fub- 
jed to the payment of the annuities; for he fays afterwards 
that the eftate (hall be enjoyed by thofe to whom he has given 
it fubjed and liable to thtfe annuities, which it could not be if 
the eftate itfclf were not to commence until all the annuities 
were difeharged, 

4tlily, The next objedion is ftiil of lefs weight, that he could 
not intend that Mrs. Acberhy Ihould releafe all her right imme¬ 
diately, becaiife if ftie did llie would releafe the annuity itlelf: 
there is foine conceit but very little argument in this ; for to be 
fure Ihe would only be obliged to releafe all her other claim on 
the eftate, and not this charge of the annuity, which is the 
confulcration of her giving the releafe. 

jthly, The laft objedion was that the fame condition in the 
fame fentence and by the fame words is annexed to Letitia the 
daughter's legacy, and that that muft be a condition fubfequent, 
and therefore this muft be fo too; becaufe th‘e legacy of 6000 /. 
is given to her payable at her day of marriage or age of twenty- 
one, and as Ihe might marry before twenty-one Ike would then 
be entitled to her legacy and yet would be incapable of giving 
a releafe. And this was the objedion (I own) that ftuck with 
me and created my doubt: but 1 think it will receive an anfwer. 
For an infant before twenty-one may levy a fine, and if he do 
not avoid it during his infancy, it will bind him for ever j fo 
it was held in 2 Co, 58. a, Beckwit/js cafe, and in fevcral other 
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1739. Cftfes, and is undoubted law [a). Now if had accepted 
money at her day of marriage befose twenty-oac and levied 
.a fine and had afterwards endeavoured to avoid it during her 
^nonage, the Court of Chancery would certainly have hindered 
her by injunction, vdiich Mr. Fcrwo/r wdll Icnew and therefore 
might very well intend this to be a condition precedent. And 
1 am the more inclined to think that he tiid lb by the alteration 
that he made in hisoodicH; for he has given her the 1000/. by 
his will, -to which he did not annex this condition payable at 
the age of eighteen: but when he gave her 6000/. by his codicil 
to which he annexed this condition, he made it payable at 
twenty-one. Though therefore 1 doubted at firft, upon con- 
fideration I am inclined ,to be of the fame opinion with my 
Brothers that the condition annexed to annuity 

was a condition precedent. 

Secondly.—^But fuppofing it to be a condition fubfequent, I 
am ftill of opinion that the plaintiff cannot recover, for that it 
ought to be performed in a rcafonable time. And I am rather 
inclined to think that it ought to have been performed at the 
end of fix months when the firft payment of the annuity be¬ 
came due. But 1 am clearly of opinion that it ought to have 
been performed before it became impolfible; for to fay that it 
is now become impolfible by the a 5 k of God, and that it is 
thercfcMre void if a condition fubfequent, is a mere fallacy. If 
indeed it had been directed to be done on a particular day, and 
Ihe had died before that day, the argument would have had 
great weight. But flic might and ought to have performed it 
immediately, if Ihe inliftcd upon having her annuity; and 
therefore it was her own laches that it was not done before, of 
which Ihe lhall not take advantage. To fay that Ihe had her 
whole lifetime to perform it in is, I think, moft abfurd; for 
then Ihe might contrary to the exprefs diredions of the teftator 
difpute the devifee’s right to the eftate for many years and yet 
all along enjoy the benefit of her annuity. If I were at liberty 
to take notice of any thing that is not in the cafe, (he and her 

12 Co. 127 ; 174. S. P,—See alfo 2 vol. 
Pari, lioll, iokdw.%, p. 342. 


(fl) Parker v. PrimaUy 3 Keb. 480. 
Herbert Perrei’s cafe, 2 Ventr. 30; 
Moeriz', IPtncb 


hulband 
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hulband did in fadt controvert'tbe devifee*! right to •part of the 
eftate for many years togedier. 

It was faid that there ought to liave been a requefl: on the 
other part before Mrs. Acherhy was obliged to execute a releafe: 
but I think not^ for until fhe demanded the annuity they might 
not think it worth their while to demand a releafe: but it was 
her bulinefsto do the firft a^ in order to entitle herfelf to the 
annuity. 



Ache&i tr 
agawft 

Vbunon. 


Another argument was made ufe of a little inconfillcnt with 
this; for it was faid that as Mr. Vernon had given away all the 
reft of his real and peribnal eftate, and bad undoubtedly a right 
to do fo, Mrs. Acberlej had no right to releafe, and as her 
releafe would have fignified nothing the condition therefore 
was entirely immaterial. But it is -plain that the teftator 
thought it material, and it is as plain from what has happened 
that he judged right. However if Ihe had had no pretence of 
right, as the teftator .gave her her annuity upon thefe terms, 
Ihe was equally obliged to perform the condition, as was ex- 
prefsly holden in the cafe of Doughty v. iVe-tf/, i Sound. 215, 
where the party who was direded to releafe had no pretence of 
right. 


Upon the whole we are all of opinion that the condition of 
the devifc of this annuity not having been performed by Mrs. 
Acberkyy and it being now become impoflible that it ever Ihould, 
the confcquence is that the plaintiff as rcprefcntative of Mrs, 
Acberley cannot recover any part of the arrears of this annuity. 

According therefore to the rule entered into at the trial the 
verdict given for the plaintiff muft be fet aiide, and the plaintiff 
muft pay the cofts of a nonfult: but I hope as the fuit is be¬ 
tween near relations the defendant will not infift on any 
cofts”. 
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T. iztc It 

O. a. s 

Toefday, 
JoJy loih. 
The teiiator 
F. Eagle de« 
vifed thus 

CO my bro¬ 
ther TDomas 
for life« t^en 
to the neareft 
of my rela¬ 
tions, iT to 
B the fon of 
^ hnmas anif 
hii heirt for 
ever, and 
aftei their 
deceafes to 
the ocareft of 
kino red to 
me, /lift niifle 
and then fe¬ 
male ; the 
houfe &c CO 
defeend to 
the name of 
r agle, to be 
kept up as 
long as the 
world (hall 
endure, and 
never to be 
foli’MicId 
that B the 
fon ofTho- 
mas took a 
fee, 

7 Mod 296. 
Svo. cd. b C. 


Joseph Preston on the Demife of Peter Eagle 
agatnji Mary Funnell. 

The following opinion of the Court was delivered bjr 

Willcs^ Lord Chief Juftice. “ EjcAmcnt. This comes before 
the Court on a cafe which was made by my Brother Denton in 
a caufe tiled before him at Norwich alHzes, which cafe is as 
follows. 

Frducis being feifed in fee of the eftate in queflion, 

being a copyhold eftate held of the m'anor of Mulbarton m 
Norfolk^ fui rendered the fame on the iSth of yanuary 1689 
to the ufe of his will, and then devifed it in thefe woids; “ I 
give unto my brother Thomas Eagle all my goods chattels 
lioufehold ftulF money plate rings eftates houfes lands and .tene¬ 
ments, and all that I have in the world whatfoever both within 
doors and without, for and during his life, my debts funeral 
charges and legacies being fiift fatisfied and difeharged, and then 
the houfes and lands to the neareft of my relations (that is to fay) 
to Thomas Eagle my brother's fon to him and his heirs for every 
and after their deccafes to the neareft of kindred to me, firft 
male and then female, which faid lands and houfes arc never to 
be fold, neither freehold or copyhold, and to be kept up in 


good repair; and this houfe wherein I now dwell is to defeend 
to the name of the Eagles and to be kept up as long as the 
world {hall endure and never to be fold”. After the death of 


the teftator Thomas his brother entered, and was admitted pur- 
fuant to the will, and died. After his death at a Court held on 
the 24th of 03 ober 1709 Thomas the devifoi’s brother’s fon w’as 
admitted in fee to him and his heirs by virtue of the faid will, 
and afterwards at a Court held on the aSth-of March 1715 for 
a valuable condJeration he furrendered and fold the preniifcs to 
fames Charles and his heirs, who was admitted at a court held 
on the 14th of May 1716 and died fcifed; and Richard Charles 
his fon and heir, who is now living, was admitted on the 28th 
of Oblober i723» and has ever fince been in quiet poflTeffion, and 
the defendant Funnell is tenant to this Richard* Thomas Eagle 

1 ♦ the 
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tire fon died in yune 173 without fuffering a recovery of the 173$. 
premifes iu the court of the manor, though fuch recovenes arc p^ 7 s’tow 
cuftomary there to bar the iflue in tail or thofe in remainder. Eaol* 
Peter Kagle^ the leflbr, is fon and heir to the laft ‘Thomas Fvmt’fi.i.. 
Eagle. 

The qucftion is whether Thomas Eagky the teftatoi’s bro¬ 
ther’s fon, took an eftate in fee or in tail by the devife; if an 
edate in fee, then it is for the defendant, if an eilate in tail, 
then for the plaintiff {a). • 

The rule of law is plain and clear; and thorugh the words of 
the devife feem a little intricate at firft view, yet when they 
come to be confidered, they will not, I think, admit of much 
doubt. 


If the difpute were between the heir at law and the remainder¬ 
man, I fhould think it a very doubtful cafe, and fliould think 
that a court of law ought to be very cautious how they carried 
fuch an abfurd devife into execution, efpecially when it was 
plainly to create a perpetuity. But the queflion is not now 
whether the devife in remainder be good or not, it having cer¬ 
tainly never yet taken place, but whether or no this devife over 
docs not plainly fliew that the teftator by thefe words heirs of 
Thomas Eagle” meant only “ the heirs of his body.” 

Now the rule of law is that if the firft devifee cannot die with¬ 
out heirs fo long as there arc any of thofe perfons in being to 
w’hom the eftate is devifed over, in that cafe the firft devifee Ihall 
only have an eftate-tail, for it is plain that by the word “ heirs” 
he mnft mean “ heirs of his body”, otherwife the devife over 
would be vain and noafenlical. But if the devife over be to a 
ftranger, in that cafe the firft devifee takes an eftate iu fee j be- 
caufe in that cafe the meaning of the teftator is doubtful, for he 
might be miftaken in the law and might think that he could 
limit a fee upon a fee which he could not by the rules of law. 


(tf) This cafe was fiift argued in 
Hilary term 17^8 by XJylin Serjt. for 
tlic plaintiff and IVrtghi King's Serjt. for 
the defendant, and again on the 4th of 


yuly in this term by Eve King's Serjr. 
for the former and Belfidd Serjt. for the 
latter. 


Uu 


and 
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and confequently fuch remainder is v6id. This is now th6 
fettled rule of conilru^flion of wills of this fort, and was never 
doubted in any cafe that I can meet with, except the cafe of 
Nearn v. Jilen in Cro. Car. jy; in which cafe, though the 
judgment of the Court was againft this rule, yet Yelverton J. 
and Croke J. both very great Judges adhered to it. And this 
rule is adhered to in all the other cafes that I can find as well 
precedent as fiibfequent («). So is the judgment in the cafe 
of Webb V. Herrings Cro. Jac. 4*6., and 3 Bttljir. 192 {J/). The 
cafe of Parker v. Thacker^ 3 Lev. 70. The cafe of Nottingham 
y. Jennings^ Tr. \ 2 Will. B. R. reported in i Salk. 233 (c). But 
I have a fuller manufeript (i/) than the report in Salkeld^ where 
it appears to be a cafe made by Lord Chief Jullice Holt on a 
trial,before him, and he faid that he fhould have had no doubt 
but that a majority of the Judges in the cafe of Hearn v. Mien 
were of a contrary opinion. But the Court there determined 
againft that authority upon the firft argument. And in the 


(fl) See I RoJ. Mr^ 836, Soule 

V. GerrarJ^ Cro. Eliz. ^ 2 $; Tilly v. Col- 
2 Lev. 162; Allen v. Spendlove^ i 
Frectiu 7.1; Law v. Davh.^ 2 Str. 84.9; 
Pickering v. Towets^ AmhL 363 ; Tyte v. 
Willes^ Cqf. temp. Talk, i; 2 P. TV/ns- 
370^ Goodright v. Dunham.^ Dongi 266; 
Denn d. Geering v, Shenton^Cozup. 4103 
Doe d. Hanfon v. Fyldcs.^ Coiup. 833 ; 
Morgan v, GriffithsCowp. 234; Porter v. 
Bradley.^ 3 Durnf. {ff Eaft 145 ; Doe v. 
Perryn^ ib. 491 j Ivesv* Legge^ ih. cited 
in ». 488-—See alfo Ginger d. Whiter, 
tf^hltey pojl.. Tr, 1742, and Goodright d, 
Goodtidge.v. Goodridge^poff^ Mich. 1742. 
And for the purpofc of this rule a devife 
over to a perfon of the half blood of the 
firft devifee is confideiscd as a devife to a 
ftranger, and confequently the firft devifee 
takes a fee. Tiiourgh v. Barbut^ i Fez* 
89, and 3 Atk. 617. 

{b) \ RoL Rep* 398 and 436. S« C. 

(r) This cafe has been fince reported 
in 1 Ld. Raym* 568 ; i P. IVms. 23; and 
Com* Rep* %z. 

(d) The following is probably the 
manufeript note to which the Lord Chief 
Juftice alluded, Nottingham v. Jennings* 
In ejedment a cafe made coram Ld. Holt 
for the refolution of the Court was this 3 


John Jennings^ feifed in fee of the lands in 
qiieftion, ahd having three fons John., 
Daniel., and James^ devifes them to Daniel 
and his heirs for ever^ and if he die with¬ 
out heirs., then to John and his heirs. 
The devilor dies ; Daniel enters, and 
aliens the Lirul by Icafe and releafe to the 
defendant, and dies without iflue. John is 
likewife dead, and his heir is lellbr of the 
plaintiff. 'I'hc lingle queftion is whether 
Daniel by this devife had an eftatc in tail 
or in fee ; and adjudged on the firft argu- 
ment that it was only an eftate-tail. For 
the word “ heirs" in this cafe can fignify 
nothing but “ heirs of the body of the de- 
vifee’*: if it had meant fimply and properly 
heirs in fie, the devife over to the brother 
for want of fuch heir would be abfurd ; 
becaufe fo long as the devilce (liould have a 
brother, he could not die without heirs 
in fee; therefore to make the intoritioA 
of the devifor fenftble it is necelfary to 
conftrue tlie words to mean heirs in tail* 
tVebb V* Herring's cafe* Cro* Jac* 413, 
416. is exprefs to this point. And per 
Hokj If the majority of the Judges in 
Hearn and Allen's cafe had not been con* 
trary^ 1 ftiould have made no cafe of it." 
MS. Coll, Chief Juftice. 


cafe 
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«afe of Crumble v. "Jones (a), B. J 2 . H. •jAn, the Court on a 1739. 

fpectal verdid declared this to be the eftabli(hed rule, and ad- p*,rTo» 
judged in that cafe that the lirft devifee took a fee by the word *^*”^ ^ j ^ *'* 
“ heirs”, and that the limitation over was void becaufe it was Fu«kbi.i.. 
to a ftranger, and therefore did not neceflarily imply that the 
teftator by the word ** heirs” meant “ heirs of the body”} for 
he might think that he could limit a fee npon a fee, and fuch his 
intention could not take place according to the rules of law. 

Now let us try the prefent cafe by this rule, and fee whether 
Thomas the brother’s fon could want heirs fo long as the teftator 
had any neareft of kin in being, 1 mean fuch as were capable 
of taking lands by defcent; if he could not, then it is an eftate- 
tail, if he could, then it is an eftate in fee* And firft it was 
faid by the counfel that his brother Thomas would be his neareft 
relation and yet he could never take as heir to his fon, and that 


(a) Crumble v. Jones^ (1) HiL 7 Ann^ 
j 708,9. i?. R- By fpecid verJidl in 
inent it was found that Anthony Gubb^ be¬ 
ing feifed of the lands in efueftion, did 
devife them to his (laughter for life, re¬ 
mainder to A. the eldeft fon oi his daughter 
and his heirSf and for want of fuch heirs 
remainder to the right heirs of who 
was his daughter’s hufband. Tne de- 
vii'or dies, and the daughter; and aft^r 
wards A. dies without iffue, living J. S* 
T'he plaintiff is Ifcllee of the heir of the de- 
vifor, and the defendant of the heir of A. 
the devifee. 

“ It was agreed that the remainder to 
the right heirs of y. S. failed, for that 
J. S. was alive at the time when the re¬ 
mainder (bould have taken effcifl, and 
confequently had no heirs in whonh the 
remainder could veft. And therefore the 
queftion was between the heir of the 
devifor and the heir of the devifee, whe¬ 
ther by this limitation taken together A* 
had a remainder in tail or in fee. 

“ And it was the clear opinion of the 
Court that A. by this limitation took an 
effate in fee, and that the limitation over 
was void \ for the limitation is exprefs to 


A. and his heirs, and the remainder over 
for want of fuch heirs does not neceflarily 
fliew that the devifor intended that the 
eftate Ihould pafs over for want of heirs of 
his loily^ for he might mean for want of 
heirs in fee ; and it is but reafonable that 
the common and legal conftru^ion ,of 
words (liould be taken where it does not 
appear from a neceffary or plain implication 
that the intent of the devifor v/as other- 
wife. If therefore a limitation in a will 
be to the eldeft fon of the devifor and his 
heirs^ anc for want of fuch heirs remain¬ 
der to the fecond fon, who if the firft fon 
die without iffue is next heir both to his 
father and brother, in this cafe the limita¬ 
tion to the cldett fon muft be underftood 
to be an eftate-tail ^ becaufe the word 
heirs’' cannot be taken to lignify “heirs 
in fee”, when the limitation over for want 
of luch heirs is to the next heir in fee. 
And for this was cited a cafe lately ad¬ 
judged in U. A\ between Nottingham and 
yenmnos, Vid. CVff# 6Vr. 57. Hearn 
Allen^ t'^augh. 269, 270; Cro. Jac, +16; 
rt^ehb V. Herring f MS. Coll. IViUeSy 
Chief Jufticc, 


(i) Reported by the name rif Grumble v. Janei^ in a Cuf Air» 30a. //. 15* and 
in 11 Mod, 207. Aumbk v. fonts^ in talk. 238. 

therefore 
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Preston 


dcm. Eaclb 


again/I 

Fummell^ 


therefore though the fon fhould want heirs yef the devife over 
might give the ^ftate to the father. But this argument will not 
hold, becaufe the devife to the teftator’s neareil relations is not 
until after the deceafe of his brother Ttbomas^ to whom he had 
given an eftate for life. It was likewife faid that he might 
have very near relations of the half blood, who yet could not 
take as heirs to his brother’s fon. But to this it was anfwered 


that as the tedator was difpofing of lands, he muft mean fuch 
of his relations as were capable of taking lands by defeent and 
therefore muft mean of his whole blood; and I am inclined to 


be of this opinion, and therefore think that there is no conclufion 
to be drawn from this. 


But there is another contingency, which plainly Ihews that 
the teftator might have neareft of kin capable of taking by de¬ 
feent, and yet his brother’s fon might die without heirs; for 
his brother might marry a fecond wife and have feveral children 
by her, which children would be of the name of Eagle^ which 
children would be near relations of the teftator and capable of 
taking by defeent, and yet being of the' half blood to Thomas 
the prefent fon of the teftator’s brother could never take as heirs 
to him. 


And I think in this cafe we Ihould be as defirous as poilible 
to put this conftruftion on the will, both becaufe the defendant 
claims under a purchafer for a valuable confideration, and be¬ 
caufe it is plain that the teftator intended to create a perpetuity 
if he could by this devife over, which the law will not permit. 
If we were to put any other conftrudion on this, we muft alfo 
conftrue it to mean “ heirs male &c”j for the devifor has direded 
that the eftate ftiould continue in the name of the Eagles; and 
if it were to defeend to the daughters^ that would defeat the dc- 
vifor’s intention as exprefted in this part of the claufe. 

We arc therefore of opinion that the devife to Thomas the 
foqi of the teftator’s brother muft be taken in it’s legal and 
natural conftrudion, that confequently he took an eftate in fee, 
and therefore the judgment ought to be for the defendant: but 
as this comes before us upon a cafe, the rule of this Court muft 
be according to the rule of nifi prius, that the verdid for the 

3 plaintiff 
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jdaintiff be fet aiide, and the leflbr -of the plaintiff moft pay to the x 739. 
defendant the coft« of a nonfuit.” ETtin^ 

dem. Baoli 

To the above this memorandum was added in Lord Chief Fvnkbil. 
Juftice Willes'i Note Book.—No/e, “J. W, abfcnt, but 

conlenting to the judjgment.** 


Richard Tones on tlie Demile of William Cowper t. 12 & ij 

^ O. 2. 

and Thomas Bromefield John Verney TueVd»y, 

Efq. Thomas Warforo and Esther Ellis. 

TT HE opinion of the Court was thus given by a. tenant for 

life, hawing 
power to 

Willes^ Lord Chief Juftice. “ hjedment for a moiety of 
three meftuages two gardens two ftables and two coadi-houfes in 6* y«>« re- 

. ferving the 

Lincoltt S^Inn itclds, heft impror. 

The cafe was made before me at a trial in Middltfett^ Feb, 2 2d rent'granted 

1737, and is as follows. ?hM SrSl 

Sir John Cowper Knight was feifed in fee of fcverai m^uages Tot exj^^fled 

and moieties of mefliiagcs on the fouth fide of LincoMs-hn 

Fields in the parifhes of St, Giles in the Fields and St, Clement •>“» 

Danes^ of which the premifes in queftion are part. And by cowentnt by 

indenture dated 28th of April 1691 in confideration of a mar- keepUn re" 

riage to be had between him and Anne Stumey fettled the fame *de^* 

to the ufes following, as to a moiety of eight mefluages (of ^ 

which the premifes in qneftion are parcel) to tlic ufe of himfelf •thtr 4 )tufi 

for ninety-nine years if he flrould fo long live, then to truftees 

during his life to preferve contingent remainders, and from and 

after his death then to truftees therein named for coo years on **•'* “®* 

^8 bui'ding 

certain trufts, and after the determination of the faid term to Itrafe \vithiii 
the ufe of the firft fecond and every other fon of the faid Sir li'sSchY 
John on the body of the faid Anne lawfully begotten in tail male, g *aoi^'by 
with other remainders over ; and a provifo that it Hmuld and **"•"' ^®‘’ 

life, who had 

might be lawful for the faid Sir John Coufer or any other per- « bare nakfd 
fon that fliould refpedivcly be in pofleffion of the faid premifes ourwriegai 

intcreft, is 

void/ and confr^aenily not capable of being cohfl^med by ih« remainJer-man accepting fcnt. 


Xx 


or 




JoMBs d«jnk 
CowreiL 
•gtupft 

VBBw'r. 
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or any part tliereof by virtue of any of the limitations aforefaid 
from time to time during their Fefpedlive lives to make leafes in 
poiTeflion but not in reverlion or remainder of the faid premifes 
or any part thereof fo as no leafe fhould exceed the term of 
twenty>one years from the making thereof, and fo as the heft 
rent Ihould be thereupon referved. The term of 500 years was 
by confent not to be infifted on by either fide. 

The marriage took efiedl. And afterwards an ad was made, 
2 Anne^ to enable Sir yobn Cowper and Anthony Henley Efq. 
to make partition and grant building leafes of feveral meflTuages 
and tenements in lJncoln*S‘Inn Fields &c; in which ad the faid 
fettlement is in part recited, and it is alfo recited that the eight 
meifuages (inter alia) which they the faid Sir John and An¬ 
thony held by undivided moieties and in common between 
them were all or mod of them very much decayed and mud 
of necedity in a very diort time be pulled down to the 
ground and rebuilt or elfe the whole benefit of the rents 
thereof would be abfolutely lod, and that no perfbn would un> 
dertake to rebuild the fame unlefs encouraged by a longer term 
than twenty-one years which they the faid'Sir yohn Cowper and 
Anthony Henley were not empowered to grant, whereby not 
only the prefent intereds and edates of Sir 'John Cowper and 
Anthony Henley but alfo thofe in remainder were in danger of 
being totally ruined or very much prejudiced, it was therefore 
enabled that the faid eight meifuages with their appurtenances 
ihould be veded in four trudees therein named and their heirs, 
in trud to make an equal partition of the eight meifuages be¬ 
tween Sir John Cowper and Anthony Henley^ and proper di- 
redioDS are given for that purpofe; and then it is enaded 
** that it Ihould and might be lawful to and for the faid 
Sir John Cowper during his edate and intered in the undivided 
or divided premifes and after the death of Sir John Cowper 
as to fuch of the faid premifes whereof no building leafe ihould 
be made in his lifetime and to and for every other perfon 
and perfons to whom the premifes are. limited by the faid 
•indenture after the death of Sir John Cowper as they fhould 
be in podedion by virtue of the faid limitations, and in cafe of 
infancy to and for the guardian or guardians of fuch infants by 
indenture under his or their hands and feals, to grant leafe or 

demife 
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dtemife the Md vmdmded or divided moiety of the fald dght 1737* 
mefiiiages ftanding aad heiii^ on the foath fide of the faid fields j'oHt» deoi, 
bekinging or to belong to the faid Sir ybba Covoper with the 
appurtenances or any of thm or of any part or parts Vbkney. 
thereof at any time thereafter unto any perfon or perfons for 
any term or number of years not exceeding fixty-One years from 
the making dicreaf for the encouragement of rebuilding fuch 
leaied premifes, ib as no fuch leaie be made whhont impeach¬ 
ment of wafte by any exprefs words, and fo as on every fuch 
leafe or feafes there be referred to continue payable during the 
fame the full and utmoft yearly ground rents that could be got 
for the fame wkfa refpedi to the cofts and charges of rebuilding 
without taking any fine, and fo as in every fuch leafe there be 
contained a condition of re^^entry {or non-payment of rent and 
the ufiial and reafonable covenants; and that it fhould and 
might be lawful to and for fuch levees their executors &c, pay¬ 
ing and performing their rents and covenants, to have kcdd and 
■enjoy the premifes that fhould be fo demifed to them during 
their refpe^ftive eftates and terms therein.** 

That no partition has been made purfuant to the adl. That 
afterwards Sir yoBn Cowper by indenture, 25th March 1704, 
made a leafe to Richard Butler and his alligas of a moiety of 
one of the faid eight meffuages with the yard &c (being the 
premifes in queftion) to hold for fixty-one years from the making 
thereof. That the faid ad is recited in the faid indenture; 
and the faid leafe is faid to be made in purfuance of the faid 
power: but in reciting the power the deed omits that part of it 
which. fays that it ftiall be for the encouragement of rebuilding 
and referving the bejl in^oved ground rent wbicb can be got for 
the fame. The rent referved by this leaie is a pepper corn the 
firft year, and afterwards during the term 45 /. a*year payable 
quarterly; ufual covenants for payment of the rent &c: but 
the only covenant that in the lead relates to rebuilding is as 
follows; ** That the faid Richard Butler hb executors &c ihall at 
their oulrn proper charges from time to time during the term well 
and fufliclently repair uphold maintain and keep the faid mcf> 
fuages and premifes thereby demifed with the appurtenances, 
or fuch other mejfuage or buildings as JkaU during the faid term be 
built on the premifes^ in by and with all and all manner of need¬ 
ful and neceifary reparations and amendments when and ft> 

often 



< 17 ^ 

* 735 * 

^ mJ 

JoNxs <]em< 
Cow.px«. 
ttgminft 
Varney. 


TRINITY TERM, ii&ij'Geo. II. CP. 

•often as need be and require, and (hall leave them lb at 
the end of the term.” There is a claufis of ro^eatry for non* 
payment of the rent in 42 -days after the days payment. 
And a provifo that in cafe the premifes or any part thereof 
ihould during the term be confumed or in any way impdred 
by fire beginning in any other melTuage or tenement the faid 
Richard Butler his executors dec ihould ivot be compellable to 
rebuild or repair the fame^ and another provifo that if the laid 
Richard Butler bis executors &c ihould at the end of the firft 
forty years of the term be minded defirous to determine the 
leafe and eftate thereby granted, and ihould give notice of fuch 
his mind and defire in writing to the faid Sir Jghtt Cowper his 
heirs or aihgns or to fuch perfon to whom the remainder or 
reverfion of the premifes expedant upon the faid term ihould 
then belong or to the p^fon authorifed to receive the rent for 
the fpace of twelve months next before fuch his defire and in¬ 
tention, then and in fuch cafe the term and eftate thereby 
granted ftiould at the end of the faid twelve months next after 
fuch notice abfolutely ceafe. and determine according to the 
intent and meaning of fuch notice. That the faid Richard 
Butler duly executed a counterpart; and that the rent referred 
was the full yearly value of the premifes. 

That Richard Butler foon after the making of the faid in¬ 
denture entered on the premifes, and being fo pofTefTed eroded 
and built on pare of the premifes two new meftuages now in 
the pofteffion of the defendants Warfwrd and Ellis; and alfo a 
coach-houfe and liable now in the polTeftion of the defendant 
Vemey; and that the moiety of the faid capital melTuage and 
the reft of the premiles in the faid indenture of demife con¬ 
tained are now likewife in the poiTeftlou of the faid defendant 
Verney* 

That yabn Burnett by virtue of an alllgnment from the exe¬ 
cutors of Richard Butler^ dated 2 2d of November 1708, was en¬ 
titled to all the remaining intereft in Richard Butlers leafe of the 
ajth of December 1704. That Richard Butler and '^ohn Burnett 
refpedively duly paid thereferved rent to the faid Sir yohn Cowper 
during his life; that he died on the a^d of OBober 1729; and after 
his death Jahn Burnett continued in poflelBon of the premifes and 
paid the referred rent of 45/. a-year for two or three years after 
the death of Sat John Cowper unto the leftbr of the plaintiff WiU 
Ham Cowper^ the eldeft fon of Sir yohn Cowper by the faid Anne 

3 Sturney, 
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Sfumejf. Tbft( the Id^r Tbomai Sroi^hi h the only furviving 
truHee. undeE-thelHd wSt ; .and.tbat the other three '<lied in'the 
Hfettme of Sir ynibn Covoper* 

Ihe queftton that was referved upon this cafe was the general 
queftion, whether the leflbrs of the plaintiff or either of them 
are entitled to recover the whole or any and what part of the 
premifes. And this quellion will,depend upon thefe three; 

I ft, Whether the. leafes,* which ^\x "John Cowper &c were 
empowered to make by the ftatute 2 for the term of fixty- 
one years were to be building lee^cs; 

adly, If they were, whether the le^c under which Mr, 
iBurneU claims, was fuch a building ledfe; 

3dlyy If the two firft points ftiould be againft the defendants, 
whether Mr. Cowper the lelTor has not coniirmed this leafe by 
acceptance of the rent from the leftee. 

As the evidence was laid before me in a very confiifed manner 
at the trial, and as it is a cafe of fome value, I was very deiirous 
to have the opinion of my Brothers; but now the matter has 
been fully fpoken to (<?), and every thing has been lifted to the 
bottom, it is, I think, a very plain cafe. 

■ 

As to the firft point; we are all clearly of opinion that the 
leafes for fixty-one years, which Sir John Covoper and others 
were empowered to make by the ftatute 2 An.^ were intended 
to be building leafes; not leafes only for the encouragement 
of rebuilding, as was endeavoured to be made out by feveral 
very ingenious arguments by my Brother Burnett (who argued 
laft for the defendants,) but leafes by which the leflees Ihould be 
obliged ^ to rebuild, and in, which there Ihould be a proper rent 
referved and proper covenants for that purpofc. We agree that 
in the conftrudion of afts of parliament, as well public as 
private, the Jhtention of the Legiflature ought to be inquired 
into, and when that appears plain and clear, the greateft regard 
ought to be had to it. But this intention muft be colleded 
from every part of the aa> and every part of it .flicws that 

(ff) The cafe was,argued by Vnmt and for the defendants, oti the 15th of anJ 

fTright King’s Serits. fortbe and ’ a9th 1739. 

by fitiwwr King’s Scijt. and Bumttt Serjt. 

Y y thefe 


ml 



, JoNBaiieine 

C0W?E1L 

againft 

VfiRNBlTa 



THraXTT TERM, la Se 13 Geo. S. C.T. 

*739 thcfe were defigned to he Builtiing lectfu. Hie %&. is en^kd 
joHsTdriL. ** enable Sir yobn Chwftr and Mr. &nley to make 

Coweii<i j partition and grant building leafes.^* In the recital one of the 
reafons alTigned for making the adX is that moft of the houfas 
wete very much decayed and muft of neceflity in a Ihort time 
be pulled down to the ground and rebuilt, or eHe the whole be> 
nefit of the rents thereof would be abfolntely loft, and that 
no perfon would undertake the rebuilding of the feme unlefs en¬ 
couraged by a longer term than twenty-one years, whereby the 
prefent eftates and interefts of Sir yobn Cowper and Mr. Henley 
and alfo of thofe in remainder were in danger of being totally 
ruined or very much prejudiced; by which words it is plain 
that thofe who were to have leafes for fixty-one years were to 
undertake to rebuild. In the powor itfelf it is faid that Sir John 
Cowper and thofe who come after him might make leafes for 
fixty-one years of fuch of the premifes of which he had made 
no building leafe in his lifetime. In the defcription of thefe 
leafes indeed it is only faid ^ for the encouragement of rebuild¬ 
ing j*’ and thefe are the only words in the a«ft from whence any 
inference can be drawn on behalf of the defendants. But to 
put this reftrained conftrudion on the words, and to determine 
that it was only intended that kafes might be made for fixty- 
one years which long term would be an encouragement to lelTees 
to rebuild, but that they were to be kft at liberty whether they 
would rebuild or nc^, is to contradid the plain intent of the 
ad exprefled in every other part of it. Firft, The title and re¬ 
cital, as I have already obferved, (hew this. In the next place 
by the words made ufc of in the beginning of this very claufe 
which gives the power it is plain that Sir John Cowper'% were 
to be building leafes; and it could not be intended that thofe 
who were to come after him were to have a larger power than 
him: belides this queftion arifes on a leafe made by himfelf. 
And then the words at the latter end of this claufe make it ftill 
-ftronger; for the rent which is to be referved is To be the full 
and utmoft yearly ground rent that could be gotten with lefped 
to the cofts and charges of rebuilding. We have, therefore no 
doubt upon this firft point, but mre all clear that it ought to be 
a building leafe. 


'Secondly; 
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Secondly; And we have as little doubt upon the fecond, that 1739. 
this cannot be confidered as a building leafe within the meaning jo„e; ^em 
of the adi. There is no power given to the leflee to pull down 
and rebuild any part of the premifes,' nor any obligation bpon Vb^rhsy. 
Iiim to do fo,- nor any covenant for that purpoA;. And in the 
•very recital of the power that part for the encouragement of 
rebuilding and that relating to the refervation of the beft ground 
rent that could be gotten with refpedl: to the charges of rebuild* 
ing fecm to be purpofely omitted. A reafonablc covenant in a 
building leafe mud certainly be meant of a covenant to build: 
but there is none fuch in this leafe. It was infided indeed that 
the covenant to repair and uphold implies this, and feveral cafes 
were cited to this purpofe ; but it was very well anfwered that 
at mod this only relates to rebuilding in cafe the buildings ihould 
fall down, but that there is nothing in this leafe that au- 
thorifes the ledee to pull down the buildings, nay that it would 
be wade if he Ihould {<1), and the lelTor may beiides bring an 
action for the materials when pulled down. Betides the bed im* 
proved rent is referved without any regard to the charges of rebuild¬ 
ing, which is another very plain argument to fhew that building 
was not in the contemplation of the parties at the time of male- 
ing the leafe. The provifo likewife that the leticc ihould be at 
liberty to quit the premifes at the expiration of forty years af¬ 
fords another very drong argument to this purpofe. For though 
1 do not think it makes the leafe itfelf void, yet it ihews plainly 
that this was not intended to be a building leafe; for if the 
ledee had been to rebuild, he would have been detirous to keep 
the premifes as long as he could, and would never have detired 
a liberty of quitting the premifes before the end of the term. 

But this liberty could be inferted with no other view but led 
the premifes Ihould become fo ruinous before the end of the 
term that the ledee Ihould not think it worth bis while to keep 
the premifes in repair at a great expence and pay at the fame 
time the bed improved rent for them. What is found in the 
cafe that he has in fad voluntarily built -two houfes &:c on the 
premifes will make no alteration in the cafe^ tird, becaufe he has 

(«) 4 C). 63. The old law on this | /ar^^r, Q. Lit. 33. it was wafte. But 
fubjed was (b ftriS that if the lelfix pulled fee Mallintux v. Pnoeliy 3 P. JPms. aCS. 
down a houfe and builtanotherin its room ». F. 

** B.,or even 


not 
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173^ not pulled down the old houfe which was ruinottoand rebtiUt 
oKE^iw. that, which was what was intended by the ad; fecondly, but. 

principally, becaufe what he has d6ne llnce more-than he was 
ViMitr, obliged to do by the leafe certainly cannot malce that leafe good 
which was void ab initio, according to that known rule in the 
law quod initio non valet tradu temporis non.poteft con- 
valefcere. If a leafe were made by a perfpn, who ought to re- 
ferve the ancient rent, referving a much lefs, it might as well be 
faid that the lelTee may make it gootf by confentiqg to pay the 
ancient rent afterwards; and yet fuch a notion was never 
thought of and would be moft abfurd. We think therefore 
that this can make np alteration at law, though it may-in 
equity; for the leflee, if evided, will probably be able to obtain 
fatisfadiou there for the lafting improvements which he has 
made. 


What was inferred from feveral cafes and feyeral ads of par¬ 
liament which were cited to (hew that a much lefs term than 
fixty-one years has been confidered as a iuflBcient term for the 
encouragement of rebuilding Was all that could be faid on the 
fubjed, but is we think of no weight; for we muft conftruc 
this power as it is and as it appears on the ad icfelf. The rules 
concerning the conftrudion of powers feemed to be agreed on 
both Tides, and therefore I need not fay any thing upon them; 
and likewife becaufe if this power were intended only to create 
building leafes, as we are clearly of opinion that it was, it is 
beyond difpute that this power has fcarcely been purfued in any 
part of it. 


Thirdly; As to the laft point I (hall fay but very little, be- 
caufe it is undoubted law that though an acceptance of rent 
may make a voidable leafe good, it cannot make valid a deed or 


a leafe which was adually void 


[a) ^ It is to be obferved that where 
the efiate or leafe is ipfo fatU void by ih'J 
condition or limitation, no acceptance of 
the rent after can make it to have a con¬ 
tinuance, otherwife it is of an eftate or 
leafe widablc bf entry.** Co. LtU ai5« c. 
SeeaUb Finch y, Throckmorton^ Qro* Eli%^ 


at (ird (/;). And it is as plain 

that 

ist; Co. Lit. b\ Bro, tit. ** 
pi. 10. and iS; j Co. 64. b.-, Rickmim v. 
Garth., Crt. 'Ja(. 173 j Du d. Simp/hn v. 
Butchery Dougl. {O; Goodright d. Wftmt 
V. Hun^hrtpiy ib. in not. 31 { Jenkins d. 
Tale v> C^ureby Cbwj). 46a { and Du d. 
Martin v. Wektty 7 Dumf. (t £. 83. 

. But 
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that this leafe was adlually void and not voidable only, for Sir 1739. 
yobn Cowper had only a naked power at the time of making it 
and no legal intereil to which the power could be coupled; Cowpkr 
for the whole legal intereft was vefted by the ftatute in the truf- 
tees, and he at the moft had only an equitable intereft to which 
no legal power can be annexed. And if a man having a naked 
power make a deed or a leafe not warranted by his power, fuch 
deed or leafe is certainly void and not voidable only. If it had 
been otherwife, notwithftatrding what was laid to the contrary, 

1 ihould have thought that the acceptance of the rent by the 
ceftui que truft would certainly have made the leale good, and 
that it would even have been better than the acceptance by the 
truftee: but the leafe being abfolutel^ void, the acceptance by 
either of them can fignify nothing. 


We are therefore all of opinion that judgment ought to 
be for the plaintiif; and as the verdid is already for him, the 
poflea muft be delivered to him in order that he may enter up 
his judgment.’* 


OHN Tapner on the Dcmife of Richard Peckham Trin.i,&i3 

Geo. s. 

Anne Palmer and Robert Ball azainfi Toseph wedoefiay, 

^ J J July Itch. 

Merlott and Henry Prior. 


^j^ILLES Lord Chief Juftice delivered the opinion of the 
Court as follows; 


lliere mnft 
be an adual 
entry to avoid 
a fine. 


“ Ejedment of the manor of Keynor and a melfuage and s.*c!^oa^^ 
lands in Sidlejbam in the county of Sujfex. «d. 

This comes before the court ot^ a cafe made by Mr. Baron 
Tbompfon at the affizes held for the county of Sujfex on the 30th 
■of July 1737, which cafe is as follows. Sir Tbomas Miller 
was feifed in fee of the premifes in queftion, and on the mar¬ 
riage of his daughter EUzaleth with Jobn Farington eldeft fon 


But In Goodright dr CarUr v. Straphan^ 


Ccwp, 201, it was holden that a rcdelivery 
of a leafe made by way of mortga^ by a 
feme after the death of her hufband, which 
had been delivered by her while (he was 
jcomtf was a confirmation of the deed to 

Zz 


bind her without a re-execution, and that 


circumftances alone might amount to fuch 
Tedelivcry, though the deed was a joint 
deed by the hu(band and wife affe^Uog 
the lands of the wife. 


of 
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173Q. <3f Sir ia cooiideraiion of the iotei^cd mar* 

Tiage out of lov« aud a«flfe6Hon to Eliza^b &c, by Icafe and 
4 em. Pacis- rekafe i9tb and 20th of Febrtiary^ 9 W» 3., he fettled the pre- 
mifes to the ufe of himfelf and bis heirs till the marriage, and 
MeawTtr. jgf,^ Faritigton and his affigns for 

ninety-nine years if he Ihould fo long live vrithom impeachoMnt 
of wafle, thfen to truftces during his life to preferve the contin¬ 
gent remainders,, and from and after his death to the ufe of 
Eihsabetb Miller for her life for her Jointure, and from and after 
their deaths to the ufe of the firft and every other fon of the 
faid marriage in tail general, remainder to every after-born fon 
in tail general, remainder to the firft and every other daughter 
of the marriage in tail giloeral, remainder to every after-born 
daughter, and for default of fuch iffue to the ufe and behoof of 
the heirs and ajfgns of the faid John Farington for ever. 

The marriage took eftcift, and fohn Farington entered and 
was in pofleflion daring his life, and died on the 24th of De- 
member 1718 without any iffue born in his lifetime or after his 
death. Edizabetb his wife furvived him,*and died feifed of the 
premiles on the 5th of July 1 736. 

Tlie Icffors of the plaintiff are the heirs at law of John 
Farin^on. 

J<dm Farington didy made and executed liis will in writing 
on the 7th of May 1718, and devifed all the manors meffuages 
farms lands tenements and hereditaments both freehold and 
copyhold whereof or wherein he or any perfon or perfons in 
trutt for him had any eftate of freehold or inheritance in poffef- 
fion reverfion remainder or expectancy fituate lying or being in 
the kingdom of Great Britain or elfewhere unto his uncle John 
Merlott his heirs and affigns for ever. 

John Merlott duly made and executed his will in writing 
24th June 1731, and devifed to the defondant Jofepb Merlott 
and his heirs for ever all that his reverfionary eftate called or 
Jenown by the name of Keynor\ farm in the pariih of ^dlejbam 
in the county rtf Sujfex with the appurtenances thereto belong¬ 
ing, and died foon after in the lifetime of EUzaheib, 

TTie defondant J<fepb Merhtt » fon and heir to John 
Merhat. 

After the death Elizabeth, viz. 6th July 1736, poffeftSon 
was taken of the eftate in queftion in the name and on ftie be¬ 
half of the defendant J^ph Merlott by virtue of a verbal 

authority 



TRINITY TIRM, li&ijGEO.H. C.R 



autlitaity ftnm. tiim, and the tenant thereof at the fame time 
attorned tenant to the defendant J(^epht and paid ix. in the 
name and feifin of the rent, and the defendant on the 

lOth of ^0^ <73^1 being acquainted that pofTeihonhad been fo 
taken, aifented thereto. 

The defendant yojepbf being feiied of the premifes as the law 
requires, in Trinity term lo Geo, 2. and in the year 1736, wa., 
from the day of the IMy Trinity in three weeks levied a fine fur 
conufance de droit come ceo &c before his Majefty’s Juftices at 
Wejiminfier^ which fine was afterwards allowed and recorded in 
the Court in eight days after the purification of the BlelTed Vir¬ 
gin Mary in the fame year, and wcas afterwards three times 
publicly and folemnly read and proclaimed in the faid court 
according to the form of the ftatutes &c; Was., the firft procla¬ 
mation thereof 12th February in Hilary term in the fame year 
1736, the fecond on the 2©th of May in Eqjler term 1737, and 
the third on the 25th of June in Trinity term 10 & 11 Geo, a. 
and in the fame year 1737, and no other proclamation was had 
or made thereupon at tlie time of the faid trial. 

The plaintiff at the trial did not give any evidence of an 
aftual entry made by the leffors of the plaintiff upon the eftate 
in queftion after the faid fine levied, but the d^endant at the 
trial confeffed leafe entry and oufter according to the common 
rule entered into by him. 


Tapner 
dcin. Peck- 


Ham 

againft 

Merlott. 


The qucftionsreferved for the opinion of the Court were three; 

ift. What eftate the dcvifor John Farington had in him at the 
time of the devife. 

2dly, What was the operation of the fine levied by Jofepb 
Merlott the heir and devifee of John Merlott. 

3dly, Whether the leffors of the plaintiff could maintain this 
eje<ftment without an adual entry. 

As we are all clear upon the laft point, and as that will de¬ 
termine the queftion in this ejeAment, there is no necefiity to 
fiiy any thing on the two firft; however as they were pretty 
much enlarged upon in the argument (a), 1 foaH fay a litti© on 
each of them. 


(a) The cafe was twice argued i by the plaintiff and by £jrt King’s Serjt> 
King’s Serjt. and BettU Seijt. for and Price Seijt. for the driendahts* 


As 
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* 739 * As to the firft; we are of opinion that John Faringian the 
devifor had only an eftate for 99 years in him at the time of the 
P"®'* devife to John MerJott: fo it is exprefsly held in Co„ Lit. 319; 
«;«)<•/ and I know no cafe to the contrary. If indeed yobn Farington 

MintoTT, eftate for life, he would have had a fee-fimple, bc- 

caufe the laft remainder was limited to him and his heirs j but it 
has never been extended further. And this general rule feemed 
to be agreed to on all Tides: but two anfwers were endeavoured 
to be given to this; ift. That the word ajpgns plainly (hewed 
that it was intended that the inheritance (hould veft in John 
Farington; adly. That this being a conveyance made by way 
of ufe muft be conftrued in a different manner from a convey¬ 
ance of a legal eftate, and that, as in a will, the words muft be 

conftrued according to the intent of the parties. As to the ift; 

an anfwer was endeavoured to be given that ajfigns muft mean 
the ajftgns of the heirs: but that I think was by no means fatif- 
faftory, becaufe it is exprefsly faid the ** afligns of "John Far^ 
ington\ But another anfwer fuggefted itfelf to me this morning, 
on which 1 will give no mature opinion, becauie there is no oc- 
cafion, but I think there is fome weight in it, that this word, 
though it does not alter his own eftate, might give him a power 
of difpoiing of it. For fuppofing this laft remainder had been 
to him and his heirs, or to fuch perfons as he (hould appoint, 
be might certainly in that cafe have difpofed of it by bis will, 
and I am inclined to think as at prefent advifed that the word 
“ alfigns” may admit of this conftruftion. But I fay this only 
by the bye, and as only my private opinion, which occurred to 
me but this morning, there being no occafton to give any re- 
folution upon it, as we are all of opinion for another reafon that 
the plaintiffs cannot recover in this eje^mcnt. 

As to what was infifted upon that a conveyance to ufes is to be 
conftrued as a will and in a different manner from other con¬ 
veyances, we are all clearly of a contrary opinion {a). For fince 
the ftatute of ufes an ufe is turned into a legal eftate to all in¬ 
tents and purpofes; it muft be conveyed exadly in the- fame 
manner and by the fame words; and if it were otherwife, ai^ 
moft conveyance^ are now made by the way of ufe, endlefs 
confufton would enfue. A cafe indeed was cited, and much re^ 

(a) Vtd. 3 Atk. 734} and Dte d. v. Mtrgan, 3 Durtf. & Eafi <^6^. accord. 

Ued 



TRINITY TERM, 14 ac:3G*o.U. C.P. i8i 


lied on, to eftablilh this dodlrine. That was the cafe of Leigh 
T. Brace reported in Gartbew 343, and $ Mod. 266 (dr); in the 
£rft book &Ad to have been adjudged in B. HU. 6 W, 
and in the laft M. 8 fi(. The words of that deed were thus; 
an eftate was veiled in truftees in fee to the ufe of the grantor 
for life, then to the ufe of Thomat Brdce his Ton and his heirs, and 
for default of ilTue of the body of the faid Thomas Brace then to 
the ufe of 'the heirs of'the grantor. The fpecial verdid is ii^ 
forth in 5 Mod.^ and 1 have compared it with a copy of the 
record which has been brought to me; and in that cafe the 
Court did certainly determine that Thomas Brace the fan took 
only an ellate-tail; but in 5 Mod,^ where the cafe is more 
largely and more particularly reported than in Cartbew, there is 
not one word feid of any difference between a conveyance by 
way of ufe and any other conveyance: But th? refolution (ap¬ 
pearing there) .is founded upon other determinations in refped 
•to legal conveyances; as the cafe in Co, Ldt, 21. n., where it is 
held that if a man make a feoffment to another and his heirs, 
habendum to him and the heirs of his body, he ihall have an 
cftate-tail; and a cafe out of the 37 Lib. AJf. 15, long before 
the ffatute of ufes, was cited for that purpofe. Another cafe was 
cited from 19 Hen. 6. 74, that if a feoffment be made to i^an 
aud his heirs, and if he die without heirs of his body, remain¬ 
der over, this is an eflate-tail. They confidered therefore the 
words in this deed as one Sentence, and the latter as explanatory 
of the former. And they cited likewife BecV% c^e, reported 
in lit. 344, where a feoffment was made to the firft fon and 
his heirs and for default of fuch iffue remainder over. But the 
Court, as appears by the report in 5 Mod.,, faid not one word 
about the llatutc of ufes,^ but faid they would conlider it jull in 
the fame manner as if a gift were made to a man and his heirs, 
vi%., to the heirs of his body. It is indeed faid in Carthew, 
where the cafe is very fhortly reported, that the Court laid a 
.great llrefs upon it’s being a conveyance by way of ufe, which 
conveyances they faid had been always condrued as wills, and 
that they were not tied up to the llri^ forms of conveyances at 
common law, and that it was fo adjudged on the fame deed in 
B. C, on a fpecial vcrdidl. 1 own that Cartbew is in general a 
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den.PecK« 

MAM 

Mpalott. 


(a) I Lord Rajm. roi, and 3 Safi 337, S. C. 
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'17J9. very good aad a very &ithful rejwrter; but 1 fabcy he was mif- 
takea h^e, becauTe I cannot tbink that the Court would ib 
® *’«3lbn for their judgment, efpecially fince there is sot 
a word faid of it in 5 Moelem^ where the caie and the ar* 
guments upon it are very particularly reported. However if 
this had been as Cartbew reports, yet it is a ilnglo cafe, it is 
contrary to reafon and common esqperience, and fuch a deter¬ 
mination would make fuch a confullon in tdl the property. Of 
the people of this Idngdom, that I own I Ihould have no regard 
to it but think that the contrary ougHt to be declared to be law. 

As to the fecond queftion, what is the operation of this fine, 
there may be fome difficulty to determine it, and there being 
no neceffity we ffiall give no o|Mmon upon it. I lhall only fay 
that it appears by the examination of the officer that a fine is 
not faid to be engrofied till it comes to the Chirographer, and he 
makes out the feveral parts of it; and it is never proclaimed, 
nor can it be fo, until it is brought to him and engrofied, though 
it may operate as a fine without proclamations from the time 
when it was firll levied. Nor lhall we determine whether or 
not this is to be confidered as a fine with proclamations or not, 
theldion being brought before the time when all the procla¬ 
mations were expired, and all the proclamations being made 
that could be made before that time; because it is clear that this 
was a fine of one fort or other, and there is po pretence to fay 
that the fine was void; and if not. 


Thirdly, We arc all of opinion that when a perfon in pofiTeffion 
levies a fine of any fort, the parties out of pofTeffion cannot 
maintain an ejedment without an adual entry. There was no 
diftindion made by the Judges in the refolution which they 
came to in the 2d of Anne between this or that fort of fine^ 
but their refolution was general, that there muft be an adual 
entry in order to avoid a fine (a). The refolution in the 
of Littk V. Henton^ Salk. 259, in which were cited the cafii of 
Withers and Gibfon 3 Keb. 218, and the cafe of Fye v. BiUing 


(a) Btrrington v. Parkhutft^ 2 Str.- 
10B5; 4 Sr®. Pari. Ca/. 353 j ^uhet v. 
ddanUf 2 Str. 1128; Oatet v. Brydout, 
$Bum. 1897} GoedtitUv. CatoTt Dough 
486} and Dot d. Compere v. Hieht 7 


Burn/, E, 433: but it has fince been 
determined that it is not neceiTary in the 
cafe of a fine at common law. Jeukins d. 
Harris V. Pritbard, 2 Wilf. 45. 


I Ventr. 
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I Ventr^ 33a, esteods only <o) to an entry for nonpayment of 1739. 
rental and the reafon given for it in all thefe oafes is that the 
eon&ffion of leafc entry and ©after was fufficient. As this has 
Wn fo long fetded, I am not for altering it now: but were it 
a new c«de, I fliould be of a different opinion even in refpea: 
to an entry for nonpayment rent, becaufe the reafon given 
for it is abfurdj the confeiBon of the entry in the rule being 
only a confeffion of the entry of the nominal plaintiff and not 
a confeffion of the entry of the leiTor. Though therefore I foall 
think myfelf bound by this rule, which has been fo long efta- 
bliihed, as far as it goes, yet I am fo fittle fatisfied with the rea¬ 
fon of it that 1 lhall never be for extending it one jot farther. 


Without therefore giving any pofitive opinion on the two firft 
points, as we are all agreed on the third and have not the leaft 
doubt, the verdid given for the plaintiff muft be fet afide ac* 
cording to the rule of nifi prius, and the plaintiff muft pay the 
cofts of a nonfuit.** 


(j) But in OaU$ d. Wtgfall v. Brydonj 
3 B^rr* 1897, Lord Mansfi^Uj in deliver¬ 
ing the opinion of the Court, faid To 
avoid a fine there muft be an afiual entry; 
and the demife cannot be carried back be¬ 


yond the aflual entry (0, In aUother 
cafes the confeffion of leafe entry and oufter 
is fufficient. And fo it is now fettled that 
it is fufficient for an ejectment brought 
upon a condition broken.” 


(i) And it has fince been ruled in Compere v. Hieks^ 7 Dumf. Eaft 7279 that the 
party after he hai made an aftnal entry cannot recover the mefne profits that accrued 
before. 


Robinson againfl Tuckwell. 

Serjt. fhewed caufe agaioft a rule to fet afide an 
execution in an adion brought upon a judgment by the 
defendant in the firft adipn for the cofts, becaufe a writ of 
error had been brought and allowed on the judgment in the firft 
adion. 

And he objeded againfl the rule, becaufe there was no motion 
to ftay the proceedings in the fecond adion, in which cafe the 
X^urt would have ordered the jdatntiff not to take out execution 
fo long as the writ of ’Cinor was depending, but would have 
given him leave to proceed to judgment. And he infifted that 

there 


M. 13 G. 2. 

Thurfday. 
Oft. 25ch. 
The Court 
refufed to fee 
afide the exe¬ 
cution in the 
fecond aftion, 
(a writ of er¬ 
ror having 
been brought 
00 the firft 
judgmentj) 
becaufe the 
defendant 
had not be¬ 
fore applied 
to ftay the 
proceedings 
in the iecond 
aftion. 

Sir G. Co. 
159. S. C. 
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1739. there being no fuch motion the plaintifi' was <at liberty by the 
Qdurfe of the Court to take out-execution in theTecond a^on 
“otwithftanding fuch writ of error. And he cited the cafe 
Humphreys v. Daniel {a) in this court, P. 9 Geo* 3., where this 
' point was exprefsly fo determined. Befides he inltlled that no 

bail had been put in upon fuch writ of error, and that therefore 
it Hayed nothing. 

EyreSerjt, contra. 

No bail was neceflary, becaufe this- was an a^ion on a judg¬ 
ment only for colts; which was agreed. And as to the principal 
objedion, he relied on the reafon of the cafe, becaufe otherwife 
there might be a contrariety of judgment. But he admitted 
that the common pradied is to apply to the Court to fiay the 
proceedings. 

Rule difeharged by The Courts according to the cafe of Hum¬ 
phreys V. Daniel, which was agreed to be as cited ( 3 )’*. 

(a) Barnes 202 ; and Sir G, Co. 129. (i) See the next cafe ; Qaryhn v. 

Clarkson againji Physick. 

Nov. 8th. 

Birnei^* ** ^CTION on a judgment. Writ of error on the firft judg- 
s.'C. ^ ment. The plaintiff in the adion had proceeded to 

judgment and taken out a capias ad fatisfaciendura, which had 
been delivered into the hands of the iheriff and a warrant made 
out, but it was not adually executed before the motion. I he 
defendant had never applied to the Court, but now moved to 
ftay execution in the fecond adion by reafon of the writ of 
error depending on the firft. And 

Comyas Serjt. for the defendant endeavoured to diftinguifh it 
from the cafe of Robinfon v. Tuckwell {a) and the cafe of 
Humphrys v. Daniel there cited, becaufe in both thofe cafes the 
execution was adually executed before the motion. 

But The Court were of opinion that this was a diftindion 
without a difference, and that the defendant, if be would flay 


(a) The preceding cafe. 


execution 
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executioa for this reafon, ought to apply before judgment. 1739. 
However the matter waa rampromifed j and a rule was entered 
into by confent duit updn the defendant’s bringing the money 
into court, and agreeing to bring no writ of error on the fecond 
judgment, the proceedings on the execution ihould be ftayed 
until the writ of error was determined”. 


"Want againfi Sway^e. 

“A Rule had been obtained againft Hutcbinfon^ admi- 
niftrator of Duckworth deputy bailiff of S'mpfon chief 
bailiff of the Honor of PontefrASl mTorkJhirty to ihew caufe 
why he fhould not pay a fum of money recovered by Want 
againft Swayne, for which a writ of execution had been taken 
out and the warrant delivered to Duckworth^ and which 
money was alleged to have been received by Hutcbinfon fince 
the death of Duckworth, 

And now, upon Ihewing caufe, the cafe came out to be that 
the warrant was delivered to Duckworth in his lifetime, who 
inftead of executing it as he ought having fome money owing 
to him from Swaync took a fecurity from Swayne for his own 
money and the money due to Want^ and after the death of 
Duckworth Hutcbinfon^ as his adminiftrator, received the whole 
money of Swc^ne, Hutchinfon in his affidavit did not deny the 
receipt of the money, but infilled that at firft when he received 
the money he did not know that any of it was on the account of 
Want'& execution, that he took out adminiftration as a con^ 
fiderable creditor of Duckworth* and that he had either retained 
or paid to the creditors of Duckworth more money than he had 
received, and that he had no affets in his hands. 


M. 13G.S. 
Thurfday, 
Oa. 25 tfa. 
The Court 
refufed to or* 
der the ad- 
miniilrator of 
a bailiff (to 
whom au 
executioD 
had been de¬ 
livered) to 
pay over to 
the plaintiff 
the money 
which he had 
received af¬ 
ter the bail* 
iff’a death. 


The Court were of opinion that they could give Want no re¬ 
medy in this fummary -way, but left him to purfue his remedy 
at law or in a court of equity as he could.; but feemed to think 
him without remedy, becaufe lli could not be In a better con¬ 
dition than'if Duckworth had aflually received the money on 
the execution, in which cafe Want would Only have been a cre- 

3 B ditor 
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'dftor 00 fimple contract adniinftRKtor night have pW" 

fisrred any other creditora in payment -or retained to pay him* 


felf.** 


■M. ijG.*. John Marriott azatnfl Exizabbth Thompson 

Wednefdfy, •' . /• 

Nov.asth. Executrix of William Thompson {a}» 


[H. 12 G^o. 11 . Rol. 1285.] 


If a bond (on 
marriage) be 
giv^n tocruf- 
tee?, conni- 
itoned to 
Jiovf tit in* 
Untied nuift a 
Aim of mo¬ 
ney* and the 
wife be made 
the executrix 
of the obli¬ 
gor* flic may 
retain the 
amount of 
the bond, 
and plead 
fuch retainer 
to an aftion 
brought 
againft her 
by another 
bond creditor 
of the httf- 
band. 

—Seciis, if 
the bond be 
conditioned 
to pny the 
irufiees the 
money in 
trull for the 
wife; but in 
fuch cafe the 
wife may pay 
the crulleei 
out of the 
alTeUa or pay 
out of her 
own money 
and retain af- 
feta pro 
lanto* or con- 


■“ J^EBT on a bond of the teftator, dated 30th yanuary 173 a 
in the penalty of 200/, 


The defendant prayed uyer of the bond and condition, which 
is for the payment of 50/. and intcreft on the 30th of July then 
next. And then pleaded that W» Thon^fon her hufband before 
her marriage, on the 22d of yuly 1728, became bound to 
Eleanor Baldwin and IV, White in the penal fum of 800/., with 
condition that if the faid W. Tbompfon Ihould at his death leave 
to the faid Elizabeth, bis intended wife, if the faid marriage 
took eSed^ and Ihe fhould furvive him, the juft fum of 400/., 
free and clear from all debts demands and incumbrances what* 
foever, then the faid obligation Ibould be void. And fhe fur¬ 
ther pleaded that the marriage took effed; and that her huf- 
band on the X7th of December 1736 made bis will and appointed 
her foie executrix, and died on the 25th of 1737; 

that £he proved the will loth OSober 1737; and that the faid 
W, Thompjhn did not at his death leave to the faid Elizabeth the 
faid 400 /. or any part thereof, but the fame is ftill unpaid, and 
the faid bond is ftUl in force not cancelled annulled or in any- 
wife fatisfied. And the defendant fuither pleaded that ihe hath 
fully adminiftered all the goods and chattels which were of the 
faid W. Thompfon at the time of his death in the hands of the 
defendant to be adminiftered, except goods and chattels to the 
amount of 5 /.; and that ihe hath no more; which are not 


ferijudgment 

lothetrar- (a) This cafe is reported m'-j Mod. 
■jffff? *9*- without the judgment 

of the Court. In page 293 an opinion is 
TuppoTed to have been given by Pag$ and 
'DiHtM Juftices: but that is evidently a 
miftake, Mr. J. Pcit being a Judge of 
BtR.mA Mr. J. DeiOon was not in court 


when this cafe was decided. T^e wbde 
of that paragraph is probably the argument 
of counfel, and Page and Dtnhn'* the 
namt cf a capon this fubjed reported in 
I Ventr. 354, on which the counfel weie 
commenting. 


fufficieot 
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fiifficient to fitufy to the £iid Uksabetb the iaid 400/., and 
which are hound fubjeA and liable to the lidd Eihsabetb for 
payihent and latisfa^on thereof, and which Ihe retained [a) and 
hath a right to retain in her own hands towards fatisfadion 
tbtmof; and ib prays judgment of the adion. 

The plaintiff demurred generally, and the defendant joined in 
demurrer. 

Be^Id Seijt. and Wynne Seijt. for the plaintiff (^) took two 
objedions to the plea; 

ift. That the defendant could not .retain, becaufe the bond 
was made to truftees and not to her; but that if ffie would 
•have covered the affets, flie ihould have caufed the truftees to 
have brought an adion againft her and have confleffed judg« 
ment in fuch adion. That the words in the condition are 
kave and not pay ; and that if the 400/. mentioned in the con¬ 
dition could be confidered as a debt due to her, it was at moft 
but a debt on ftmple contrad, and therefore ihe could not retain 
it againft a bond creditor. 

adly. That the plea is inconftftent with itfelf; for ihe inftfts 
at firft that no part of the 400 /. is paid, and yet afterwards 
admits that ihe has 5 /. in her hands, which ihe has retained to¬ 
wards fatisftidion thereof. 


Per Curiam (Denton J. abfent, but agreeing with us) 

The juftice and equity of the cafe being with the defendant, 
we ought to go as far as we can to make her plea good, and 
efpecially iince ihe has aded a very fair and honeft part. For 
ihe might, byxonfefling judgment to her truftees, have covered 
affets to the amount of 800/., within the rule that waslmd 
down in B^R, in the cafe of the Bank of Eatj^ibau/y. il/er- 


Vide Qift's Ent. 549; Tbarnff. 
I $6} a Bnvtm: 73; EuSan't Eittr. 188. 

[b) This cafe was twice argued, the firft 
timeb Eq/iervtxin i739by&iilSr4/Serjt. 


for the plaintiiF and Draper Seijt for the 
defendant, and on the S7th of OUtbtr 1739 
by Wynne Seijt. for the former and Air- 
nett Serjt. for the latter. 
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riffe (a); for ihe had it not in her power to prevent t^e penalty 
of the bond being forfeited. 

TTvat an executor may retain for a debt . due to him- 
felf (^) againft any creditors in an equal degree is undoubted 
law: it would be endlefs to cite cafes to that purpofe; and the 
plain reafon of it is, becaufe he cannot fue himfelf, and the law 
will never fufifer that a right Ihould be without a remedy. 

But the dbjedtionhere is that the bond is not to the executrix 
herfelf, but to the truftees, and fo the debt in point of law is 
due to them. If the-money in the condition had been to have 
been paid to them, though in trull for her, there would have 
been fomething more in that argument; and we Ihould have 
been of opinion in that cafe that this plea, as pleaded, would not 
have been good. But though (he could not in that cafe have 
retained, (he might have paid the money to the trudees and 
infilled on the payment, or ihe might haVe paid it out of her 
own money and have retained alTets pro tanto. For that an 
executor, if he pay his tellator’s debts out of his own money, 
may retain alTets pro tanto againll creditors of an equsil degree 
is exprefsly held in Dyer2»a,; Moor 2. \ Cloydon y,Spenfar.; 
2 Rol. Abr, 684. //. 11; and in ieveral other books. 

But in this cafe the payment in the condition being to the 
•executrix herfelf (r), we are of opinion that ihe may retain 
;fufiicient to fatisfy it according to the cafe of RoJboUy v. f 7 o- 
. dolphin reported in Raym, 483, 2 Show, 403, and by the name 
of Bojkellet v. Godolphin^ in Skinner 314, and adjudged in B, R, 
M, 34 Car, 2,f which is a cafe almoft in point. There a bond 


(a) Since reported in 2 Str, 1028; 
Xtf, ump. Herdw, S19 ;• and 4 Bn, 
Pari. 

H) Or in tr4ift for another. Vide 
, Plumer v. 'Marcbant, .3 Burr, 1380. fiat 
an executor de fon tort cannot retain in 
■ iatia&dlion of his own debt. Vcu^han v. 
Bmon^ 2 Str. i ie6. and Curtis v. Vernm^ 
$ D.df E. 590. 

{{) And where the promlfe or bond it 
.made to the intended mfc lier(e]f,erithout 

3 


the intervention of a truftee, the promile 
or bond is not relealoi by the marriage* 
and if the mfebe made .executrbc, (he 
may retain in iatisfai^ion of fuch debt. 
Cage V. JSlesiy 12 Aied. 290; Ceistf Rep, 
67 { Salk. 321;} and t Ld, Reym, 515 3 
Cemneh. Buckle^ 2 P, IVmu 242} Ml^ 
hturn V. Ewarts £^£,3813 

and Heges d, Emd v. Pmd^ there cited, 
386. 


was 
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was given before marriage to two truftees, with condition to 1739. 
pay to the defendant the widow 3000 /. within fourteen days 
after the hufband’s (ilte teftator’s) death: it was held that the ^ agatuft 
widow being executrix might retain fuSicient to pay herfelf 
that 30C0/. The only difference between the cafes is that it is 
leave in one and pay in the other. But that, we think, makes 
no material difference, for that leave” is the fame as 
“ pay” (fl). 

As to the objedlon that* this mud be confidered as a debt on 
limple contradl, we think there is no weight in iL For when¬ 
ever a man by deed obliges himfelf to pay money to another, 
it is a debt by fpecialty ; and if it were otherwife, all money 
to be paid by the conditions of bonds muff be confidered as debts 
on fimple contrad if the bond be not forfeited in the lifetime of 
the teftator, which was never yet pretended. 

As to the fecond obje&ion ; the merits being dear with the 
defendant, we will endeavour to make the plea good if we can; 
and we think that the objedion may eafily be got over. To 
be fure, it might have been pleaded better: but we think that 
the plea may be fo conflrued as not to be inconfiftent. For 
no alfets might come to the defendant’s hands immediately on 
the death of the teftator, but thofe confeffed by the plea might 
come to her hands afterwards. And as to thofe words ** the 
fame is ftill unpaid”; if favM (as it may) be taken to relate to 
the whole 400 /. there is no repugnancy ; or if it be conftrued 
to any part thereof it is true; for he was to leave her 400 /. 
free and dear from all debts demands and incumbrances what- 
foever; whereas the 5/. confeffed would certainly be liable to 
pay the plaintiff’s demand if fhe did not cover it in the manner 
in which fhe has done. 

Judgment therefore was given for the defendant.” 

(n) And (b it was ruled in Cockcroft v. I porter adds a quaere to it) and in home v. 

Blacky % P. IFms. agS. (though the re- 1 965. 
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An Attach* 
tnect award* 
ed ageinti 
the prochein 
amy of the 
plaintifFfor 
nonpayment 
of cofts after 
judgment for 
Che defend* 
ant* 

Barnrs 128 . 
!Prac« Reg. 
I03« S» C** 
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Slaughter, by his next Friend Thomas Mundx, 
againft Taljjott. 

i 

**• Rule nifi had been made againft the prochein amy for 
an attachment for nonpayment of the. cofts, judgment 
having been given againft the plaintiff and-the cofts taxed. 

Eyre Serjt. ihewed caufe againft,the rule; and inlifted that 
the prochein amy ought not to be liable to cofts there being no 
judgment againft him^ And he faid that the officers of the 
court were formerly appointed guardians and procheins amies 
to fue and defend for infants, and the Court could never intend 
to fubjed them to cofts. He cited 2 Infi. 261. And inOfted 
that they ought to be no more liable to cofts than attornies. 

Skinner Se^t. contr^ inftfted that this is the only reafon why 
guardians and procheins amies are appointed, in order to be 
refponfible for the cofts, becaufe the infants are not And be 
cited the cafe t)f Engl^eld v. Rounds Hil. 1726 {a). 

I was of opinion that the rule muft be made abfolute; for 
however the pradice might be anciently, the officers of the 
court are not now ufually appointed either guardians or pro- 
cheins amies. And the pi adlice was probably altered for this 
very reafon, becaufe they would be liable to cofts. It is pro<^ 
bably for this reafon that they do appoint attornies; for other- 
ivife I fee no reafon why ah infant may not as ^ell appoint an 
attorney by the leave of the court as a prochein amy. An infant 
by law may make a prefentation to a benefice, though of never 
fuch tender years. The argument that there is no judgment 
againft the prochein amy is of no weight; for there is no judg« 
ment againft the leftbr .of the plaintiff in eje^ment* 

Mr. J. Fortefeue Aland was of the fame opinion; and faid 
that it had been fo frequently adjudged in B, R. while he fat 
there. The procheins amies may have fatisfadion over againft 
. 4 he infants, and generally they take fecurity. 

(fl) Sit C. Cl. jaj and Riptr v. there cited, S. P, 

Mr. 
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Mr. J. JV» Fof^^cue waf of the (ame opinion j and faid that the 173^ 

Court of Chancery, if a motion he made to change the prochein stAuoH«ii 

a'my, always ri^r it to the Mafter to fee if the per£}n propo&d 
* , r ■ Talbott. 

in his room be a proper peilon. 

■So the rule vrasmade abfolute.** 


"Davis againji Mansell, 


' 4 ( 


jy^OTION by the plaintiff after iffue joined to have the 
money out of court and cods to the time of bringing^ 
it in, the plaintiff offering to pay to the defendant the cofts af¬ 
terwards when taxed. . . 

I thought this motion not reafonable, unlefs the plaintiff 
would pay the defendant the whole cods of the fuit to this 
time as he would be entitled to them in cafe the plaintiff had 
gone on to trial and had recovered no more than the defendant 
had brought in; it being the plaintiff *8 fault t^t he proceeded 
. fo far without taking the money out. 

But the prothonotaries certified that the courfe of the court 
was otherwife; And 


H. 13 G. s. 

Fridayi 
Febfaary ift. 

If plaintiff 
proceed after 
the defends 
ant has paid 
money into 
coort, the 
Court will 
before trial 
allow him to 
take it out 
with coftsto 
the time of 
paying it in» 
on his paying 
the defend¬ 
ant his fttb* ' 
fequent cofts. 

Barnes aSa. 
Prac. Reg. 
755. S. C. 


Brother Fortefeue Aland agreed with them that the pluutiff 
might take out the money at any time before trial, and would be 
entitled to cods till the time of the money lu'ought in, and ihould 
only pay the defendant cods for the proceedings afterwards (e). 
The cafe of Savage v. Franklyn (A), HA, BGeo* 2. was cited to 
this purpofe; and the prothonotaries fiiid that there was a mul¬ 
titude of cafes of the fame fort. 


So this coming on upon the defendant's Ihewing caufe againd 
a rule which had been made nifi before, the rale was made ab- 
folute (r).” 


(«) Fane v.Mchallt Barnet 284} tnd 
Haril^ V. Batefen^ i D'^ ^ B, 6x9. S. P. 
{i) Barnes 280. 

(e) But if the plahidff proceed to trial 
and&il, he is nta entidedto theci^ even* 


up to the time of the defendant’s paying 
moneyintoconrt. Stevet^nr.Terket^D, 
Id E. 10; and KabeS v. Hu^en^ ih, 11. 
Nor if he proceed to trial, and a juror is 
withdrawn, SteJbart v. Jehtdenf ^D.id 

E. 657. 
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w-doeSiv*' Godolphin Edwards and John Spicer againfi 
Feb. 6;b. AcTON MosELEv and Thomas Stanley. 


A lord may 
(c'^ze a« well 
ddlreiia 
for herioc 
fervice. 

—ButiF a 
Keriot be re¬ 
fer ved by 
deed ftnee 
the ihc. quia 
emptores, 
payable by • 
tenant in fee, 
it will be 
confidered as 
rent, and 
then the 
landlord 
cannot feize-y 
but muft 
eitberdiilrain 
or bring an 
aflion tor 
nonpayment. 


“ “^RESPASS for taking and carrying away a boat and a 
cabinet. It came on before thy Brother Fortefeut 

at the Salop affizes. Verditl for the plaintiff, fubjedi to the 
opinion of the Judge on this cafe. 

e 

in trefpafs the defendants jiiflified taking and carrying away 
the boat and cabinet for two heriots, which they infilled became 
due to the defendant Mofeley^ as lord of the manor of Bildwas 
on the death of Samuel FJ.'wards^ who died foiled of lands in 
the manor called Wejl Coppice and Wbijloufe, 

in order to make out this right the defendants produced in 
evidence the counterpart of a feoffment, dated 30th of Augujl 
22 EliZ’t between Edward Gray of Bildwas in the county of 
Salop of the one part and Launcelot Lacon of Kendlcy in the faid 
county of the other part; whereby the faid Edward^ under 
whom the defendant Mofeley claims, granted the premifes to the 
faid Launcelot^ under whom the faid Samuel Edwards claiqied, 
and his heirs at and under the yearly rent of 10/.; and in the 
faid feoffment is the following refervation, viz. and paying two 
heriots at the deceafe of liim the faid Launcelot^ and the deceafe 
or deceafea of all and every his heirs or afllgns of the premifes.” 
It likewife appeared in evidence that the defendants feifed the 
faid boat and cabinet, which . belonged to the faid Samuel who 
died feifed, for the two heriots referved by the faid deed. 


The queftion was whether on this title the defendant 
had a right to feife thefe goods as heriots. 


The rule at the affizes was fo drawn up that if the Judge 
Ihould be of opinion with the plaintiffs, then the defendanta 


657. Nor, if he enter into a confblida* 
tion rule in aflions on a policy of in- 
furance, and become nonfuit in one, is he 
emided to the cofts up to the time of pay* 


ing money into court in the other a£Uons 
that were not tried. Burjiall v. Horntr^ 
tD.HE. j 7* } and Sykts v. E, 
39 G, 3. B,R. 

>5 


Ihould 
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fiiould return tbe goods and pay the plaintiifs thdr colls, but 1739,40. 
if the Judge ihould be of opinion with the* defendants, then inwAUM 
they ihould retain the floods and the plaintiffs ihould pay the 
cofts. 

9 

The cafe had been fpoken to before the Judge {a ); and though 
he was clearly of opinion with the plaintiffs, yet on the impor¬ 
tunity of the counfel he Was prevuled on to -let it come before 
the Court: but he faid that he left it to the jury whether the 
•defendants took the goods by way of diftrefs for the heriots, 
or feized^tbem as heriots 4 and that th^' found that they feiz'ed 
.them as heriots. 

• 

This cafe coming this day before the Court, 


Skinner Serjt. for the defendants infilled, ill, that this relerv- 
^atioii was certain enough; and adly, that the defendants had a 
•right to feize the goods as heriots. 

He infilled, as to the firll, that ** herlot** vi termini does 
not fignify the bell bead; for which purpole he cited Lambert 
de prifcis Anglorum legibus fo. 423. Spelman's Ghjf. 287, 8; Co» 
Ctpybolder, p. 25; and the preface to a treatife written by 
Fortefcue J. of abfolute and limited monarchy. And he infilled 
that heriots were not fervices, but a part of the feudal tenure. 
He laid that for heriot cullom a man may either ieize or didrain; 
and that the fame has long fince been holden to be law kiTefpefl 
'to heriot fervice (^), though this was formerly doubted (r). He 
infided that this was heriot fervice; and that though a beri<a 
ufually means the bed bead, it b odierwife in feveral manors, 
and mud be determined by the cudom of the manor. 

(a} It was argued before him by Mr. £fiz- 589; Aiitr s40, in S, It. reverdng 
JiolSngs and Mr. Taylor for the plaintifis, the judgment in B. C. And. 298 ; Barker 
and by Skinner King's Serjt. Hayward n^Gage, t Show. 81, and HeU*t Rep. 
Seijt.and Mr. P^&rfiham(ot the defend- 337; Majors. Branidwood, Cro. Car. tSo; 
aiits. Oflome v. Sture^ z-Lutw, 1367; and 

IJb) In the time of Edward the.Tbird. Auflia v. Betnuty Salk. 356. 

See M. 6 Ed. i. 3S. p/. 31 Fttz. Abr. (c) Vide Keilw. 82} Bendt. iO.pl. 47; 

Herioty* pi. a; Bro. Abr. ** Heriety* and Dotl. iA Sfad. Dial. *. e, 9. fo. 76. 
a ; Bkwd. 96; Odiham v« Smithy Cro. 

30 


Foot/e 
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1739,40* for the plaintids infifted that a heriot prq>erl7 

towAiiM Signifies the heft head, but admitted that by a particular cuftom 
mI^my ^ ^ heriot of the beft goods. And he cited Hob, 

176; Hutton 4. He admitted that if this were a good referva- 
tiori, the lord of the manor might feize the things in queftion 
for heriots, but iniided that this refervation was uncertain and 
void, aa ** heriot*’ is a word of no certain fgnification. 

1 was clearly of opinion for the plaintiffs as to both points, 
though Bootle Serjt. for the plaintiffs gave up one of them. 

id, I admitted it to be good law that a man may feize as well 
as didrain for heriot fervice. But 1 was of opinion that thefe 
could not be confidered ag heriots, becaufe heriots are fervices 
and part of the tenure ; and fmce the datute of quia emptores 
terrarum no tenures can be created or heriots refervcd. It mud 
be conlidered therefore only in the prefent cafe as the refervation 
of a rent or an agreement to pay a certain thing; and confe- 
quently if a rent, it mud be certain what that rent is, and there 
mud be the fame certainty if it be confidered as an agreement 
to pay or deliver any thing. Now the word “ heriot” has no 
certain fignidcation: but the meaning of it mud always be de> 
termined by the cudom (a) of the manor, which can have no 
operation in the prefent cafe. If it has any certain fignification, 
it means (as has been infided) the bed animal; and if fo, for 
thatreafon likewife tins feizure of dead gt>ods cannot be judided. 

2dly, I was of opinion likewife that the defendants could not 
feize the things in quedion, e;ven though the refervation had 
been certain enough, i. If it be confidered as a rent, no one 
can feize a thing referved as a rent, but mud either didrain for 
it or bring an adlion. 2. If it be confidered as an agreement 
to pay or deliver any thing,^ no one can feize upon fuch agree¬ 
ment, but mud bring his adion upon the agreement if it be 
not performed. 

Mr. J. Fortefeue Aland was of the fame opinion. And he 
faid that ** heriot” was originally derived from “ here”, which 
in Saxon dgnifies an army, and ** geat” which dgnifies provi- 

(a) Vid. Paritn v. Radtiiffi* ^ ziz> 

fipai 
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fioa(tf) ; and that the refemtion was originally of fomething 1739,40. 

proper for an army. And he exploded the notion that beriot 

was derived from bar, fgainjt 

MO8XLBY. 

Mr. J. Wim. Fortefcue was of the lame opinion; adding that 
he was always of this opinion both at the trial and wbe’n the 
cafe was fpoken to before him. 

After we had delivered our opinions, Hayward Seijt. for the 
defendants infrfred much to have it fpoken to again; but, thinking 
it to be a very clear cafe, we would not permit it. 

So we gave judgment for the plaintiffs according to the rule.** 

(<?) Contrary to Lord definition, I/ori and ".geat” h^i i. e. the lard's 
Co. Lit, 185. h.y that '* here” fignifieJ I hejl. 


John Dennett againji John Grover, John Steel, 

and John Edwards. Feb, 6th. 


“ '^RESPASS, for that the defendants on the 30th of January 
1738 broke and entered thehoufe of the plaintiff at Steyning 
in Sujfex^ and continued there ten days without the licenfe and 
againll the will of the plaintiff, and fOT the whole time greatly 
difturbed the plaintiff in the peaceable poffefiion of the faid 
houfe, and felzed took kept and detained and converted to their 
own ufe and fold and difpofed of divers goods and chattels par- 
licularly fpecified in the declaration to the value of 100/.; 
damage 150/. 


If A« licenie 
B. to enter 
his houfe to 
fell goods, B. 
may take af- 
fiilantsif ne- 
celTaryforche 
purpi^e of 
f::lling the 
goods. 

And if it be 
pieaded that 

B. and alfo 

C. and D. hit 
fervants and 
by his com* 
mandentered 


The defendants pleaded not guilty as to all the trefpafs, ex¬ 
cept breaking and enteiing the faid houfe and continuing there 
for the fpace of ten days and diffurbing the plaintiff in the pof> 
feffion thereof for the faid ten days; and thereupon iffue is 
joined. 


for that pur- 
pofe, and 
MCBjfarily 
e$ntwuii 
there fo long* 
it will be UQ« 
derdood that 
it was necef- 
fary for them 
all t$ Mir. 


And as to breaking and entering die faid houfe &Cy they 
pleaded that before the faid time when &c vi%, 21ft January 
1738 the plaintiff licenfed the faid John Steel to enter the laid 
houle and to continue therein for the fale of divers goods and 

chattels 
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DSNKftTT 

againfl'^ 

GnOYItX.* 


The plaintiS* demurred generally, and the defendants joined in 
demurrer. 

Jgar Serjt. for the plaintiff tooik two objections to the plea^ 
ift. In fubftance, that, it being jointly pleaded by all the defend¬ 
ants, if not good as to any of them, it was bad as to all {a) (quod 
concediturj) and that the licenfe, being only to yobn Steely 
would not jullify his taking the other two defendants along 
with him into the houfe; 2 dly, That it was bad in point of 
form, for that the,plea ought to have concluded to the country. 

« 

Firft; To fupport the firft objedion he cited £ro. Abr. tit. 
'** Licenfe^* pi. 10; and the cafe of Wickham and Walker^ ad¬ 
judged in this court, where it was ruled that a perfon qualified 
to kill game could not take others with him who were not 
qualified. And he inlifted very firongly that the licenfe was per¬ 
sonal to John Steel; and that therefore it could not juftify the 
entry of any one elfe, at lead that it ought to have appeared in 
the plea that their entry was aeceffary for the purpofes men¬ 
tioned in the licenfe, which is not alleged in the plea. 

Secondly; He infided that the defendants ought to have con¬ 
cluded to the country, and not with hoc parati funt verificare, 
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chattels of the faid John Steel in the fud hou&j bj virtue ;Oif 
which faid licenfe he the laid yabn Steel -in his own right and 
the laid John Grbver and John Edwards feiaranta and by 
his command afterwards, v/z. at the faid time when &c peaceably 
entered the faid houfe in which &c by and iheough the door 
thereof (then being open) to fell the faid goods and chattels of 
the faid John Steely and in and about the fale-they the faid John 
Grover John Steel and John Edwards- neceflarily continued in 
the faid houfe in which &c for the fpace of ten days then ne?ct 
following, and in fo doing they the faid John Grover yohn 
Steel zxiAyohn Edwarxh did necelBirily give as little difturbance 
to the faid John Dennett on that occallon as they could, which 
are the breaking and entering &c j and this they are ready to 
verify,; wherefore they pray judgment &c. 


(0) Vid. Maravia and Shptrt M. ii Qn* a. ante $»• 
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tliey having infifted on matters of h€t which are properly tra- 
verfilble; and that this is more than matter of form, and con- 
-fequently that it may he taken advantage of upon a general 
demurrer. 


>739»y» 

Denkbtt 

againft 

Grover. 


Wynne Seijt. for the defendants. This is not a matter of 
pleafure (a) and therefore different from the cafes died. Where 
a man grants to another .a matter of profit or licenfes him to do 
any thing which may be of profit to him, every thing which Is 
incident and neceffary for^tbe obtaining of fuch profit necefiarily 
paffes by fuch grant or licenfe. Quando aiiquid coneeditur, 
conceditur id fine quo illud fieri non pofiit. For this purpofe he 
cited Cro, Jac. 577; WingJield-v^ Bell; i Rol, Abr. 339. G. 
pi. 3; and a Ventr. 45. And he put the cafe that a man fhould 
liceafe another to remove a ftone of feveral hundred pounds 
weight off his ground, it would be ridiculous to fay that he 
could bring no one-elfe on the ground to he^> him, but that he 
muff do it himfelf. 

As to the feeond objection, he infifted that if it were wrong, 
yet being mere matter of form, it ought to have been particularly 
afiigned as a caufe of demurrer, and could not be taken advan¬ 
tage on a general demurrer. But he faid that it was very 
right, and better, and more for the advantage of the plaintiff 
(the plea containing feveral mattem of faA) than if the -defend¬ 
ants had concluded to the country. 


I was clearly of opinion agunft the plaindff in refpeS to both 
•objedions. As to the firft; I agreed with Wyme that where a 
man is licenfed to do a thing, it neceffarily implies that he may 
do every thing without which that thing cannot be done; and 
unlefs a man could fell goods to himfelf, and be both buyer and 
feller, it was abfurd to fay that this was a licenfe to Stwl only to 
go himfelf into the houfe. Befides it is highly probable that he 


(a) In HiL 13 Hen, 7. 13. the dif. 
tin£lion is taken betwen diofe liceides that 
are given for pleafure and thefe for profit, 
that the former are merely perlbnal, but 
that in the other cafe the perfon to whom 
the liceafe is given may take others with 
him^ ** £t iffint It on me liceafe a avoir 


un arbre in (bn boit, mes fervantsJuiU- 
iieront le fier del arbre et I’entrer.” The 
former branch of Uus diftinSion is alfo 
fupported by a pal&ge in Finch's Law, 16 
and 17, and the latter by a cafe in M. 
13 Jicn, 7. to. 


3 £ 


might 
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1739,40. might want to take feveral 'perfons along with him in order 

T, to afRft in the fale. And this is fufficiently fct forth in the 

UENNSTT - -f . 

plea; for it is alleged that all three necejfartly contmued va. the 
G OVER, tQ fell the laid goods: and if their continuance 

•therein were necelTary, their entrance muft certainly be fo too, 
and is therefore fufficiently alleged. As to the cafe Wickbam 
Walker^ it has no refemblance to this. 

As to the fecond objedion; I thought it (if any) only matter 
of form, and that therefore no advantage could be taken of it 
upon this general demurrer. But I was of opinion that the 
conclufion {a) of the ptea was right, and better than if it had 
concluded to the country, day, I was inclined to think that if 
it had been otherwife, it had been wrong; for if the plea had 
concluded to the country, and the plaintiff had joined ilTue upon 
it, it would have been a complicated ilTue, in which feveral 
matters very dillind in their nature would have been put in 
one iffue. 3ut now the plaintiff had his choice either to traverfe 
any of thefe fads feparately, or to reply de injuria fua propria 
abfque taK caufaj whereby he would have put the whole plea 
in iffue. 

Tortefctt^ Alaudy J. was of the fame opinion; and faid that 
if the defendant had concluded to the country it had been wrong. 

Fortefeue W. J. was of the fame opinion; and faid that here 
was a fufBcient averment of the neceffity, or if not the licenle 
implied it.; but of-this 1 doubted. 

Fer Curiam^ Judgment for the defendants.” 

(a) This feems to come within the | the affirmative ought to be averre(L 
general rule, Ca. Ut. 303. a. thatpleas in | 
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Robert Ladbroke and William Gyles againjl 

Joseph Jamea. 


H.. i^Geo, z, 
Wtdnerdayi 
Feb. 6 th^ 


"C^ASE. The plaintiff declares on feveral promifes for goods 
fold and delivered &:c by them and one t 2 barles Boynton 
deceafod to the defendant; damage loi. 

• 

The defendant comes and defends the wrong and injury when 
&c; and pleads that the plaintiffs ought not to have execution 
of any damages againft the defendant to charge his perfon, be* 
caufe he fays that the laid feveral cfiufes of action in the faid 
declaration mentioned accrued before the ift of 'January 1736, 
to wit^ on the I ft of January 173J, and that he the faid de¬ 
fendant on the I ft of January 1736 was adually beyond the 
feas in foreign parts, t/'/s., at Helvoetjluys in Holland^ and that 
he the faid defendant afterwards, to w/V, at a general quarter 
feilioos of the peace holden for the city of Briftol aiid county of 
the fame city at the Guildhall of Che fame and within the fame 
city by adjournment on Wednefday the 9th of jiugajl 173!)’ be¬ 
fore Nathaniel Day the Mayor &c Juftices of the faid city and 
county &c was duly difebarged from his imprifonment aforefaid', 
and this he is ready to verify, wherefore he prays judgment if 
the plaintiffs ought to have execution againft his perfon &c. 

The plaintiffs reply that they ought not to be barred from 
having execution againft the faid defendant for the damages td 
be recovered to charge his perfon, becaufe they fay that the faid 
Jfepb did not furrender himfelf unto the gaoler or gaolers 
keeper or keepers of the King’s Bench Marfhalfea or Fleet or to 
the prifon of fuch county where he laft dwelt for the fpace of 
fix months; and this they arc ready to verify, ujherefore they 
pray judgment &c. 

The defendant demurs generally, and the plaintiffs join in 
demurrer. 


In pleading 
ft judj»nicni 
of a Courc of 
limited jurif* 
diAion, it if 
nfceil'ttry to 
ftat€ chofe 
fa£ls that give 
that Court a 
jurirdiftion; 
and baWng 
Rated chofc, 
the party may 
allege gene¬ 
rally chat that 
Court gare 
fuch ajud2<^ 
menu 

—The infoN 
vent aa 10 
Geo, a. c. 
gave the 
Court of 
Quarter 
SelTtonf power 
te difeharge 
certain per* 
Tons who had 
furrendered 
before a cer¬ 
tain time: 
beld'that in 
pleading a 
difeharge by 
a Court of 
Seflionsitwat 
necefTary to 
allege that 
the party was 
in prifon or 
had furren* 
dered htmfcif 
before that 
time, 

—Sayingthat 
be was duly 
difehargrdby 
the Court of 
Quarter Sef- 
flons from his 
imprifonment 
aforefaid’* i$ 
not alone fuf- 
ficient. 


Draper 
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‘1 739 * Draper Segt. for tbc defendant iafifted diattlie rq^dleadoa was 

xIoTI^f Seffibtw having difchaiged 

the defendant this Court could not inquire into the regularity bf 
difeharge, of which they were the proper judges. And for. 
this he cited the cafe otLinwood y. Hdphns^ M. 8 Geo* 2, before 
Lord Hardvoicke at Guildhall, where it being bbje^led that 
proper notice was not ^vea in the Gazette, he was of opinion 
that the Seffions were the proper judges of this, and that it 
could not be inquired into upon the trial; and the cafe of 
-Savag* V. Field [a), jB. R, M. 9 Geo, 2,, where the fame thing ' 
was determined. 

Beheld for the plaintifis admitted that, if it had appeared 
that the Court had jurifdi^ion, their judgment muft be taken to 
be right; and faid that this was all that was determined in the 
cafe of Savage v. Fuld, and that it was held in that c^fe that it 
was necelFary to prove the furrender in order to fhew that the 
Court had a jurifdidion. He infilled that it ought to have been 
*fet forth in the plea that the defendant furrendered himfelf in 
order to give the Court a jurifdidion, which it is not. Upon 
the former ads it was always confidered necefiary to fet forth 
•that the party was in^prifon in order to give the Court a jurif- 
didion; and by the laft ad a furrender is made to be equal and 
•tantamtmnt to a legal Unprifonment. Unlefs therefore it ap¬ 
pear that the party was legally in prifon or furrendered himfidf 
according to the 10 Geo. 2., he infilled that the Seflions had no 
jurifdidion. He infifted likewife that the defendant ought to 
have confefied the adton in his plea, before he pleaded in ex¬ 
oneration of his perfon. And he find that for ought that ap¬ 
peared the defendant might have been committed for a criming • 
caufe, which is not within the ad. 

Draper Serjt. in reply admitted that in the cafe of Savage v. 
.Field it was held that it muft be Ihewn that the Juftices had a 
jurifdidion, but endeavoured to diltinguilh the prefent cafi^ 
becaufe he find that by the Hat. 2 Anne the party was oblige 
to plead an imprifooment, but riiat by this ad he is not obliged 
to plead a furrend^. 

(0) Rtp. tmp. Hardw. 1S6. 

\h) S« StUtrs V. Lameneit t0. 18 h 17 6«. *. 


But 
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, But I was of opinion for the plaintiffs that the plea was not 1739^0. 

good, and therefore had no occallpn to give any opinion upon 

the replication. againfi , 

Jamei. 

1 admitted that if it had appeared (tf) that the Seilions had a 
jurifdidtion, it would have been fufBcient to liave faid generally 
that the Seilions had difeharged him, and that we could not 
inquire into any faiJils necelTary to be done by him in order to 
obtain his difeharge, of which the SeUions were the only and the 
proper judges, and mull betaken to have adjudged right. But 
as in the cafe where an imprifonment is ncceflary it muft always 
be fet forth (^) that the party was in prlfon in order to give the 
juftices a jurifdiftion, fo I was of opinion that in this cafe it is 
equally neceflary for the party to fel'forth that he furrendered 
himfeilf, which by the laft ad is made tantamount to an im- 
prifonment, but it is not fet forth in the prelent plea that the 
party furrendered himfelf or that he was ever in prifon; for it is 
only faid that he was difeharged from bis imprifonment afore- 
faidy whereas no imprifonment was mentioned before. And I 
thought that the words of the laft ad did not warrant the diP* 
tindion taken by Draper, 

As to the objedion that the defendant fliould have confelTcd 
the adion, I did not think that there was much in it; for by 
not denying it and pleading only in exoneration of his perfon, I 
was of opinion that he had fufficiently confefled it. 

Mr. J. Fortefeue A, of the fame opinion; and faid that the 
plaintiffs might have demurred to the plea. 

Mr. J. W, Fortefeue of the fame opinion. 

So judgment for the plaintiffs.” 

{a) See Sellers v. Lasurenu^pejit Tr, other under ftat, 34 Gee, 3. c. 69.,) that 
16 & 17 Gee. a. the defendants were a^ually in cuftody- 

[b) See Cetterelr. Heeict Deugl-^j^ on the refpe^ive days &c, and were duly 
and M*rhs v. Vpten^ f Durttf. Eaji difeharged at the SciSons according to the 
30;, where it is pleaded (in the firftcafe ftatutes. 
under (hit. 16 Gee. c, 38., and in the 


3F 



102 


EASTEfl TERM, C. t; 


1740. 


E. 13G. R. 

Thurfday, 
May 8 th. 


Thoma-s Bell againji George Wardeli and John 
Cummin alias Comvnee. 


Jt^flificacion 
(in trefpafs) 
under a cuf- 
tom for a*)! 
the inhabit¬ 
ants of a 
town to walk 
and fide over 
a clofe of 

arable land 

able times in 
the year was 
holden bad, 
becaufe it ap¬ 
peared that 
the irefpafs 
was commit¬ 
ted when the 
corn was 
Handing, 
though the 
defendant 
averred that 
it was a fea- 
fonable time. 
—Scafon* 
able time*' 
partly quef- 
tion of law 
and partly of 
faa. 

—Replica¬ 
tion de in* 
jttrii fua pro- 
prifl dec bad, 
when it pots 
fevcral dif- 
iin£t points 
in iflue. 


T'hE opinion of the Court was thus given by 

Willes Lord Chief Juftice. ** Trcfpafs, for that the defendants 
on the ad of May 1738 and at divers.times between that day and 
the lath of the fame month hrohe and entered two clofes of the 
plaintiff called Sbieldjicld and liitle Sbieldjield at the town and 
county of Ncv)cajile-uf^n~ 7 yne^ and with their feet trod down 
fpoiled and eonfuracd the plaintifTs grafs and corn there grow¬ 
ing and with divers cattle trod down depaftured ate up and 
confumed other grafs and corn of-the plaintifTs there growing, 
and broke threw down and fpoiled five perches of his hedges and 
five perches of his fences, and other wrongs &c; to the damage 
of 10 L 

The defendant WardeU as to the force and arms and all the 
trefpafa fuppofed to be done with bulls cows flieep and fwine 
pleads not guilty; and as to the refidue of the trefpafs pleads 
fpecially that the places in which Sec are two clofes of pqfiure 
bounded (prout;) and that the faid two clofes time out of mind 
and until &c were lying together without any hedge or fence 
and were part and parcel of certain lands called and known hy 
the name of Sbieldjield^ and have been repaired to and ufed as a 
.public place of refort for the inhabitants of the town and county 
aforefaid, and that within the faid town time out of mind there 
hath been a certain ancient cuftom there ufed and approved, 
that the inhabitants of the faid town time out of mind in every 
year at all feafonable times in the year have had the eafement 
liberty and privilege and have; ufed and been accufiomed to have 
the eafement liberty and privilege of -.walking and riding on 
•^horfeback in the faid clofes for air and exercife for the benefit 
and prefervation of the health of the inhabitants of the faid town 
without any moleftation or. difturbance whatfoevCT. And the 
-fidd defendant fidth that on the faid 2d day of May and before 
and ever fince he was and ftill is an inhabitant of the faid town, 
wherefore be on the faid 2d day of M(^ and at divers days and 

3 times 
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* * 

tintQS between that day and the X2th of the laid montli, the faid 
feveral times in which t&c bangfeafonahh times^ rode on horfe- 
hack and walked in the faid clofes for air and exercife and for 
the benefit and prefenration of his health; and becaufe the faid 
clofes at the feveral times when v/erc inclofed with the 
hedges and fences in the declaration mentioned fo that the faid 
defendant could not enter into the faid clofes on horfeback with¬ 
out breaking and throwing down the laid hedges and fences the 
faid defendant at the feveral days and times when &c in order 
to enter into the faid clofes on horfeback neceflarily broke and 
threw down the faid hedges and fences, and in walking and 
riding as aforefaid neceflarily trod down and confumed with his 
feet in walking ^ little grafs and corn there growing, and the 
faid horfes mares and geldings on which the faid defendant rode 
in the faid clofes trod down and confumed and fnatched and 
ate up a few morfels of grafs and com there growing, doing as 
little damage as might be, which are the fame trefpalTes &c; and 
this he is ready to verify; wherefore he prays judgment whether 
the laid plaintiff ought to have his faid a^on againft him &c. 


aoj 



Bbll 

WARDEtt. 


The defendant Comyns pl«^ the fame plea, mutatis mutandis. 


The plaintiff replies to both the pleas, and afligns a new tref- 
pafs in two clofes of land deferibed to have different boundaries 
from thofe fet forth in the defendants* pleas. 

To this new alignment both the defendants plead the fame 
pleas as before, only they do not fay that the two clofes are clofes 
of pafture, but admit them to be two clofes of land as they are 
called in the new allignment. 

The plaintiff replies to both the faid pleas de injuria fui 
propria abfque tali caula, and this he prays may be inquired of 
by the country. 

To this replicarion both the defendants demur, and for caufes 
of demurrer Ihew that the plaintiff in his replication traverfes 
and offers to put in iffue all the matters alleged in the defendants* 
pleas, whereas he Ihould Only have traverfed fome lingle matter 
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1740. of fed alleged in thefe pleas, and for that the faid replication h 

BsiT** complicated and informal. 

againft 

Waadeii.. The plaintiff joins in demurrer (tf). On this demurrer it now 
comes before the Court for judgment. 

The replication of the plaintiff to the defendants’ pleas pleaded 
to the new aflignment was admitted by the counfel for the plain¬ 
tiff not to be goodand to be fure it cannot be fupported for 
the rcafons mentioned in the demurrer, it putting feveral dif¬ 
ferent matters in iffue; whereas the chief end and ufe of fpecial 
pleading is to reduce matters to a fingle point. And therefore 
fuch a replication was held to be bad in this court in the cafe of 
Cooper V. Monke and in the cafe of Cockerill v. Armjlrong 
in this court 7 r/«. 1738 (c); in which laft cafe all the cafes re¬ 
lating to fuch a replication are fully Rated and confidered. 


But it was infilled by the counfel for the plaintiff that the 
pleas of the defendants are bad, and that therefore it is not ma¬ 
terial whether the replication be good or not. The objection to 
the pleas was that the cuflom is not laid generally at all times 
of the year, but only at all feafonable times^ and that it appeared 
from the defendants’ own Ihewing that the riding which they in¬ 
filled on as a juRification was not at a feafonable time; and that of 
this the Court were the proper judges, as in the cafe of a reafonable 
time^ reafonable fines^ cuRoms and fervices, of which the Court arc 
the proper judges {f). For what is contrary to rcafon cannot be 
confonant to law, which is founded on reafon; and therefore the 
reafonablenefs in thefe and the like cafes depends on the law and 
is to be decided by the Judges, as is held in Co. JJt. $ 6 f.\ 59. b.\ 
s^Co. 27. b. the cafe of Hobart v. Hammond^ Cro, Jac. 204, the 
cafe of Stodden v. Harvey^ Cro. Eliz. 583, the cafe of Makarell 
V. Bachelor; where the Court on a demurrer took upon them to 
determine what was proper and neceflary apparel for the de¬ 
fendant who was an infant and gentleman of the chamber to the 
Earl of FJfex. Thefe cafes were not controverted: but it was 


[a) This cafe was twice argued, the firft 
time I4.th Nav. 1738, and the fecond time 
on the 6th of May 1740 by Bt»tU Serjt. 
for the plaintiff and dgar Serjt. for the 
defendants. 

[b) Supra^ 52. 


(f) Supra, 99. See the cafes there re¬ 
ferred to. 

{d) See Eaton v. Southby, fupra, 135. 
Hit. 12 Geo. 2. and the cafes there re¬ 
ferred to. 

faid 
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faid tbat it waa base averred to be a leafonable time, which was 
admitted by the demurrer, or at leaft that an iflue ought to have 
been joined that it might appear on the evidence at the trial 
whether it was a feafbnable time or not.; for it was faid that by 
" feafonable times** was meant in good weather when it did 
not rain ihow or hail, and when it would be feafonable to ride 
out for the prefervation of health, as the cullom is laid to be. 
But to be fure the word “ feafonable** will admit h«re of no 
fuch conftrufliion; for it is ridiculous to fay that “ unfeafonable** 
was meant in refpc£t to the'perfon claiming the right; for if he 
has a general right, he is not bound to ride out but juil when he 
pleafes. But “ unfeafonable** muft necelTarily mean in refpeft to 
the owner of the foil; otherwife the^ cuftom would be a very 
ftrange one, that all the inhabitants of the town of Newcajilt 
might ride over the plaintiff*8 corn and grafs at all limes of the 
year whenever they plcafcd, which would be to fay that the 
inhabitants of Newcq/ile had a right to take away from the plain¬ 
tiff all the profits of his own land. 


ao5 



againfi 

Wardelia 


There is indeed a cafe in i Lev. 176, 177. Abbot v. Weekly^ 
M. 17 Car. 1. B. /?., wherein a cufioin {a) that all the inhabit¬ 
ants of a town had a right to dance at all times of the year for 
their recreation [b) in the plaintiff’s clofe was holden to be a 

good 


{a) Vid, Lev, 176. where it is dated as 
Siprefeription: and fee note (b) infra. 

{h) Millechamp v* Johnfon and others ; 
I2ih of February 1746, B. C, IVefpafs 
for breaking and entering the plaintiff*’s 
clofe at and treading down and 

confuming the grafs there growing. 7 'he 
defendants pleaded a cuffom for all the 
inhabitants of the town of Cole/hill for the 
time being to have and enjoy the liberty 
and privilege of playing at any rural/ports 
or games in the faid clofe every year at all 
times of the year ux their will and pleafurc j 
and then juftified as inhabitants ^ playing 
at rural fports and games therein &c.’' 
This cuftom was traverfedin the replica¬ 
tion. And after a verdift, cftabliftiing the 
cuftom, a motion was made to enter up 


judgment for the plaintiff* notwithftanding 
the verdiit found for the defendants on the 
ground that the ‘^ftom could not be fup- 
ported in law, ift,Becaufe it was too ge¬ 
neral and uncertain, in noifpccifying what 
rural fport or game; 2cIy,Becaufe it was 
illegal and unrvafonabic, not being con¬ 
fined to reaJhnabU or legal times of the 
year} and .3dly, Becaufc there could 
have been no conlidcratioii for it, and 
it could nut have had a legal commence¬ 
ment. 

The cafe was argued byvW;»w^r King’s 
Serjt. and Leeds Serjt. for the plaintiff 
and by FTitles King’s Serjt. and Wynne 
Serjt. for the defendants; and at a fubfe- 
quent day the rule was made abfolute to 
enter up judgment for the plaintiff (i). 

The 


It) ScoXiri V. Nowll, 118; and Selby v. JUbiq/ish zD.ii E. jgS. 
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Bt Lt 
againft 
\VAKDfiUL. 
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■good cuftom : but it was after a verdi£t which found the cuftom; 
it was only in a clofe of pajlure^ for dancing, and not ridings 
and the court faid that perhaps might not be good upon a 
demurrer (a). And 1 own that if a general cuftoih had been 
laid in the prefent cafe, confidering that this is on a demurrer, 
and for riding and in arable land, 1 ihould have much doubted 
■whether this were a good cuftom or not. But this not being the 
cafe, I need not give any pofitive opinion upon it. 


But as the cuftom is laid here, if it were not a feaJbnabU time 
tlie juftification is not within the cuftom. Though the Court 
a'e the proper judges of this, yet in many cafes it may be 
proper to join iffue upon ij. I mean in fuch cafes where it docs 
not fnfficiently appear on the pleadings whether it were a feafon- 
able time or not; and accordingly it is faid in the before-men¬ 
tioned cafe of Hobart v. Hammond that the reafonablenefs of 
fines muft be determined by the Judges either on a demurrer or 
upon evidence laid before a Jury. For iflucs may be joined on 
things which are partly matters of fadt and partly matters of law ; 
and then when the evidence is given at the trial, the Judge muft 
dire£t the Jury how the law is, and if they find contrary to fuch 
diredion it is a fulEcicnt reafon for a new trial. 


The Court being of opinion that the 
cuftom as laid extending to any rural/ports 
v/as too general and uncertain. But they 
thought that tlierf was no weight in the 
fecond or ih’id oUjet'tions; for that‘'all 
times of the year” muft be taken to mean 
“ legal and rrafonable times of the year,” 
and that this did not take away all the 
profits of the land; and that it might 
have had a legal commencement. MS. 

Lord Chief Jufticc- 
In a late cafe however, Fitch v. RaW' 
ling and others^ t II. EL Rep. C. 393. 
a cuftom for all the inhabitants of the 
p^riftl of Sh'CpU Eutnftead in EJfex " to 
play at all kinds of lawful games fports 
and paftimes in the plaintiff’s clofe at all 
reafonable times of the year at their will 
and pleafure” was holden to be a good 
cuftom, though a fimilar cuftom for all 
perjons for the time being being in the faid 
parifb was decided to be bad. 


{a) But this part of the opinion of the 
Court was given (not iii anfwer to the 
principal objection, which was that the 
prefcription was bad, but) in anlwcr to 
the fecond objedlion that the right or cafe- 
ment fhould have been claimed byway of 
cuftom not prefcription; though indeed 
it ap[)cars extraordinary that the verdUi 
fhould have removed either of the objec¬ 
tions.—As to the fecond objection in that 
cafe ; fee Gaieward's cafe, 6 Co* 5$, 
Grimflead v. Marlowe^ 4 i). fif i?. 717 j 
and Hardy v. HoUyddy^ £. 5 C7 3. C. 5 , 
there ciied7i8; wBcre the diftini^ion is 
taken between ai)‘ iotereft, a profic a 
prendre in, alieno fplo, as a right of pafturc 
^ &c, and an eafeii 4 l|nt, as a right of way; 
^ that for the f^rm^r the party muft pre- 
feribe in a que eftate, (except in the cafe 
of copyholders againft their lord) but that 
]j the latter may be claimed by cuftom. 


But 
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But ia the prefent cafe there is fufiElcient matter fet forth in 
the pleadings for the Court to determine that it was not a feafon- 
able time; and therefore an llTue wotild only put the parties to 
an unnecefiary expence. For the trefpafs is admitted to be done 
upon arable land between the fecond and twelfth of May, when 
corn was growing on the land •, and the averment that it was 
at a Jeafonable time cannot alter tlie cafe, fince fuch averment is 
inconfiftent with the whole tenor of their plea, and the demurrer 
will not help the plea if inconfiftent with itfelf. Suppofing, for 
example, that the defendants had infilled on a right of common 
every year from the time that the corn is cut and carried ofif 
until it is fown again, and then under this oullom had juftilied 
putting their cattle on the plaintiff’s clofe and eating up his 
corn there growing, averring that the corn was all carried oflT 
before their cattle were put in: fuch a plea would be plainly 
abfurd and inconliffent, and yet that is exadlly a parallel cafe to 
the prefent. 




Bbll 

agalnjf 

Wardell* 


But it was fald that in the prefent cafe the com might be 
fown at an unfeafonable time to prevent the defendants riding 
there according to the cuffom ; but the times in which the tref¬ 
pafs is here admitted to have been done, viz. between the 2d 
and 1 2th of May^ Ihew this to be otherwife: but if it had been 
fo, the defendants in fuch cafe ought to have infffted on it in 
their pleas. 


For thefe reafons we are all clearly of opinion that judgment 
mull be for the plaintiff 


(a) Sec Seihy v. Robinfon^ 2 D, ^ E, 
758, where it was holden that acuftom for 
the poor necejjitous and indigent houjebolders 
refiding within the townOiip of Whaddon 
to cut and carry away rotte n boughs and 


branches in a clofe was bad, on account 
of the uncertain defeription of perfons in 
refpeft of whom the right was claimed.— 
See alfo Fitch v. Rawlings 2 /f. Bh 
Rep. C. B. 
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T. 13 & 14 
O. t. 

June 

One tenant 
in common 
cannot main¬ 
tain an ac« 
tion of ac¬ 
count a: com¬ 
mon Jaw 
again ft an¬ 
other as his 
bafiifF, unlefs 
that other 
were ap¬ 
pointed 
bailiifj but 
under the 
ilat. 4 &.J 
An. c. i{^« 
he may. 

—In fiich 
adlion on the 
llatute the 
pfatniift' muft 
ilate ill his 
declaration 
that he and 
the defend¬ 
ant are te- 
nantstn 
common, 
and that the 
defendant 
has received 
more than 
his ftiare See* 
14 Vio. Abr. 


Wheeler againfi Horne. 


T . 

HIS was an adion of account. 

The declaration dated that the defendant was bailiff tf the 
plaintiff of one twelfth part (the whole in twelve parts to be 
divided) of certain premifes therein deferibed in the parilh 
of Simonward in Cornwall from the ill of April 1720 
to the ill of OEtober 1734, and received the annual profits 
thereof for all that time, to render a reafonable account thereof 
to the plaintiff when he Ihould be requefted, yet that, though 
often requelled, he had not rendered a reafonable account to 
the plaintiff, but reihred &c; to, the plaintiff’s damage 20 /. 
&c. 

The defendant pleaded that he never was bailiff or receiver 
of the plaintiff for the premifes mentioned in the declaration, to 
render an account thereof to the plaintiff, in manner and form 
as the plaintiff above declared &c; on which iffue was joined. 

On the trial of the caufe in the county of Cornwall it was 
proved that the plaintiff and defendant were tenants in common 
of the premifes, the plaintiff of one twelfth part, and the de¬ 
fendant of the other eleventh parts, for the time mentioned in 
the declaration. That the defendant had been in the poireifion 
of and lived upon the premifes, and took to his own ufe during 
all that time all the iffues and profits of the whole parts, 

about 8 /. a>year, and refufed to account with or to pay the plaintiff 
her {hare. But the plaintiff did not prove that (he had ever ap¬ 
pointed the defendant her bailiff of her twelfth part. The jury 
found a verdidt for the plaintiff, fubje^ to the ojunion of 


Mr. J. W. Fortefeue ; and the quellion agreed to be referved 
was whether, on the above fads fo proved, the declaration were 
fufficient to maintain the adion againfl the defendant as bailiff 
to the plaintiff of her twelfth part. 


The cafe was argued in Mich, 13 Gto. 2. before Mr. J. W» 
Fortefeue^ who determined in favour of the defendant; and 

3 then 
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then the cafe was referred to the confideration of the Court of 1740. 
Common pleas. It was argued on the 19th of ^uae 1740 by 
Hujfey Serjt. for the plaintiff, aud Drt^er Serjt. for the defend- 
•ant; and'oa a fubfequeat day 

WUles Chief Juftice delivered the opinion of the Court (after 
Aating the cafe) as follows. 


An a£lion of account would not lie by one tenant in com¬ 
mon againft another a« his bailiff at common law, unlefs he 
were fo particularly appointed. It was fo exprefsly faid in Co. 
Lit. 172. a. ; and there is no cafe to the contrary. One indeed 
was cited from Bro. Abr. ** Accountpi. 20. 47 J?. 3. to Ihew 
that if two were jointly poiTeffed of a horfe, and one of them 
fell him, an adlion of account will lie againft him for the fhare 
of the money- But that is quite a difterent cafe from the pre- 
fent, which is for the receipt of the rents and profits of a real 
eftate; ift, becaufe that was the cafe of 2pcrjbncdchattel', and 
2dly, becaufe there by the fale and turning the thing into money 
the joint intereft was gone, and each had a feparate intereft for 
a fum certain: and 1 (hould think that not only an action of 
account, but even an adtion on the cafe for money had and re¬ 
ceived, might be well brought againft him for it. So that 1 
think it is clear that this adtion would not lie at common law, 
but muft be maintained, if at all, on the ftatute 4 & 5 Anne^ 
c. 16. 


The words of that ad [d) are that from and after &c adtions 
of account may be brought and maintained by one joint-tenant 
or tenant in common againft the other as bailiff for receiving 
more than comes to bis juftJhare or proportion; and the auditors 
appointed by the Court, where fuch adlion (hall be depending, 
are to admimfter an oath, and to examine the parties touching 
the matters in queftion &c. 

Though an adkion of account therefore may be brought by 
one tenant in common againft another fince this ftatute, yet it 
is an adlion of a very different nature from an adlion of account 
•againft a bailiff at common law; 


Firft, 


(a) Se£l. *7. 

3H 
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Flrft, Becaufc a bailiff at common law is anfwerable not only 
for his actual receipts but for what he might have made of the 
lands without his wilful default, as is exprefsly held in Co. Ut* 
.172. fl., and in many other books : but by the plain words of 
the flatute a tenant in common, when fued as bailiff, is anfwer¬ 
able only for fo much as he has actually received more than his 
juft (hare and proportion. 

Secondly, Becaufe the auditors in an aiftion of account at 
common law could not adminifter an oath unlefs in one or two 
particular cafes: but by the ftatute the auditors may examine 
the parties on oath. Now as the judgment in both adlions mull 
be in general quod compufet, how can the auditors tell in what 
manner he is to account, or whether they are to examine on 
oath or not, unlefs it appear by the record in what capacity he 
is fucd and what fort of a< 5 tion this is? It was faid that fuch a 
fuggeftion might be made on the record ; but I believe no fuch 
fuggeftion was ever Iteard of. But the declarations fince the 
ftatute have always let forth that the plaintiff and defendant are 
tenants in common, and that the defendant has received more 
than his fliare. To be fure, as this is a general ftatute, it was 
not neceffary to fet it forth or to refer to it: but the plaintiff 
Ihould have fet forth fo much as to bring his cafe within the 
ftatute; and it is material that in the prefent cafe the defendant 
has pleaded that he was not bailiff to the plaintiff*. The bailiff* 
fet forth in the declaration mull be taken to be a bailiff* by ap¬ 
pointment, and it is admitted that the defendant was jftp t fo ap¬ 
pointed j fo the defendant has made good his plea. ^ 

We are therefore of opinion that the verdifl mull be fet allde, 
and that the plaintiff* mull pay the colls of a nonfuit according; 
to the rule.” 
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Goodtitle on the Demife of John Gurnall agatnjl 

Wood. 

' J 'HIS came before the Court on a cafe referved at the aflizes 
at Jppleby in Augufi 1739. 

T. Gurnall^ beinj; fcifed in fee of the premifes in queftion, by 
will dated 30^!^ of March 17^^* devifed to Dorothy his wife for 
her life, remainder to his fon ^obn Gurnall and his heirs, he or 
his mother paying thereout to Frames and Dorothy Harryhn^ 
his wife’s daughters, 40 /. a-piece \vhen they fhould attain their 
refpedfivc ages of twenty-one years; but if his fon John Gurnall 
Ihould die before he attained the age of twenty-one years, then he 
deviled the faid premifes to his wife’s fon William Harrifon and 
his heirs, he paying out of the fame the further fum of zo /. to 
his filler Frances at the end of the firft year, and the fum of 
20/. to his filler Dorothy bX the end of the fecond year after 
his entrance into the faid premifes. After the devifor’s death, 
Dorothy the widow enjoyed the premifes during her life, and 
Ihc died on the 28th of ’June 1726 : on her deceafe JobnGur^ 
nall^ the fon, entered, and received the rents and profits until 
his death, on the 24th of February 1736, which was before he 
attained the age of twenty one years. W. Harrifon^ the devifee, 
died after the death of the widow and in the lifetime of John 
Gurnall^ tkc fon, to wit, on the ift of April 1733* leaving his 
faid two fifters F) anus and Dorothy his coheirelTes, the elder of 
whom married T. Wood the defendant: W, Harrifon was never 
in polTeinon. John Gurnall^ the IclTor of the plaintilf, is coufin 
and heir of "Jolm Gurnall^ the devifee, namely, fon of John 
Gurnall who was the elder brother of T. Gurnall^ the devifor. 
The defendant Wood has been in polTeffion of the premifes ever 
fince the death of John Gurnall the devifee. The queftion 
referved was whether the heir of W. Harrifon was entitled under 
the faid devife, or the lelTor of the plaintiff as heir at law to 
John Gurnall the fon. 


3 II 



Trin, 13^14 
Geo. 2. 
Monday^ 
June 23d. 


A devife to 
A and his 
but if 
lie (lie before 
iwentv-one 
then 10 
and his heirs, 
is d good 
executory 
deiife to 6.; 
and if B. fur- 
\ive thede- 
vifor, it will 
defeend to 
B ’fr heir, 
chough he 
die before 
the contin¬ 
gency hdp- 
pen&, fl. the 
death of A. 
befoie twen- 
ty-ojie. 

7 Mod. 302. 
odl. edit. 

8 Vin. Abr. 
112. pL 28* 
S. C. 


The 
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1740. The cafe was argued on the 12th’ of^u/te 1740 by BootU 
GooBrmxK Serjt. for the plaintiff, and by Bs'r 3 Scrjt, for the defendant; 
^** *^1*^" opinion of the Court was delivered, as 

follows, by 

WOOD. 

Lord Chief Juftice (after Hating the cafe.)—“ This is a 
plain executory devife. The queftion is no more than this, if 
there be an executory devife to A. and his heirs, and furvive 
the devifor but die before the contingency happens, whether any 
thing can defcend to his heir ? To ihew that nothing can defcend 
was cited the cafe of BreU v. Rigden^ Plowd. 34; : but that cafe 
was very different from the prefent; there was a devife to A* 
and his heirs, A, died before the tcHator, and it was holden 
that the heirs (a) could take nothing; and for this plain reafon, 
becaufe, if they took, they mufl have taken by way of limita¬ 
tion, which they could not do unlefs there were fomething in 
the anceflor at the time of his death, and there was not becaufe 
he died before the dcvifcr. But in the prefont cafe W. Harrifiri 
furvived the devifor. 

The plaintiff*8 counfel then compared the cafe of an execu¬ 
tory devife to a bare pof&bility, and infilled that a bare pofllbility 
before the contingency happened would not defcend and could 
not be granted or devifed, and that a recovery would not bar it; 
for which purpofe they cited FulwooiTs cafe, 4 Co. 66 . b.; 
■Marjlis Rep. 136, 7» Pells v. Brown in Cro. Jac. 590, and in 
feveral other books. But thefe were cafes before the notion of 
executory devifes came in, or at lead before they were well 
eftablifhed and underflood. Befides, even as to poflibilities, the 
contrary has been fmee holden in feveral cafes; particularly in 
Coring v. Bicierjlaff^ Pollexf. 32, and Veizy v. Pinwell^ ib, 44; 

(a) Elliott V. Davenport^ i P, Wm. 72*, rtported in Gilb. Rep. in Equ. 115, 
84; Geeiright v. Wright^ t Str, 25; 1x0, uvi in Free, in Cbanc. 439, by the 

Bufiy V. Greenjlett^ ib. 445 j dmbrqfe v. name of Symp/bn v. Hornjby ; and fFhite 
Hodg/an^ Deugl 337 ; Denn d. Raiclyffe v. Warner lelTec of White^ B. R. Mtch. 
^v. Bagjhawt 6 D. tS E. 317 j S. P,— 22 G. 3. in error from Ireland^ cited in 

Nor is there any difierence in this refpedt 6 D.ilf E, 518.—Nor is it material that 
between a devife to the heir at law of the the devifor confirmed his will by a codicil 
devifor and to his heirs or the heirs of his made after the death of the firft devifee. 
body, and a devife to xjl^angtr and to his and after he knew of that death j Du d. 
heirs &e. Hutton v. Siir^oUf 2 Fem. Turner v. Km^ e^D.ii E, 601. 

3 where 
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where it was held that a poffilnlity may be granted or de¬ 
viled (tf); the fame has alTo been held in many other books. 

But if it were otherwife in tbe cafe of bare polhbilities, of 
late years the doftrine of executory devifes has been fettled. 
They have not been confidered as bare poffibilitics, but as certain 
interefts and eftates, and have been refembled to contingent re¬ 
mainders in all other refpefts, only they have been put under 
fome rellraints to prevent perpetuities; as, firH;, it was held that 
the contingency muft happen within the compafs of a life or 
lives in being, or a reafonable number of years; at length it 
was extended a little further, namely, to a child {b) iu ventre fa 
mere at the time of the father’s death, becaufe, as that contin¬ 
gency mull necelTarily happen within lefs than nine months 
after the death of a perfon in being, that conftrudiion would 
introduce no inconvenience ; and the rule has in many inftances 
been extended to twenty-one years after the death of a perfon 
in being, as in that cafe likewife there is no danger of a per¬ 
petuity. But in all other refpeds executory devifes have been 
always refembled to contingent remainders; and the reafon, on 
which they were firft inftituted, plainly (hews that they ought 
fo to be. For the reafon of their inftitution was this, when 
it was plain that the devifor intended a contingent remainder, 
but it could not operate as fuch by the rules of law, in favour 
of wills, and that the intent of teftators (who are fupppfed 
to be inopes concilii) might take place, thefe fort of eftates were 
holdcn to be good as executory devifes, becaufe intended to be 
contingent remainders. They ought therefore to take place as 
fuch as far as is confilient with the rules of law. And if this 
were a contingent remainder there is no doubt but that it would 
be good. 


That in thefe forts of executory eftates a contingent intereft 
may veft before the contingency happens, fo as to go to the heirs 
or reprefentatives of a perfon dying before fuch contingency 


(fl) See Sdivyn v. Stlwyn, * Bttrr. 
iijt, and a BiRep, *51 ; GeodrightA. 
Larttur v. Scarify * IVilf. *95 Moor v. 
Hawkins in Chancery 1765, coratn Lord 
Northittgton, cited in i H. BU Rep. 34; 
Rm d. Nodm v. Grj^thsy 1 Bi. Rep, 605 ; 


and yenes and Others v. Roe, leflee of 
Perry, B. R. in error ^ D, ki E. 88. 
affirming the judgment in C. M, 1 H. Bl. 
Rep. 30. 

\b) See Long v. Blaekall, y D.ii B. 
too. 
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happens, was fully eftablifhed in the cafe of King v. Withers (a), 
which was determined by Lord Talbot in yssly 1735! &nd his 
decree was afterwards affirmed in the Houfe of Lords. The 
cafe was this; A. gave by his will to his daughter B. at her 
age of twenty-one or marriage 250© /,, and if his fon C. died 
without iffije male of his body that his daughter ffiould at her 
age of twenty-one years or day of marriage, which Ihould firft 
happen, have and receive 3500 /. over and above the 2500 /.: 
the daughter lived to be married and to be twenty>one, but died 
before her brother and confequently before the contingency 
happened; afterwards the brother died without iffiie male, and 
Dr. King^ who had married the daughter, as her adminiftrator 
and reprefentative brought his bill for the additional fum of 
3500/., and had a decree for it; and as this fum was charged 


on lands many cafes were cited to ihew that a contingent in- 
tereft as well in a real as in a perfonal eftate might veft fo as to 
be defcendible or tranfmiffible before the contingency happened. 
But as this is plainly agreeable to reafon, and as Lord Talbot 


and the Houfe of Lords were clearly of this opinion and made 
it the foundation of their judgments, it would be but mif- 
fpending time to mention all the cafes that were cited. With 
regard to the cafe of Marks v. Marks^ reported in Free, in 
Chancery 486, determined by Lord Chancellor with 

the affiHance of the Mailer of the Rolls and which was cited 


in the arguments, though it is a very good authority, yet as it 
'was determined on a principle not applicable to this cafe, there 
is no occafion to pray it in aid of the prefent cafe. 


But this doctrine being ellablilhed, it is plain that the heir of 
W. Harrifon is entitled in the prefent cafe, and confequently 
that the defendant mud have the podea.” 

(a) Caf. temp. Tutb. n-j •, 3 P. Wm%. 414i z £q. Cjf, Mr. C56. pi. 10 j 4 Bra. 
Farl. Cqf. 228. 
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Dallikg {igainfi Matchett, 

** ^KINNER Serjt. an^j^r/w/r Serjt. fliewed caufe againft a 
ruJle for fetting afide an award. The award was made 
purfuant to a rule of nifi prius, entered into at the laft Lent af- 
llzes holden for the county of Not^lk^ which was afterwards 
made a rule of this court. 


M. 140.2* 
Monday, 
Oft. 27th* 

When acatife 
is referred 10 
three per- 
fons,ar,d 
they or any 
two of them 
arc ein power¬ 
ed to make 
an award, an 
award made 


The award was to be made on or before the firft day of IhemTsgLd 
trinity term; and the reference was to Mr. Britiff, Mr. Hotv/cy of 

and Mr. Workboufcy of all matters in difference between the par- meeting* 
ties, fo as they or any two of them madtTtheir award by the faid —Bat if he 
time. Mr. Britiff and Mr. Howfe made their award in writing notice?then 
and duly figned and ddivered it on the 31ft day of May; and a 1 J,‘^^,di*bad 
trinity term this year began on the 6th of june. Mr. Work’- I*™** 
houfe was in London from the time of the rule until after the ediu* ^**** 
award made, and never attended at any of the meetings of the 


referees which were holden at Norwich. 


The objedlions to the award were, 

ift, A defedi of authority in the two arbitrators, as Mr. Work- 
houfe was not prefent at any of the meetings, nor ever agreed 
to take upon him the burden of the reference* 

sdly. That the award was obtained by undue means, and was 
void by the ftat. 9 & 10 3. c. 15. 

3dly; That it was an unjuft award on the merits. 

The aiftion was an adtion on the cafe for tolls for veffcls 
pafling through the plaintiff’s locks to the defendant’s mill. 
The arbitrators awarded that the defendant ihould pay to the 
plaintiff 124/. lox. in full fatisfadlion of all matters in dif¬ 
ference between them, and that they Ihould execute mutual re- 
leafes to each other. Several affidavits were read on both tides. 

It was infifted by Beljicld and ^r//«'Serjt. for the de¬ 
fendant, 

ift, That, though they admitted that the award might be 
good though made and figned by two of the arbitrators only if 

the 
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the third attended and were prefent at the meetings, according 
to the cafe of Sallows v. Girling^ Cro. Joe* 277., which was cited 
for the plaintifl' and agreed to be law, yet that in the prefent 
cafe the abfence of Mr. Workhoufe who never attended at any of 
the meetings, and who had fworn tHlt he had no notice of them, 
made the award bad, or at leafl that it was fufiicient evidence of 
partiality in the arbitrators to proceed without him, efpecially 
when they had notice from the defendant (as was proved by an 
affidavit) not to proceed ; that therefore for this reafon the award 
ought to be fet afide, even though they had had an authority 
to make it. 

. 2dly, As evidence qf partiality, they infilled on feveral mat¬ 
ters which were fet forth in the defendant’s affidavits, but which 
were fully anfwered by the affidavits for the plaintiff; fo the 
Court had no regard to this objection. 

3dly, They infilled that the award was unjufl, bccaufe it had 
awarded mutual releafes, and yet had no regard to a demand of 
the defendant, which he fwore by his affidavit that he had againfl 
the plaintiff The demand fworn to was that during the twelve 
years that he had been miller he had fuffered 300/. damage by 
the diverfion of the water, and by reafon that the plaintiff’s locks 
were not kept in fuch good repair as they ought, but did not 
pretend that he had ever brought his adion againfl the plaintiff 
or made any demand before this reference for fuch damage. 
And it was fully proved by the plaintiff’s affidavits that on the 
23d of May^ when the firll meeting of the referees was holden, 
the defendant’s attorney defired time to produce witneffes to 
prove thefe damages, and had time given to him till the 30tfa of 
May to produce fuch witneffes, but that he did not appear at 
the meeting or produce any witneiles, and this by the defend¬ 
ant’s exprefs order. For thefe reafons, and becaufe the Court 
on motions of this fort never enters into the merits of the 
award, unlefs it appear to be unjufl upon the face of it, the 
Court likewife had no regard to this objedion. 

And as to the firft objedioo, which was of the greateft weight, 
Olid which deferred fome confideration, the .Court were 

3 where 
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where the fubmiffion was worded as in the prefent eafe, that two 
may make an award without the other provided the third has 
due notice of the feveral meetings appointed and of the feveral 
matters referred to them, otherwife the award will be bad; as 
is the daily pradlice in the dRirt of King*s Bench, where a power 
is given to a certain number of perfons in a corporation, or to 
the major pan of them, if the whole number (except one) meet 
and all agree, yet the a£l is not good, if that one were not duly 
fumtnoned aird had no legal notice of the meeting (<2). Fm: 
though it has been often faid if that one had been prefent, he 
could not by his vote have turned the majority the other way, 
when all the reft were unanimous, it has always received this 
anfwer that every one has a right to acgue and debate as well as 
to give his vote, and it is pofHble at leaft that the perfon abfent 
may, if he had been prefent at the meeting, have made ufe of 
ftich arguments as may have brought over a majority of the reft 
to be of his opinion. The fame reafon holds in the cafe of 



agtdnfi 

Matthitt. 


arbitrators, and therefore there ought to be the fame rule. 


The queftion therefore in the prefent cafe is only a queftton of 
fa£l; if Mr. H'orkboufe had not due notice of the meetings of 
the other arbitrators, their award is certainly not good : but if 
either by obftinacy, or at the defire of the defendant, or being 
hindered by bufinefs, ablented himfelf from fuch meetings, 
having had due notice thereof, we are of opinion that the award 
is good. And upon the afEdavits we were clearly of opinion 
that he had due notice, though in his own a£ 5 davit he has at¬ 
tempted to fwear the contrary. And therefore we are of opi¬ 
nion that the award is good. Otherwife it would be in the 
power of one of the parties to trick the other, and entirely to 
■defeat him of the benefit of the reference; for though he al¬ 
lowed the other to name two of the arbitrators, yet by naming 
a third who (he was fure) would not or could not attend, no 
arbitration could be made. 

It was alleged that the defendant's attorney offered to enlarge 
the rule till Mr. Workboufe could attend: but it appeared 

(fl) Vid. Mufgrave v. Nevinfen, i Str. j Shrewfi^Hty, 2 Str, 1051 j and R. y.May, 
$841 and a Ld- Raym, 1359 } Kynqflon 5 Bun. l68a. 

V. Mayor Aldtrmsn end jjjijlttnu of' 

3K by 
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1740. by the affidavits that this offer, if ever made, was not till 
Dal'li'mo feveral meetings, and not till after the award was 

Matchstt aftually fxgned,) and that the defendant wrote a 

letter on the 28th of May to his attorney to another purpofe, 
-commanding him not to attend at all, plainly to defeat the 
plaintiff of the benefit of this reference; we had therefore no 
regard to this offer. But it appearing to us that the complaint 
againft the award was extremely frivolous and vexatious, we 
-difcharged the rule with cofts.” 

It appears that on the next day, Tuefday^ OSohcr 38th, 
another motion was made in this caufe; as follows; 


The “ Prime Serjt. moved for an attachment againft Matchett for 

an atuch- not paying the 124/. 10. to Dolling in purfuance of the laid 
paVinen'c oTa award, on an affidavit of a demand and refufal in July lad: but 


fum ofmoncy 
awarded and 
which was 
demanded 
when a rule 
for felting 
gfide the 
award was 
pending. 


We thought that the plaintiff Ihould not have made a demand 
of the money when there was a rule nil! depending for fetting 
alide the award; therefore we directed the plaintiff to demand it 
again, and if the defendant refufed payment then to move again 
for an attachment.” 


M. 14 G.a, 
Monday* 
Nov, io;fa. 

To a plea of 
liberum cene- 
mentum the 
plaintift' may 
reply that the 
place in quef- 
tion is the foil 
and freehold 
of the plain- 
liff and not 
the foil and 
freehold of 
the defend¬ 
ant. 

.—When the 

plain riiF 
names the 
clofe in his 
declaration 
in trefpafss 
whether the 
defendantetn 
plead Hbe* 
romtCDefflcn* 
turn? 


* James Lambert againjl Thomas Stroother. 

The opinion of the Court was delivered as follows by 

Wilksy Lord Chief Juftice. ** Trefpafs, for that the defend¬ 
ant on the ill day of March 7 Geo. 2. and at divers times be¬ 
tween that and the ill day of December 12 Geo. 2. broke and 
entered fix clofes of the plaintiff’s called T^he Foldy The Woodgardy 
The Crofty The GardeUy The New Landy and The Cbappel Greeny 
at Horsfortb ; and trod down and confumed the grafs and corn 
there growing with his feet, and trod down and confumed his 
grafs and corn with his cattle, and fubverted and fpoiled his 
foil with the wheels of carts and carriages, and broke threw 
down and fpoiled his hedges fences and walls, and took and 
carried away ten loads of his ffones, &c. Damage 20/. 


The 
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The defendant by leave of the Court pleads three pleas; 

1 ft, As to all the trefpafs, except in The Cbappel Green^ not 
guilty; and as to all the trefpafs laid in that clofe he fays that 
the faid clofe at the feveral times when &c was the foil and free¬ 
hold of him the faid Tbamas &c; and this he is ready to verify 
&c. 

adly. That the faid clofe called Cbappel Green at the feveral 
times when &c was the foil and freehold of the defendant, Sir 
Walter Cawerley Bart., and fix others (whom he names in his 
plea,) and fo juftifies in his own right and as their fervant and 
by their command ; and this he is ready to verify &c. 

3 dly, That the faid clofe called Tbe Cbappel Green at the faid 
feveral times when &c was and is pafeel of the King’s highway 
leading from Addle to Calverley^ and fo juftifies the feveral other 
trefpafles, and the breaking down of the hedges fences and walls, 
becaufe the fame was inclofcd, which was a nufance &c; and 
this he is ready to verify &c. 

To the firft plea the plaintiff replies that the clofe called The 
Cbappel Green at the feveral times when &c was the foil and 
freehold of the plaintifl* and not the foil and freehold of the de¬ 
fendant, as the faid defendant hath above alleged, and this he 
prays may be inquired of by the country; and the faid Thomas 
likewife. 

To the fecond plea he replies exadily in the fame words, 
inutatis mutandis, and on this he tenders an iffue, but no iftiie 
is joined. 

To the third plea he replies that the faid clofc called Tbe 
Cbappel Green containeth one rood of land, which faid rood be¬ 
fore the time when &c lay uninclofed, and at the faid feveral 
times when &c was the foil and freehold of the plaintiff, where¬ 
fore for about four years before the faid time when &c he in¬ 
clofcd the fame with hedges &c, and held the fame inclofed 
ever fince until &c, as it was lawful for him to do; without 
this that the faid clofe called Tbe Cbappel Green at the faid feveral 
times when &c was or is parcel of the King’s highway leading 
&c, as the faid plaintiff hath above alleged; and this he is ready 
to verify &c. 


&19 
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The defendant demurs to the fecond replication, and ihews 
replication is a negative pregnant and contains 
agaiufi argumentative and double matter which is not iduable &c. 

StROOIHER. ^ , .n* < 1 • 'A* 1 

On the third replication he tenders an liTue to the plaintitt; and 
the plaintiff in his furrejoinder joins iffue thereupon, and joins 
in the demurrer to the fecond replication. 

This cafe comes before the Court only on the demurrer of the 
defendant to the replication of the plaintiff to the fecond plea; 
for though it was faid in the argument (e) of the cafe that the 
two iffues had been tried and fomething was faid how cofts 
would go according to the ftatute 4 & 5 Anne^ c. j 6 , that mat- 
ter is not now before the Court, but it comes on flngly on the 
■demurrer. 

The objeftion to the replication as Rated in the demurrer, 
that it is a negative pregnant and contains argumentative and 
double matter which is not iffuable, is fcarcely intelligible; for 
how it can be a negative pregnant, or how it contains argu¬ 
mentative matter, 1 own I do not underfland. But the only 
fenfible objection to it is that it is double and puts two matters 
in iffue, which ought not to be done; for the end of fpecial 
pleading is to reduce matters to a fingle point. 

It might be doubted whether afligning this as a caufe of de¬ 
murrer in this general manner be fufHcient according to i SoIJt . 
219, and I Lutw. 4., where it was holden that it is not fufli- 
cient to fay placitum duplex eft or duplicem continet materiam. 
But in order to come at the merits, 1 will admit that the caufe 
of demurrer is fufiiciently fet forth. 

To (hew that fuch pleas and replications, which contain 
double matter are not good, feveral cafes were cited ; but I fhall 
take no notice of them, becaufe the law is undoubtedly fo; but 
the queftion is upon the fad, whether this replication be double 
and puts two matters in iffue or hot. 

(a) It appears that this cafe was argued for the defendant and by Boatle Serjt. for 
on the 7th of February 1739, 1740, and the plaintifT. 
on the 5th of May 1740 by Draper Serjt. 


Upon 
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Upon this htead a great many cafes were cited, and which 
my Brother Draper faid appeared to him at firft to be fo very- 
intricate and inconfident that he was a great while before he 
could find out the meaning of them, or reconcile them one with 
another, but that at laft with great difficulty he had found out 
a dillindion which reconciled them all. Ajid I muft own that 



Lambert 


againft 

StruothEr* 


I do not underftand them yet, and am not able to reconcile 
them, and therefore I fliall lay moft of them afide, becaufe I 
think I can determine this point with the affiilance of but very 


few of them. If indeed tlrere were any cafe in point, I ffiould 
think rayfelf obliged to take notice cf it, but i cannot find’any 
fuch cafe. 


As for the cafes in replevin in Oioen 51, Couhljb. 65, and 
1 Buljlr. 48, they arc no authorities in the prefent cafe, becaufe 
trefpafs and replevin are in their nature as different actions as 
polTible, as the right muft neceffarily come in queftiori in re¬ 
plevin if the defendant thinks proper to avow, and the plaintiff 
in his plea in bar muft not only (hew his right, but likewife 
traverfe the right of the avowant. Whereas trefpafs is a poffeif- 
ory adlion, founded merely on the poffeffion, and it is not at 
all neceffary that the right ffiould come in queftion. 

The only cafes that I can find in trefpafs that look like the 
prefent cafe are thofe of Rickman v. Coxe^ Cro. Jac. 594, Wtiham 
V. Barkery Tclv, 147, and Hujiler v. Raines^ 2 Lutw. 1399, 
1400 &c. As to the cafe in Cro.y it does not appear that any 
judgment was given. The cafe in Teh. is different from this, 
becaufe the plaintiff there did not traverfe the freehold but the 
command; and the objedliop was not that the replication was 
double, but that the plaintiff had not fet forth a good title; and 
I lay but little ftrefs on this cafe as reported, becaufe it is not 
neceffary that a plaintiff in trefpafs ffiould fet forth any title, 
and fo it is exprefsly held in the cafe of Radborne v. Kennadale^ 
.3 ^alk. 354, where a diftin<ftion is made between trefpafs and 
replevin in this refped. And the only reafon that is given by 
Teherton for the opinion of the Court is that the plaintiff might 
as well have faid “ Robin Hood in Barnwood flood”; Teherton 
was counfel in that cafe; and I am fatisfied that it was his own 
witticifm which he has been pleafed to father on the Court, and 

3 L that 
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SVlOOillEll, 


that no Judge When he was iblemnly pronooadfig judginent 
could make ufe of fo ridiculous an- expre^on. 

The cafe ih Lutvoicb goes upon another point: but it is faid 
that the plaintiff’s replication was il4 and that he ought to have 
replied juft in the fame manner as the plaintiff has done in the 
prefent cafe. But this not being the judgment in the cafe, but 
only an obiter didum, 1 do not rely much on this authority. 


In order to make the prefent cafe intelligible, and to (hew the 
reafon of our judgment, I (hall confider a little bow thefe pleas 
of freehold in adions of trefpafs came to be at firft introduced; 
for they feem a little abfyrd, and if they had not prevailed for 
fo many years, but it was at {wefent a new matter before the 
Court, I fhodd be of opinion that it is not a good plea. For 
every plea in bar {admitting the that is pleaded to be true) 
ought to be a full bar to the action x but this is plainly not fo; 
for though the place in queftion be the defendant’s freehold, the 
plaintiff may have a good caufe of adion; as if he hold by leale 
under the defendant, or under another perfon who conveyed the 
reverfion to the defendant, or even though he has no right at 
all if he has been in quiet pofteffion a great while, for in that 
cafe the perfon having a right muft bring an ejedment and 
cannot enter upon him by force. But, notwithftanding this, 
as thefe pleas have fo long obtained {a\ it v^ould be too much 
to Over-rule them generally, but 1 think even ftill in fome 
cafes {b) they ought not to be held to be good pleas. 


The reafon why they were at firft introduced feems to be ‘ 
this; anciently moft declarations of trefpafs were general, only 
for breaking and entering the plaintiff’s clofe in fuch a place, 
without giving any name to the clofe: but now always in 


{a) Bat the ‘defendant may give evi¬ 
dence of tide under the plea of not.guilty $ 
Barthflmew v, Jrelandy Andr. 108; and 
h«ddv, Kjffm> 7 . Dun^. li Eqft 354 .^ 
■{h) ThSykrenotoltewedm'adioat W 
Ibr taking chattel*. To tte^uft 
for takii^ and carrying away the piamtiiPs, 
Ithes, the defendant fil^aded that the place 
trfMt iheWci^ Wat 'fof^fed to how ' 


I been committed was hi* freehold, and fo 
** Andupooa.deiiMnfer to 
this plea it was adjudged iil; for thia is no 
plea to a trefpafs,de bonis afportatit, but 
pecidiar oidyand proper.to a uefpafiiqaain 
claidam feegit.” v. HtOcU^n^ 

Garth. 176. EAitnm.Luakt^tAMi. 117. 
S.C. 


this 
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thU court, by reafon of the rule made Micb. 1654, Booi of 1740. 

38. (and I believe moft commonly in jS. R.) the plain- LambIrt 

tiffs in their declarations in trefpafs (k forth the names of the . 

* Stroothcp 

clofes as the plaindff has done in the prefent cafe. 


But formerly when a plaintiff only declared generally, it was 
thought a great hardihip on a defendant to be obliged to anfwer 
foch a gwieral charge; for if the plaintiff had a large eftate in 
the towndliip the defendant could not tell in which the clofes 
he would aHign bis trefpai^, and therefore they gave the de¬ 
fendant leave to plead the general iffvw to oblige the plaintiff to 
make a new allignment, and afcertain the place in his repli¬ 
cation: if he did not, and the defendant pleaded generally, as 
he might do, that the place in queftion was his freehold, the 
hardlhip would be turned on the plaintiff; for then if the de¬ 
fendant could prove any one place in the townlhip to be his 
freehold, the plaintiff would be gone, as is exprcfsly held in 
the cafe of Elms v, Lombe^ 6 Mod, 117, 18, and 19 (a). 
And it is faid in that cafe and likewife in feveral other cafes that 
when the plaintiff is general in his declaration the defendant 
lhall be allowed to be as general in bis plea; thefe pleas are 
therefore called common bars, fometimes bars at large, and 
fometimes blank bars, as in Cro, Car, 384, Cro, Jac. 594, and 
feveral other books. And as fuch it was doubted whether they 
were traverlable or not in the cafe in Cro, Jac, 594; two Judges, 
againft one, were of opinion that they were not, but no judg¬ 
ment was given. 1 think it is very clear that they are traverfable, 
and I wonder whence the doubt could arile; for if they were 
not traverfable, the defendant might at any time bar the plain¬ 
tiff by fuch a plea, by pleading that the locus in quo was called 
by fuch a name and that it was bis freehold mentioning the 
very name of the place where the trefpafs was committed; for 
in that cafe if the plaintiff could not traverfe it, he muft necef- 
farily lofe his caufe, for he cannot make a new afiignment when 
the defendant gives the place a riglit name. 


That this was the reafon of thefe pleas originally appears from 
the words of the rule before mentioned, which lays that for the 

{a) Vid. Goodright d. Bakh v. Rich I iSEaji accord:—!^. 33.>. coot, 
and another; ^Lewrintt J. j Dur^. f 

future 
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i74x>» future the declaration may mention the place cettainly and f9‘ 
LAMMkt jffevent the ufe BndntceJJky of the common bar and new.aj^nme0» 

As thefe were the realbns for admitting fuch a plea aa this, I 
doubt very much whether this be a good plea in the prefent cafe 
•where the plaintiff has named the clofcs in bis declaration* The 
reafons for this plea do not hold here; there is no hardfhip on 
the defendant, and the plaintiff has afeertained the place; nor 
•can the plaintiff make a new affignment in his replication; if 
he did, it would be a departure In pleading. If therefore it 
were neceffaryin this cafe to give an opinion upon this point, 
I am inclined to be of opinion (as at prefent advifed) that the 
►plea is not good {a). 

But we being all of opinion that the replication is good, and 
a proper iffue tendered, there is no occafion to give a pofnive 
►opinion on the plea. If only one fingle matter be put in iffue 
by this replication, videlicet, whether it be tbjj freehold of the 
defendant or not, it muft be admitted that the replication is 
good; and I think clearly that this is the only thing that is put 
in iffue by this replication, and that the other words, “ that it 
is the freehold of the plaintiff,” are either to be rejedled as fur- 
plufage or to be confidered only as an inducement. 


Put the words only thus, and the matter will ftill be plainer; 
■let the plaintiff fay that it is his freehold, abfquc hoc that it is the 
freehold of the defendant, in that place it would be plainly only 
an inducement, and yet that it’is exadly the fame cafe as the pre¬ 
fent. For, as I fliewed before in a former cafe, the diftindion 
between traverfes and denials which we meet with in fome of 
the books is a diftindion without a difference j for they are 
exadly the fame thing. 


(a) Slc 14 Urn. 8 4. pi. 3; 14 Hun, 8. 
24. |.l. 3i and 8to. Trfjpafs, pi. i6S. 
Hut ft-c contr. 13 Ethv. 4. 2^ and 24; 
Hob 16 i and tl.t opinion of HLckJlom J . 
■in Mdtlin v, Ke/lerton , 2 />/. Rep> *089 
in esfes where the wiit is general. It is 
true that in the rules of Court of C. //. 
made in 1654, /. 19. it is ordered that 
** The common bar and new alTignment 

3 


be foreborne where the declaration con¬ 
tains the certainty equivalent to a new 
alTignment but quaere how far a rule 
made by one of the Courts can control 
the general law of the land, or how a 
pla ntiff can avail himfelf of this rule in a 
luperior Court to which the record may 
be removed by writ of error ? 

And 



MICHAELMAS TERM, i^Ono^ll. c.p. 

And it cannot be faid that this is an immaterial iflue: For 
the plaintiff may have no caufe of adlion though the place in 
queftion be not the defendant's freehold, becaufe when the de¬ 
fendant has put his cafe upon this, he is ellopped afterwards to 
inlifl; on any thing elfe; if he did, it would be a departure in 
pleading. 





Lambert 

againft 

Stroother* 


In order to illuftrate this a little more, I (hall take notice that 
a plaintiff may reply three ways to fuch a plea of freehold, ac¬ 
cording as his cafe is; 


I ft, If his title be inconfiftent with the defendant’s plea, as 
that he infifts that it is his freehold, or the freehold of another 
perfon, then he muft traverfe the defendant’s plea; and as tref- 
pafs is a poffeffory a£tion, I think it is perfe^ftly indifferent 
whether he fets forth his own title or not; and it was held that 
he need not in the cafe in 3 Salkeld before cited. If indeed the 
declaration be general, and the plaintiff upon the defendant’s 
plea of liberum’ tenementum makes a new affignment of the 
whole trefpafs, he cannot traverfe the defendant’s plea of free¬ 
hold, according to the cafe of Preltjman v. Lawrence^ Cro, Eliz, 
812; -becaufe the defendant ought to have an opportunity of 
anfwering to the new affignment, which is in the nature of a 
new declaration. 


2dly, If he derives his title under the defendant, then to be 
fure he muft not traverfe the defendant’s plea, but muft admit 
the freehold to be in the defendant and infill on a leafe or fome 
other title under him, and then the traverfe muft come on the 
part of the defendant. 


3dly, If the plaintiff has a middle cafe, and neither derives a 
title und^ the defendant, nor has a title inconfiftent with his, 
he may plead as in the cafe of King v. Coke^ Cro. Car, 384, 
where the defendant pleaded that the locus in quo was his free¬ 
hold and the plaintiff replied that before the defendant had any 
thing in the premifes the Marquis of Winebepr was feifed of 
them as his freehold and made a leafe for years to a perfon un¬ 
der whom he claimed which was then fubfifting, without cither 

3 M confeiling 
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1740. confefling or denying the defendant’s plea, and it was holden 
l-A»^»RT ^ demurrer to be a good replication; for it was fufficient to 
maintain the plaintiff’s aiStion if true, even though the freehold 

wTROOrUEJI* ^ • /Y* 

were at that time in the defendant, and the plaintiff was not 
neceffarily conufant in whom the freehold and reverfion were. 
But that is not the cafe here. The prefent cafe is of the firft 
fort; for here the plaintiff denies the defendant’s plea, and has 
made no new af&gnment; neither could he, having afeertained 
the place in his declaration. Therefore for the reafons aforefaid, 
we are of opinion that the replication is good (tf), and not liable 
to the objedions in the demurrer or any other objedions; fo 
judgment on this demurrer, which is the only matter now be¬ 
fore the Court, muft be for the plaintiff 

(a) The fame point again occurred in the replication ought to have concluded 
the cafe of Parry v. IVailnn and Oiheru with a*, averment, and not to the country— 
HiL 1747, 8, C. 5 ., when it received a And after argument by fir 

fimilar determination. Thcie to trcfpafs the defendants and Sitnvet King’s Serjt. 
for breaking and entering the plaintiff’s for the plaintiff^ the Court recognizing 
cloies (naming them,) the defendants the cafe of v. 5/7gave jud- 

plcaded that the clofcs mentioned in the m^nt fur the plaint *F. MS. Ch. J. 

declaration were the clofes foil and freehold (^) It was probably an incorrect note 
of the defendant IPathen^ and that he in of this cafe that induced Mr. J. Niares to 
his own right and the other defendants as make the oblervation which he did in 
his fervants and by his command entered Martin v. Kjlnton^ 2 BL Rep» 1092, 
&c. 1 he plaintift replied that the faid (where the d. fuidant demurred to a dc- 

cloLs were the ciofes (111 and freehold of claratumm trcfpafs becauie the plaintifFhad 
him (the plaintift) and nut the foil and not named the clofes in the declaration) 
freehold of IVathsnisZt concluding to the namely, that in this cafe IPilles Ch. J. 
country* 'I'o this replication the defend- held that the plaintift* was not at liberty 
ants demurred f(>ecially» becaufc 11 con- to declare generally, fo as to make it ne- 
tained a traverfe which it ought not to have ceflary to plead the common bar, and re* 
corit. intd , becaufe the travcrlc and in- ply it by a new aftignmem.” 
ducement to it were nought, and becaufe { 
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Robert Bennett agamft Robert Reeve and Five 

Others. 


1740. 


I4 O 

Thuifday, 
Nov. 27th. 


The following opinion of the Court was given by 

r, Lord Chief Juftice. Replevin; For that the de¬ 
fendants on the 28th of September 1737 at the parifli of Mark 
in the county of Somerftt in a place called Z.e/ 7 »e took the 

cattle, viz. fixty-four Iheep of Robert Bennett and detained them 
&c. Damage 40/. 

The defendants juftify the taking as bailiSs of RichardFownes 
Efq. and fay that the place called Somer Leaze where &c is and 
at the time when &c was a certain wade or great padure con¬ 
taining by edimation one hundred acies of land lying and being 
at Mark aforefaid ; and that the faid Rkbard Fownes long be¬ 
fore and at the time when &;c was and dill is feifed in his 
deraefne as of fee of and in the faid wade or great padure where 
&c, and becaufe the faid fixty-four dieep at the time when &c 
were in the faid wade or great padure depaduring on the grafs 
there then growing and treading down the foil there and doing 
damage there to the faid Richard Fownes they the faid Robert 
Reeve &c as bailiffs to the faid Richard Fownes well acknowledge 
the taking of the faid fixty-four dieep in the place where &c, 
the faid dieep fo being in the faid wade &c fo depaduring &c; 
and this they are ready to verify ; wherefore they pray judgment 
and a return of the fheep and their damages &c. 


Commoti 
** append- 
aht** only 
belongs to 
arable land. 
—-Levancy 
andcouchan- 
cy are inci¬ 
dent to com- 
inoD append¬ 
ant as well 
as to com¬ 
mon appur¬ 
tenant. 

—Therefore 
common ap¬ 
pendant can 
only be 
claimed for 
fo many cat- 
t)* as are ne- 
ceffdiy to 
plough and 
manure the 
tenant’s ara* 
blcland. 

4 Vin. Abr. 
583. pi. 6. 

S. C. 


I'he plaintiff pleads in bar to the avowry, that long before 
the time when &c and at the time when &c one Philip Biggs 
was and yet is felled of one acre of land of Old Aujier with 
the appurtenances lying and being in Crickham in the paridi of 
Wedmore in the county aforefaid in his demefne as of fee, and 
that he the faid Philip Biggs and all his ancedors and all thofe 
whofe edate the faid Philip had in the faid acre of land time 
out of mind have had and ufed and been accudomed to have 
and ufe for himfelf and themlelves his and their farmers tenants 
and undertenants of the faid acre of land of Old Aujier common 

of 
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Sknnbtt 

againjt 


of pafture in the faid place called Somer Leaze wherein &c for 
all their commonable cattle every year and at all times of the 
year as appendant to the faid acre; and the faid Philip Biggs 
being fo feifed of the faid acre long before the faid time when 
&c to wit on the 4th of November 12 W. by his deed of 
indenture fealed with his feal for the confideration therein 
mentioned did grant and devifc all that the faid acre of land to 
one Evan Thomas his executors adminiftrators and afligns from 
thenceforth for and during and until the full end and term of 
ninety-nine years if William Anne and Evan fons and daughter 
of the faid Evan (the father) or any or either of them (hould 
fo long live, as in and by the faid indenture &c; by virtue of 
which faid grant the faid Evan the father afterwards and before 
the faid time when &c entered on the faid acre and was pof> 
feifed, and being fo poifeifed afterwards and before the faid 
time when &c by his deed of indenture fealed with his leal 
bearing date the 20th of April 1724 for the confideration therein 
mentioned did grant and demife unto Robert Bennett his exe¬ 
cutors &c one yard parcel of the faid one acre of land of Old 
Aujler for and during all the reft and refidue of the faid term of 
ninety-nine years &c as by the faid indenture &c; by virtue 
of which faid laft grant and demife the laid Robert Bennett^ the 
father of the plaintiff, afterwards and before rhe time when See 
entered into the faid one yard parcel of the faid one acre, and 
was poifeifed thereof and being fo poifeifed afterwards and be¬ 
fore the faid time when &c made his laft will and teftament in 

writing viz. on the-day of-in the year -, and 

thereby conftituted and appointed the plaintiff his fon his foie 
executor, and afterwards and before the faid time when &c to 

wit on the —. day of ■■■ " '■' ■ in the year laft aforefaid died 

poifeffed of the faid yard parcel of the faid acre; after whofe 
death the faid R. Bennett the plaintiff, took upon himfelf the 
burden and execution of the laid will, and before the time when 
&c entered into the faid one yard parcel of the faid acre of land 
and was and yet is poifeifed thereof; and the faid Robert^ the plain¬ 
tiff, iaith that the faid William Thomas and Evan Thomas fons of 
the faid Evan the father and each of them are now living; and 
that the faid Robert the plaintiff being poifeffed of the faid one 
yard parcel of the faid acre of land to which the common of 
pafture aforeiaid in Somer Leaze is appendant as aforefaid did 

before 
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Wore the tekieg of the Md cattle to erit on the adth tSSep* 
tmber 1737 put tfet faW cattle*-being the proper cattle of the 
faid Robert Bennett^ the plaintiff, into and upon the faid place 
called Somer Leaze in which dec to ufe his faid common there 
and feed and eat the grafs and herbage then and there growing, 
as it was lawful for him to do, and the faid •i2e^o’/||||^ and 
the other defendants afterwards on the faid 28th o^^^mber 
1737 in the faid place in which dec took the faid cattle of* the 
faid Robert Bennett the plaintiff vis. the faid fixty<four fheq[> 
then and there feeding and ufing the faid common and theti 
unjuftly detained -dec; and this he is ready to verify, wherefore 
ite prays judgment and his damages &c; and brings into court 
the letters teftamentary dec. 




BBMMtVT 

KEgve. 


The defendants reply; and protefting that the laid Philip 
Biggs dec had no fuch right of common as is let forth in the 
plea as appendant to the faid acre, they fay that the faid Iheep 
in the declaration mentioned at or before the time of putting 
the fame into the faid place called Somer Leaze in which dec 
were not nor was any or either of them levant and couchant in 
and upon the faid one yard land parcel dec; and this they are 
ready to verify, and pray judgment and a return dec as before. 


The plaintiff demurs to this replication, and Ihews for eaufe 
that the plea aforefaid pleaded by way of reply, and the matter 
therein contained, is not ilTuable, nor doth it conlefs avoid or 
deny the plaintiff’s pka above pleaded dec. 

The defendants join in demurrer. 


The cafe comes before the Court (tf) on this demorrer of the 
plaintiff to the defendants* replication. - 


And the lingle quelUon is whether levancy and couehancy. is 
incident to common appendant as it is admitted to be to com¬ 
mon appurtenant} for if it be incideat to common appendant* 


{«) It ippears that this cafe was twice 
argued} the firft time on the aad of Ai~ 
vtntbtr <719 by Gepptr Seij** for the 
pWtrtiff,andX)ra^rSerjt.forthedtfcna- • 

jN 


ants i the ieeond timehy Wymu Serjt. for 
the former and Burnett King*! Setjt. for 
the latter on the loth of ddhy 17^ 


then 
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the repUc»doa puts a material matter in iiOToe, and o(Mi- 
fequently the demurrer is not good. Befides, if this be fo, judg¬ 
ment muft be for the defendants for another reafon, becaufe the 
plaintiff has confeffed by his demurrer that the Iheep were not 
levant and couchant on the premifes. 

■Whether this levancy and couchancy ought to have been 
pleaded by the plaintiff or not we need not determine at pre- 
ii:nt, becaufe this point may perhaps be a little more doubtful; 
and as it is infifted on by the replication, if it be material, for 
the reafons 1 have before mentioned, that is fufScient to over-rule 
the demurrer. 

Several other little objeflions were like wife taken to the 
plaintiff’s plea in bar, which I lhall take no notice of, becaufe 
they Teemed to be of no great weight. 

But the fingle queftion that we lhall confider is whether in 
the cafe of common appendant, as well as common appurtenant, 
the cattle ought to be levant and couchant; and this could never 
have admitted of a doubt if the nature of common appendant 
had been thoroughly conlidered and well underftood. But the 
doubt arofe only from a miftake of the nature and original 
of common appendant. For it was faid by the counfel for the 
plaintiffs, and fomc books were cited for that purpofe, that the 
tenants of arable laud were obliged to plough the land of their 
lords, and that, as by their tenure they muft keep cattle for 
that purpofe, it was therefore incident to their eftates that 
they Ihould have common for fuch cattle in the waftes of their 
lords. 

But this notion is neither founded in law or reafon, and 
when it comes to be confidered is attended with great abfurdi* 
ties. It is true indeed that common appendant only belongs to 
arable land, as is exprefsly laid in Co, Lit, 122. a, &c {a), and it 
is fo neceffarily incident to it that it cannot be fevered. And 
therefore if the land be divided never fo often, every little parcel 
is entitled to common appendant, (as it is claimed in the pre- 

la) See alfo a6 Hen. 

fent 


*30' 


174*0* 

1^1 iil 

BsHVftTT 

Rssvi. 
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lent cafe only for a yard of land.) And this ihewa the abfurdity 1740. 
of the notion that 1 before mentioned, becaufe if that were fo, 
every man who has a yard of land to which common append- 
ant belongs would be obliged to keep a team of horfes or oxen 
to plough his lord’s land and would have a right of common 
for them in the lord’s wafte. But that thh is not the reafon 
of common appendant appears alfo from this, that a man 
may have common appendant for heifers and iheep, which are 
of no ufe in ploughing, but are of great ufe in manuring the 
land. And fo it is cxprefsly held in i Rol, Abr, 397. and 
i'eemed to be admitted by the counfel for the plaintiff; and it 
was neceffary for them fo to do, the common claimed by the 
plaintiff in the prefent cafe being for*ihe%p. 

The reafon therefore for common appendant appears to be 
this, that as the tenant would neceffarily have occafion for cattle 
not only to plough but likewife to manure his own land, he 
muff have fomc place to keep fuch cattle in whilff the corn is 
growing on his own arable land, and therefore of common 
right (if the lord had any waffe) he might put his cattle there 
when they could not go on his own arable land. This is a 
fenfible and intelligible reafon for this cuftom, and is faid to be 
the reafon in Co, Lit. 122. a. And this being admitted to be 
fo, it puts an end to the prefent queffion. For from hence it 
is plain that the tenant can only have a right of common for 
fuch cattle as are levant and couchant on his effate, that is, for 
fuch (^z) and fo many as he has occaffon for to plough and 
manure his land in proportion to the quantity thereof. And 
if he has a right of common for no more, no abfurdity will 
follow, let the land be divided never fo often and into never 
fuch fmall parcels: whereas in the prefent cafe it is abfurd and 
unjuff on the face of it that a perfon, who has but one yard of 
land, ffiould have a right of common for fixty-four Iheep. 

This being the nature of common appendant, it is plain that 
a man cannot have a right of common appendant for any cattle 
but fuch as are wanted cither to plough or manure his land. 

And it is as plain likewife that he cannot for cattle which he 

(a) And therefore a plea, claiming i cannot be fupcorted. 37 i/.n. 6 - 34- 

<aaaaaa vpputdtatftr ett kinds tf heqfts, | 

borrows, 
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‘i74o» borrows, unlefs he make ufe of them all the year to plough or 
ifiMMSTT jmauure his laud. 

kSSVB. 

Having thus ihewn the nature of common appendant, the 
prefent cafe is (I think) fo very plain that 1 need hardly mention 
any authorities to fupport it. 

But as fonie perfons are of opinion that if a cafe be never fo 
plain it ought to be fupported by au^jKoritles, 1 fhall take notice 
that this is exprefsly faid to be law in Tyrringhan^i cafe, 4 Co. 36. 
b.y and that common appendant is only for fuch cattle as are 
levant and couchant on the land j and the reafons there given 
for it are much the lame as 1 have already laid down, and there¬ 
fore I fliall not repeat them. The fame is likewife held in 
1 Rol. Abr. 398 i and there aie feveral cafes out of the Year 
Books cited theie for that purpofe. There were likewife fe¬ 
veral other cafes cited on the part of the defendants out of 
Cro, Jac.^ Palmer, Levintz, Vcntris &c; but I forbear to mention 
them, becaufe on looking into them they are all fo very obfcurely 
reported that it is not poilible to fay whether the common there 
in queflion were common appendant or appurtenant, which are 
frequently confounded in the books ; and therefore I do not at 
all rely on the authority of thofe cafes, nor does the prefent cafe 
want it. 

There are indeed fome cafes in the old books, and fome of 
them were cited on the part of the plaintiff, which fpeak of 
common fans nombre, and which feem to imply that levancy 
and couchancy is only neceffary in the cafe of common appur¬ 
tenant, and not in the cafe of common appendant. But the 
notion of common fans nombre, in the latitude in which it was 
formerly underflood, has been long fmee.exploded, and it can 
have no rational meaning but in contradiftin^ion to dinted 
common where a man has a right only to put in fuch a par¬ 
ticular number of cattle. 

But to fay that a man who has but one yard of land, as in 
the prefent cafe, (hall have a liberty of common right (as com¬ 
mon appendant is) of putting in as many cattle as he pleafes 
upon his lord’s wade, though confiding of many thoufand acres, 

3 without 
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without any ref^ard to the levancy and couchancy, is fo very 
wild a notion that I wonder it could ever be entertained by any 
one who thought twice. The writ of admeafurement and the 
right of approvement by the lord both likewife plainly fliew 
that there is nothing in this notion. For how can that be ad- 
meafured which hath no bounds.? Or how can the lord, when 
he approves, leave fufficicnt common for his tenants, if they 
have a right to put in as many cattle as they pleafe ? 

I fliall fay no more in a <jafe that I take to be fo very plain, 
hut that we are all of opinion that the plaintiflF’s demurrer muft 
be over-ruled, and that judgment muft be given for the de¬ 
fendants.” 


233 



Bennett 

agatnfi 

Keevr, 


Welles an Attorney againjl Trahern and Etty. 

was an atftion of affault and battery and falfe impri- 
fonment, laid in Middlefcx^ by an attachment of ptivilege; 
to which the defendants pleaded a joint plea of juftification, in 
which it was alleged that ’Trahern was one of the _pro<ftors of 
the Univerllty of Oxford^ and that Etty was keeper of the gaol 
there; that the plaintiff was committing diforders in the night¬ 
time within the precinds of the Univerfity, wherefore Trahern 
as prodlor apprehended him and committed him to the cuftody 
of the other defendant, as he lawfully might by the charters 
granted to the Univerfity and by the laws and ftatutes of the 
fame; traverfing being guilty of the faid trefpafs &c at 
mtnjler or elfewhere out of the precinds of the Univerfity. 

The plaintiff admitted the privileges of the Univerfity and that 
Trahern was prodor &c, but replied that the defendants of their 
own wrong and without the refiduc of the caufc by them alleged 
in their plea affauUed and imprilbncd him &c. 

Before a rejoinder was put in, the Chancellor &c. of the 
Univerfity claimed conufance of the caufe (<i); after their claim 

had 


FriJjv, 
Ni)v, 2bii» 


Whci. rilher 
of the Lni- 

claims conu¬ 
fance of a 
caufe, it mu it 
be claimed 
before im- 
parlancr, 

—When an 
auornev is 
plaintifF. 
whcthei the 
Univeriity is 
entitled to 
conufance of 
the caufc ? 

Barne 5 ^46. 
Pradl. Ht*g. 
696.and 
5 Vin. Abr. 
590. S. C. 


(a) The claim was entered in the fol¬ 
lowing manner (1} j 


** Alithaclmai term in the 13th year of 
King George the Second. Know all men 

by 


(4) If the claim be not fo made, it cannot hr allowed* Leafmghy v. Zmitb^ 2 4061 

3O 



m 

1740. 

Welles 

agminji 

Trahern. 
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had been argued at the bar, the Court took time to confider of 
it, and on this day the judgment of the Court was given as 
follows by 

miles 


by thcfe prefcnts that wc Char/es Earl of 
Arran Chancellor of the Univcrfity of 
Oyfonl have made and appointed and in 
our place put and by thcfe prefcnts do 
ni^ke appoint and in our iJacc put Henry 
11 ilmot and Nicholas Cotterell Gentlemen 
rind either of them our true and lawful at- 
tornies jointly and feverally for us and in 
our name and (lead to demand afk claim 
and defend all and fingular thelibeities 
and privileges of the faid Univerfity, and 
efpecially to claim and demand to have as 
well the conufance of a certain adion of 
trcfpafs depending in his Maje(ly*s Court 
of Common Pleas at TVeJlminJler between 
Paul Welles Gentleman one of the attor- 
nies of the faid Court plaintiflFand Edward 
Trahern clerk and Charles Etty defend¬ 
ants, which faid defendants are privileged 
perfons of the faid Univeifity, as of all 
and fingular pleas plaints and caufes wiiac- 
foever (maihem felony and freehold only 
except) where a fchoiar or other privileged 
perfon of the faid Univcrfity is one of the 
panics in the Court of the Univcrfity 
aforefaid to be held befoie us the faid 
Chancellor or commiflary or deputy for 
the time being, and alfo to claim demand 
and defend all and all manner of liberties 
and privileges of the Univcrfity aforefaid 
for any perfon whomfoever rightly and 
lawfully privileged; dated under the feal of 
the office of Chancellor of the Univcrfity 
of OxJhdi\\^ 28th day of June in the 13 th 
year of the reign of our Sovereign Lord 
George the Second by the Grace of God 
of Great Britain France and Ireland King 
defender of the Faith and in the year 
of our Lord 1739* 

Elfewhcre as it appears of Uft Trinity 
term upon the Roll it is thus contained, 
Middl^ex to wit Edward Trahern clerk 
and Charles Etty were attached &c (here 
followed the declaration, plea, and repli¬ 
cation.) 

And thereupon cometh Charles Earl of 
Arran Chancellor of the Univcrfity of 
Oxford by Henry Wilmot his attorney 


above named to atCk and claim profecute 
and defend all and fingular the liberties 
and privileges of him the faid Chancellor, 
and thereupon he prays his liberty, that is 
to fay, to liave the conufance of the pica 
aforefaid before him the faid Chancellor 
his commitlary or his deputy to be held at 
Oxford^ bccaufe he faith that the Lord 
Henry the 8tli late King of England by 
his letters patent in due foini oflaw made 
and under his great fcal of A'l^^Asrw/fealcd 
bearing date at Weftminfier the ift day of 
April in the 14th year of iiis reign granted 
to the then Chancellor and fcholars of the 
faid Univcrfity of Oxford and to their 
fucceflbrs (amongft other things) that the 
faid Chancellor his commiirary or his de¬ 
puty and their fucceflors or the fteward 
under-fie ward and other Judges of the faid 
Chancellor and his fucceiKtrs deputed by 
their letters fealed under the fcal of his 
office fhould hear and determine as well 
all manner cf trefpaircs and other offences 
whatfoever as alfo of mifprilioiis extortions 
confpiracies confederacies maintenances 
falfe allegations accounts contradts and 
injuries whatfoever# and all other articles 
which might fall in fine or ranfom or in 
other pecuniary punilhmcnt, and of all 
other contradls pleas and complaints per- 
fonal and other caufes and matters what¬ 
foever under whatfoever name they are or 
may be comprifed, although they fhould 
concern the faid late King himfelf his 
heirs or iucceflbrs (affizes and pleas of 
freehold only excepted) after what manner 
foever arifing done or committed or to be 
done or committed within the town of 
Oxford the fuburbs hundred or county of 
Oxford aforefaid or elfewhere within the 
kingdom of England^ as well at the fuit 
of our Lord the (aid late King his heirs or 
fuccefibrs as at the fult of the party or 
otherwife howfoever, where the fcholars 
or their fervants or miniflers or any other 
perfons who ought to have any privilege 
of the faid Univerfity whom the faid 
Chancellor commifiary or his deputy or 

^ir 
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Willes Lord Chief Juftice. “ There are two points in this cafe j 1740. 
ift, Whether the Univerfity of Oxford \ivrt claimed the conn- 

fance 

Trahbrit. 

their fucceflors Ihould challenge was or inquire intermeddle or take any conufance 
Ihould be one of the parties, and that they of upon or concerning any of the prcmifcs 
fliould or might inquire by fcholirs or (except as before excepted}, the (ame 
their fervant^ or by the laity of the faid juftices and other minifters and officers 
town of Oxford or by others, ahd (hould aforefaid on the certificate notification or 
have full conufance and corrciSlion thereof, fignification of the Chancellor of the Uni- 
and fuch pleas complaints caufes and mat- verfity aforefaid who (hould be for the time 
ters in whatfoever place foever within the being or commiflfary or his deputy (hould 
town of Oxford or the fuburbs thereof or fuperfedc fuch inquifiiion and conufance 
the precinfts of the faid Univerfity as or procefs and all executions to be bad 
they (hould thit.k fit, and execution thereon whatfoever, and (hould not thcre- 
thereof according to their ftatutes and of any further in any fort intermeddle nor 
cuftoms or according to the law of Eng- put the party to anfwer thereupon before 
land at the will of the faid Chancellor them, but that the party aforefaid only 
commifiary or his deputy and thc*r fiic- before the Chancellor and his rucce(rors 
cefiors (hould do and make, and (hould their commifTary or deputy thereof (hould 
hear and determine all and finguUr the faid be chaftifed and | 5 uni(hcd in form aforefaid, 
aitides caules matters and complaints as by the fame letters patent more fully 
(except as before excepted,} and (hould appeareth. And the faid Chancellor fur- 
have levy and perceive all and all man- ther faith that by a certain ad: in the Par- 
ner of amerciaments ilTucs forfeitures and liament of the Lady Elizabeth late Queen 
profits coming therefrom to the u(e and of England h(^g\xn and holden 
benefit of the faid Univerfity by them- fter in the county of Middlefex on the ad 
felves and their deputies for ever; fo that day of April in the 13 th year of her reign 
no judice affigned to hold pleas before (aniong(]; other things} it was enaded by 
the faid King or his heirs or judice of the authority of the faid Parliament that 
the Common Bench judice of affize the bid letters patent of the faid late King 
judice of gaol delivery or keeper of the Henry the 8th the mod noble father of the 
peace or judice of fervants labourers and faid Queen’s highnefs made and granted to 
artificers or other judice or judge what- the faid Chancellor and fcholars of the faid 
foever deward or mar(hal or clerk of the Univerfity of Oxford^ bearing date on the 
market of the houfehold of the faid late faid id day of April in the faid r4th year of 
King Henry the 8th or his heirs (heriff the reign of the faid late King, and alfo 
mayor bailiff or other officer or minider all other letters patent by any of the pro¬ 
of the faid late King or his heirs what- genitors or predeceffors of the faid Lady 
foever (hould in any fort intermeddle con- the Queen made to the body corporate of 
cerning fuch pleas quarrels contracts the faid Univerfity of Oxford or to any of 
articles caufes matters or other things their predeccffois of the faid Univerfity by 
aforefaid or concerning any of them (ex- whatfoever name or names the Chancellor 
cept as before excepted) done or to be maders and fcholars of the fame Univer- 
clone in the faid town of Oxford the Tub- fity in any of the faid letters patent have 
urbs or preciniSts thereof or eliewbere been before that time named, (hould from 
within the kingdom of England^ neither thenceforth be g^)od effeSual and available 
in the prefence nor abfence of the faid in the law to all intents conftruAions and 
late King or liis heirs ; and if the fame purpofes to the then Chancellor mader 
judices or other miniders of the faid and fcholars of the faid Univerfity and 
late King or any of them in the prefence their fucceffors for evermore after and ac* 
or ablence of the faid Ute King or his cording to the form words fentences and 
4ieirs (hould for the future prefume to true meaning of every of the (aid letters 

patent 
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Weller 

4igain^ 

(Taahern^ 


lance in time; adly, If tliey had claimed it in time, whether 
they are entitled to it in the prefent cafe. 


The 


patent as amply fully and largely as if the 
fame letters patent had been recited ver¬ 
batim in the then prefent a£l of Parlia¬ 
ment, any thii.g to the contrary in any 
Yf'ik notwithffanding; And further it was 
enad^cd by tne authority aforefaid that the 
1 -id letters patent of the faid Queen’s high- 
nefs’s late father King H^nry the 8th, 
bearing date as is before exprefled, made 
and grained to the faid corporate body of 
the faid Univerfity of Oxford znd all other 
letters patents by any of the progenitors 
or predecellbrs of the faid Qi^ieeii’s high- 
nefs and all liberties fianchifes immunities 
quietanecs and privileges leets law-days 
and other things whatfievcr therein ex- 
prefled given or granted to thc'faid Chan¬ 
cellor maffers and fcholars of the faid 
Univerfity or to any of the prcdeceflbrs 
by whatfoever name the Lid Chancellor 
mafters and fcholars of the Lid Univerfity 
in any of the Lid letters patents were 
named by virtue of the then prefent act 
were from thenceforth ratified eftablifhcd 
and confirmed unto the Chancellor maf- 
ters and fcholars of the Univerfiues afore¬ 
faid and to their fucccflors for ever, any 
ftatutc Uv/ uLge cuftom conftrudion or 
any other thing to tne contrary in anv- 
wife notwilhftanding; as by the fame ad 
(amongft other things) more fully appear, 
cth. And the laid Chancellor further faith 
that the Lid E hoard ^ffahern and Ch' 4 rles 
.Etty on the day of the iliumg out of the 
original writ of the Lid Paul and at the 
time when 'he caufrs of awiion of the Lid 
Paul accrued and before that time and 
continually linre hitherto were and are and 
earh of them is piivilcgcd perfons of the 
faid Univerfity, that is to Ly, the Lid 
EdivirdTrahern was and is a mafter of arts 
and Icil iW of Brazen-Nofe Code^e in tne 
faiJ U nvLrfity, and one of the proctors 
of the Lid Univerfity dw liing and rend¬ 
ing within ih- Lid U.nvcrlity and therein 
niatriv.ulated, and :h3 faid CharUs Etty 
was arid IS a miniftcr or fervant of the 
Chancellor mafl.'is and fcholars of the Lid 


Univerfity, to wit, keeper of the gaol in 
the Lid Univerfity within the jurifdiAion 
thereof; and that the caufes of action fpe- 
cified in the Lid declaration of the faid 
Pa^d arofe and accrued within the liberties 
of the Lid Univerfity, that is to Ly, at 
OA/^>r//aforefaid; and that the faid Ed- 
watd Tiahern and Charles Etty were and 
yet arc fubjecl and ought to be fummoned 
and impleaded for the faid caufcs and mat¬ 
ters in the Lid declaration fpecified before 
the Chancellor of the Univerfity aforefaid 
his commiflary or his deputy and not elfc- 
where nor in any other Court whatfoever. 
And the Lid Chancellor faith that he the 
Lid Chancellor his commiflary or his de¬ 
puty of the Univerfity of Oxford 
and all his picdeccflbrs Chancellors of the 
Lid Univeility for the time being their 
commiflaries or deputies ever fince the 
making cf the letters patents aforefaid al¬ 
ways hitherto have had the conuLi»ce of 
all pleas aforclaid (except as before ex- 
cepted) concerning or touching m any 
manner any m.*fter or fcholar of the Uni¬ 
verfity aforefaid for the time Iving or their 
fervants or any common minifitT of the 
Univerfity aforefaid or any privileged per- 
fon of the Lid Univcifity ; and this the 
Lid Chancellor is ready to verify; where¬ 
fore the laid Chancellor pra^s the liberty 
aforefaid and conufance of tne faid plea in 
the laid court of our l.ord the King of 
the IJrnch here, to wit, at 
now between the Lid parties depending 
by virtue of the letters patent aforefaid 
andbyfoicc of the Lid ftatiite to be al¬ 
lowed to him &v:. And the Lid Chancellor 
further faith that formerly to wit of the 
term oiEn/ler in the qih year of the reign 
of her late Majelty Queen Ann the then 
Chancellor of the Lid Univerfity in the 
couit of th^ Lid Qiiecn before the Queen 
hcrfelf at IVefttmnJler in a certain plea dF 
treipils upon the cafe then depending be¬ 
tween IVilLatn Riley and tt^ilhani Apple¬ 
by piainiifl; and John Stonell defendant 
claimed his laid liberties and privileges and 

conufance 
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The couafel fpoke only to the firft point, bccaufe if the Court 1740. 

fhould be of opinion that it was not claimed in time, there was 

no occafion for entering into the other point; and we arc all of • 

1 . 1 • • At* 1 • I r .iimff, 

opinion that it was not claimed in time. And in this we are 

confirmed not only by the reafon of the cafe but by fcveral cafes 

in which this point has been fo determined. 

The time that has been laid down in fcvcral cafes is that the 
Univerfity mufl. come before impai lance; whereas in the prefent 
cafe they were fo far from.coming before imparlance that they 
did not come until after a replication and iflue tendered. And 
though it was faid that the Univerfity might often lofc this 
privilege if they were obliged to come before imparlance or plea 
pleaded, we think the injnftice and inconvenience would be 
much greater on the other fide. For if they were not confined 
to the time of imparlance or of plea pleaded, they might as well 
come at any time before judgment, which would occafion great 
delay of juftice and great expence to the parties. Befides, it is 
certain that the Univerfity do not judge according to the com¬ 
mon law but according to the civil law; fo that if this conu- 
fonce be allowed men’s properties are to be tried without a jury 


conofance of the faid plea by virtue of the 
letters patent of the faid King IIc:ny the 
8ib, and by virtue of the ftatute aforefaid 
to be allowed to him &c; whereupon all 
and fingubr the faid premifes being in- 
fpc£tcd and fully underftood by the faid 
Court of the faid late Queen it was con- 
fidered that the conufance of the faid plea 
between the faid If^illitini Rilty and /if//* 
liam j 1 l>{Ieby plaintiffs and the faid John 
Stontll in the faid court depending Ihould 
be allowed to the Chancellor of the faid 
Univerfity of Oxford &c; as by the re¬ 
cord thereof remaining inrollcd in the faid 
couit of the faid late Queen of the laid 
term of Eajier in the faid 9th year of the 
faid late Queen aforefaid upon the 330th 
roll more fully appears. And the faid 
Chancellor prays that the laid record of 
the faid Eajhr term may be feen and in- 
fpeacd, and that his faid liberty and conu- 
fance of the (aid plea in the (aid court here 


depending by virtue of the letters patent 
aforefaid and by force of the faid llatute 
and the allowance aforefaid may be al¬ 
lowed to him &c i with this that the liiid 
Chancellor doth aver that the faid EduimJ 
Trahern and QiarksEuj mentioned in the 
faid declaration and the faid Edward Tt e- 
hern ind Charles Etty mentioned in the 
faid warrant of attorney and claim above 
fpreified are the fame perfons and not 
other or different perfons. And the faid 
Chancellor brings here into court the faid 
letters patent of the faid late King Henry 
the 8th under his great feal dated the iff 
day of April in the i4.th year of his reign; 
and alfo the (aid Chancellor brings here 
into court the exemplification of the faid 
aft of Parliament under the great feal of 
the faid Lady Elizabeth Q^ieen of Great- 
Britain^ dated at dVtfiminjhr the 7th day 
oijttne in the 13th year of her reign.” 


jP 


and 
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* 74 ®* and by a different law from the law of the land. If an adl of 

WttLn Parlument wiU grant fiich a juiifdidion, we cannot help it; but 

whenever it is granted, vve ought to take care that it is kept 
within it’s legal bounds and claimed in proper time. lor vve 
are of opinion that fiicli a jurifdiaion being contrary to the law 
of the land cannot be granted without an aft of Parliament (a), 
even by the King himfclfj no more than he can ered: a new 
Court of Equity by letters patent which it has always been held 
that he cannot; and fo it was exprcfsly faid in the cafe of PerH 
V. Manners [b) in the Kind's Bcncb^ which I fliall mention by 
and by. 


If this were a new point, I fliould think myfelf obliged to 
confider all the cafes that were cited on the one fide and the 
other, and to Ihew how far they are applicable to the prefent. 
But I need not do it now, becaufe this matter has been already 
fo folemnly fettled and determined in the court of Ki.i^'s Bench 
in the cafe of Pern v. Manners H, 11 An, upon a claim of the 
Univerfity of CambrUgCy whofe claim as appears by a cojiy of 
their charter which has been laid before me is in as cxtenlive 
words as, if not more extenfive in refped to the exclufion of all 
other jurifdidions than, the words in the charter of the Univer¬ 
fity of Oxford ; fo that that cafe is a cafe in point. And in that 
cafe it was adjudged by the whole Court, after a long argument 
in which almoff all the cafes that have been now cited wee 
mentioned and after great deliberation, that the Univerfity of 
Cambridge who then claimed their conufance within five days 
after the imparlance and before any plea pleaded came too late, 
for that they ought to have come the firft day that there might 
be no delay of jufiice, and becaufe the conufance there claimed 
(and it is the fame in the prefent cafe) would oufl: the party of 
the benefit of the common law and of a trial by jury; and they 
relied on fevcral cafes in the Year Books, particularly the 6 Hen, 
7, 9, h, and 16 //. 7. fo. 16. a. (c). This cafe was afterwards 
cited and allowed to be good law in the cafe of Baker v. War^ 


(«) Vid. Hard). 509. 

{b) Thlb cafe has been fince reported 
in Fort. Rep. 11;5; and is alfo to be found 
in 5 Fin. jtbr. 588, pi. zi; and 589, pi. 

aa. 


(r) See alfo the Bifhop of Ely'i cafe, 
1 Sid, 103; Paiierv, Edtoardi, 1 Show. 
35*; L(aju.gby v. Smithy 2 IFilf, 3,0 j 
and R. v. Agar^ 5 Burr, 2820. 


ren 
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This matter therefore having been already fo folemnly de¬ 
termined, I fliall only take notice of a cafe or two which 1 be¬ 
lieve were not cited in the’argument of Pern v. iWitwwrr/, and 
of one that was fubfequent to that cafe. 

The firft cafe that I fliall mention is the cafe of ancient dc- 
mefne, Latch 8j, 84, the cafe of Marjkall v. AUen^ where it 
was holden that a man may plead ancient demefne after an im¬ 
parlance: but it is faid there that that is the only cafe where it 
is fo, and that (lands upon a very different reafon from the pre- 
fent; for in the cafe of ancient demefne a man may not only 
plead it after imparlance, but a tenant in ancient demefne may 
even reveifa a fine when completed or a final judgment given 
againft him in a real adlion by writ of difctit j and the reafon is 
becaufe fo long as the fine or the judgment remains unreverfed 
the privilege is entirely gone, and the lands are for ever there¬ 
after pleadable at common law, which would be very hard. 
But in the prefent cafe, though the Univerfity fiiould come too 
late now, they would only lofc the conufance of the prefent 
caufe, and may exercife their jurifdidion in all caufes hereafter 
in as extenfive a manner as before. 
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ren («) in B. R. Tr, 12 Geo. i. And the fame was likewife 
folemnly determined in that court, in refpe£t to the Unive.fity 
of Oxford^ upon the foundation of the cafe of Pern v. Manners 
in the cafe oilVood v. Graham, Tr. i Gjo. 2 , as we were in¬ 
formed by a gentleman who argued in the pi dent cafe, and who 
I am fure would not impofc ujion us, though I own I cannot 
get a particular report of that cafe. 


There has been a cafe likewife laid before me (^), which was 
not cited: but this is a ftrange cafe, and muft certainly be the 
e(Fe£t of power rather than of judgment; for it was even before 


(tf) In that cafe the conufance was al¬ 
lowed. bccaufe It was claimed before im* 
parlance; but ilic Court faid “ If there had 
been an imparlance, it could not have 
been allowed, as in the cafe of Pern 
V. Manners, which was remcn.hered and 
agreed to be good law.” MS. Coll, JHlles 
Ch J, 


{b) In the original manufeript of this 
judgment there is a reference by the Chief 
Juftice to this cafe being written on a 
feparate paper: but it is not now to be 
found among his papers; it appears how¬ 
ever from 5 Ftn. Abr, ypi, that this was 
a cafe in H\L 12 Edxv, 3, in the court of 
Exchequer. 


the 
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the charter of Hen. 8. and the Hat. 13 EU%\ when there was 
no pretence that the Univerfity had a right to fuch an cxclufive 
jurifdi£tion} and therefore I lay no weight upon it. 

The only other cafe that I lhall niention is that of ^ildricb v. 
Dr. Sratford (rt), which was in the Trlniiy term after the cafe of 
Pern v. Manners^ and there the Lord Harcourt allowed the juril- 
didion of the Univerfity of Oxford; and I lhall only juft mention 
it, becaufe I gave you the full hiftory of it and my opinion upon 
it at large when it was cited by the counfel for the Univerfity. 
And for the fake of Lord Harcourt^ who was as great a Judge 
as ever fat in Wejiminjler-Hall^ and made as few miftakes as any 
one, I will not repeat what I then faid. 1 lhall only fay thus 
much of it at prefent, as it was a judgment given by him with¬ 
out any rcafons and diredly contrary to the ftrongeft rcafons 
that he himfclf had laid down but about a week before in the 
fame cafe, it is a cafe that has no weight with me; for I will 
not be influenced by any judgment that is founded cither on 
fear or favor. 

Having faid thus much on the only point that now comes 
before the Court, it is not necelTary to fay any thing on the 
other point} becaufc, as our opinion is that the Univerfity have 
not claimed this conufance in time, it is not material whether 
they were entitled to it or not in the prefent cafe. But give me 
leave to fay thus much upon it, that there arc cafes in which it 
has been adjudged that where an attorney is plaintiff the privilege 
of the Univerfity cannot take place (^); becaufe the privilege of 
attornies filing in their refpedive courts is by rcafon of their 
neceflary attendance th re for the fake of jufticc and the benefit 
of all the people of England; and as they have been entitled to 
this privilege time out of mind, no charter of the King can take 
it away Irom them, nor even an ad of Parliament, unlefs they 
are therein mentioned by exprefs words. And fo it is exprcfsly 
determined in a cafe in Ut Rep. 304., which is in refped to 
the Univerfity of Oxford and an attorney of this court; and is 
founded on Butt'^ cafe i Rd. Abr. 489, and Lord Anderfon^s 

(a) 2s Km. Abr. i\, fI, 11 in refpsfl of reftdmt members. Hayes v. 

(b) And the claim can only be made ' Clerk, z IKilf. 310. 



MICHAELMAS TERM, 14Geo. II. CP. 


341 


cafe 3 Leon, 149., which cafes do not relate to thp Univerfities [a)^ 1740. 

but to other jurifdidions} but the fame dodrine is there laid 

down. agmnft 

I need not give my opinion of thefe cafes, nor fay how far I 
agree with them till the matter comes judicially before us. But 
whenever it does, though I fhall be as tender of the privileges of 
the Univerfity of Oxford as any man living, having the greateft 
veneration for that learned body, yet I hope I ihall always as far 
as I can by law endeavour to fupport the common law of the 
land and that excellent method of trial by juries, upon which 
all our lives liberties and properties depend *, and that 1 Ihall 
endeavour as far as I can to prevent the encroachment of any 
jurifdidion whatever that proceeds by another law and another 
method of trial. 


But at prefent I need only fay that we are all of opinion that 
this conufance is not claimed in time, and that therefore it mud: 
be difallowcd.” 


(a) That in LJtuten was a cafe relating 
to the Univcificy oF Oxford, in which the 
j'iainiiiF, an attorney of tlic court of 


Common Pleas, fued the defendant a 
member of the Univerlity, and the claim 
of conufance was denied. 


John Huggins againjl Thomas Bambridge. 
The opinion of the Court was thus delivered by 

WtlUsy Lord Chief Jiiftice. “ Debt on a bond, dated 28th of 
September 172B in the penalty of 5000/. Damage 10/. 

The defendant prays oyer of the bond and condition, which 
was for the payment of 2500 /. on the 29th of September 1730 
with lawful intcreft for the fame; and then pleads letters patent 
2 2d July 12 AnnCy whereby the Queen grants the office of 


H.I4G(o. a. 

Fridavv 
r*eb« 6ui« 

A con trad 
with the war¬ 
den of the 
Fleet (who 
held only for 
life under the 
crown) that 
for a fum of 
money he 
ihould fu - 
render the 
cfRce to the 
Kingf to the 
intent that he 


ihould pro* 

cure from the K'ngagrant of the office to the purchafer, is void by fiat* $ and 6 Ed. 6. c. i6; though 
that office has been, and may be» granted to a fubjeft io fee and a bond given to lecure the pay* 
ment of fuih confideration-nioney cannot be enforced in a court of law, 

is not fuGicirnt in a plea to an adlion on fuch ahond to date generally that the cafe is within 
the itarute: the defendant mull fet forth in his plea faAs to ihew that the cafe is within the ftatuce* 
--The exception in the fiat. ; and 6 Ed. 6. c. i6. that the aft (hall not extend to any office of 
which any perion is feifed of any eiUte of inheritance^ meani only offices of wbich>i^>dr/arefeifcd of 
4 ilaie 8 ofinheritance. 


3 0. 


wardea 
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1740, It warden or keeper of the Fleet, and the cuftody of the prifon 

Huooiwj therein more particularly delcribed, and 

feveral mefluages and lands thereunto belonging, and all it’s 

BRtucB. profits appurtenances &c, to the plaintifi* for life, to be executed 
fty him or his fufficient deputy or deputies; and that by the 
fame letters patent Queen granted the fame office &c to 
John Huggins^ fon of the plaintiff, to hold to him for life in the 
fame manner after the death furrender or other determination 
of the effate and intereft of the plaintiff therein. That by 
virtue of the faid letters patent the |(ilaintiff was feifed of the 
faid office &c as of fee and freehold for the term of his life, the 
^reverfion belonging to his faid fon for his life. And the de¬ 
fendant avers that the faid office time out of mind hath touched 
and concerned and ftill doth touch and concern the execution of 
juftice; and goes on and pleads that on the 2d of Auguji a G, 2, 
it was corruptly and contrary to the form of the ftatute in that 
cafe made and provided bargained and agreed by and between 
the now plaintiff and the defendant and Dougall Cutbbert £lq. 
that the plaintiff being feifed of the faid office and premifes, 
the reveriion belonging to his fon as aforefaid, and the faid 
office being an office which then touched and concerned and 
Hill doth touch and concern the execution of jufticeis aforefaid, 
the plaintiff and John his fon ffiould furrender and yield up 
into the hands of the King the faid feveral offices and premifes 
&c, and all their ellate and intereft therein together with the 
faid letters patent to be cancelled, ** for the intent and purpofe 
that the plaintiff ihould procure a grant of the faid office from 
the King to the defendant during his life, and alfo a grant 
thereof from the King to Dougall (for his life) from the deter¬ 
mination of the ellate fo to be granted to the defendant, and 
that the defendant in confideration thereof (hould pay to the 
plaintiff 2500/. on the 29th of September 17^0 with lawful 
intereft for the fame from the 28th of September 1728, and f<a 
fecuring payment thereof Ihould by his writing obligatory to be 
fealed with his feal and to bear date the 28th of September 1728 
acknowledge himfelf to be bound to the plaintiff in 5000/., with 
condition for the payment of 2500/,, with fuch intereft as 
aforefaid, and that the faid Dougall fhould pay to the plaintiff 
the further fum of 2500/.’’ 


The 
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Hie defendant further pleads that in performance of the faid 1740, !• 
corrupt bargain and agreement the plaintiff and his fon on the ' 

14th of Augufi 2 Geo, 2, by deed under their feals inrolled on 
the 15th, reciting the faid letters patent, did and each of them brido, 
did furrender and yield up the faid office &:c and the faid let¬ 
ters patent to be cancelled, which faid furrender the King did 
then accept; and that the defendant in performance of the faid 
corrupt agreement, and after the faid furrender &c, did by the 
faid deed now brought into court become bound to the plaintifif 
in manner and form as by Ihe faid writing brought into court 
is alleged with the condition thereunder written. The defendant 
further pleads that his prefent Majefty afterwards, viz. on the 
30th of September 2 Geo. 2. by his letters patent under his great 
feal, bearing date on that day, for bimfelf bis heirs and fucceff- 
ors gave and granted to the defendant the faid office dec (de- 
feribing them as before) with all the fees profits dec thereunto 
belonging, to hold the fame to the defendant for bis life, to be 
executed by him or his fufficient deputy or deputies, in as 
ample a manner as the plaintiff or any former warden held and 
enjoyed the fame; and that by the fame letters patent the office 
is in the fame manner granted to Dougoll Cutbhert for life a^er 
the death or other determination of the eftate and interefi: of 
the defendant therein, which letters patent purfuant to a provifo 
therein were afterwards in the Michaelmas term following in- 
rolled in this court. And the defendant avers that the faid 
grant of the faid offices and other the premifes by the faid 
letters patent made to the defendant and DougaU was made to 
them as aforefaid by the procurement of the plaintiff and accord¬ 
ing to the faid corrupt bargain and agreement; whereupon he 
faith that the faid writing in the declaration mentioned brought 
into court made as aforefaid and for the caufe aforefaid is con¬ 
trary to the form of the flatute, and void in law; and this he 
is ready to verify &c; and avers that the faid office concerns 
the execution of juftice, and that the office granted by the 
letters patent and the office concerning which the agreement was 
made with the plaintiff are the lame office See ; and fo prays 
judgment. 

The plaintiff demuis generally, and the defendant joins in 
demurrer. ' 


This 



*44 HILARY YERM, i+Geo-H. GP. 

1740, i» This is a cafe upon the ftatute 5 & 6 Ed, 6 . c» 16. Oil the 

HveetM wgument (a) of this caufe two things were inHfted on by the 
plaintiff to flicw that the defendant’s pica was not good; 

BRIDGE* 

iff, That this is not an office within the ftatutC) being one 
of thofe that are excepted out of it. 

2dly, That if it were an oflSce within the ftatute, yet that 
the defendant hath not fet forth enough in his plea to bring 
his cafe within the ftatute. 

It was admitted that this is an office which concerns the exe¬ 
cution of juftice, and that therefore it is within the general 
words of the ftatute 5 & 6 Ed, 6 , c, 16. againft buying and 
felling offices, on which ftatute this queftion arifes. Nor could 
this be denied in the argument, bccaufe it is feveral times 
averred in the plea to be fo, and confequently is confeffed by 
the general demurrer. But what was relied on by the plaintiff, 
as to this iirft point, is an exception in the ad, which is in thefe 
words; fed. 4. ** Provided always that this ad or any thing 
herein contained ihall not in anywife extend to any office or 
offices, whereof any perfon or perfons is or Ihall be feifed of 
any eftate of inheritance.” And it was infifted that this is an 
office of inheritance in the crown ; and that though it is granted 
only to the defendant for life, yet that the King may grant it 
in fee; that it hath been feveral times fo granted; and that 
therefore it is within the exception. 

To make out this fad that It is an office of inheritance, and 
that it hath been granted by the King in fee, were cited the 
ftatute 8 & 9 3. c, 27. f, 10&: 11; ^Lev. 288, and feme other 

books; and to be fure this cannot be denied. And this muft 
be the meaning (if there be any meaning) of what is faid obiter 
in the cafe of Blankard v. Galdy^ reported in 4 Mod, 215 &c, 
that no gaoler is excepted out of this ftatute but the marftial 
of the King’s Bench and the warden of the Fleet, the inherit¬ 
ance of which offices was (I fuppofe) at that time, or at lead; 
taken to be, granted to a fubjed,. otherwife there was no colour 

(a) ThU cafe was argued in the Eafler I plaintiff and Agar Serjt. for the defend^ 
.term preceding by £00/^ Serjt. for the] aot, andafecondtur.eintbencxttwm. 

7 to 
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to lay that they were excepted out of the ftatute of ^Idward 
the Sixth. That this ollKce may be granted by the King in fee 
I adnilt: but the queftiori is whether, it being now granted 
only for life, it is within the exception of the ftatute. To prove 
that it is was cited for the plaintift* the cafe of Ellis v. IRudiOe^ 
which is reported three or four times; ftrft in 2 Zev. 151. by 
that name; three times in 3 Kebte^ by the name of Ellis v. Audle^ 
p. 552, and by the name of Ellis v. Nulfo^ pC 659, and 678. 
And this cafe was ftrongly relied on (and 1 think it was the only 
one that was cited for this'purpofe) as an authority in point for 
the plaintiff. But this cafe is fo imperfectly reported that it is 
difticult to know what to make of it. But, if taken to be as 
reported by Levintz^ it is fo abfurd an opinion that I can lay no 
weight at all on it. The queftion was concerning a demife for 
years of the bailiwick of the Savoys and it was there laid that 
the inheritance being in the King, though the qtieftion was only 
concerning a leafe for years, it was a cafe within the exception 
of the ftatute: but this not appearing on the plea, the parties 
were ordered to replead that it might appear on the record that 
the inheritance was in the crown: that is all that is reported in 
that book; and I own if I had no further light into the cafe, it 
is an authority in point for the plaintiff. But Mr. Esbb:, in his 
firft report of it, though he fcldom enlightens any thing, yet 
has let me into the knowledge of a matter which might polTibly 
be the foundation of the opinion of the Court, or if not 1 can¬ 
not conjecture on what they went j for he fays that the baili¬ 
wick of the Savoy was in the King as Duke of Lancajler^ and 
if fo it probably w'as confidered on the fame foot as if the office 
were the inheritance of a fubjed; and in p. 659., where he has 
reported the opinion of the Court for the plaintiff after a re- 
-pleader, he fays that the office was held not to be within the 
ftatute, bccaufe the franchife itfelf was in fee in the King, as 
|)arcel of the Duchy of Lancqfier, He has reported the cafe 
again p. 678., but there it is fo unintelligibly reported that it is 
impoffible to make any thing of it. If therefore the Coprt, as 
it feems that they did by Keble^ went on this diltindion that 
the office being in the King as Duke of Lancq/lcr it muft be 
conlidered on the fame foot as if the inheritance were in a fubjed, 
there may be feme foundation for the opinion of the Court:. 

3 R but 
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1740, l» but if fo, then it is 00 authority at all in the prelent cafe. If 
Howm Court did not go upon this, I cannot help faying that it is 
abfurd opinion that ever was given, and without de« 
aatooB. parting from common fenfe I can have no regard to it. For 
lirD; fuch a conftrudion would almoft 'overturn the whole ad, 
and this is certainly inaledida conllrudio. For as to moft of 
the offices there particularly enumerated, as the auditorffiip and 
furveyorfliip of the King’s honors and caftles, and many others, 
the inheritance is undoubtedly in the King; and it is very dif¬ 
ficult to fay to what offices it extends, if this conflrudion were 
to take place; to many offices which greatly concern the ad- 
minillration and execution of juftice 1 am fure it would not. 
Betides this conftrudion is contrary to common fenfe and the 
kpown rules of all exceptions; for no one can be excepted out 
of a ftatute that is not within the general words of the fiatute. 
Now, according to this contirudion, the King, if the inheritance 
he in him, is a perfon mentioned in the exception. But that 
cannot be; becaufe to be fure there is no forfeiture upon the 
crown; for the King is not within any tiatute unlefs particularly 
named, nor can he forfeit any thing, nor can he be fuppofed 
to be guilty of any corruption or mifbehaviour. This exception 
therefore only means where the inheritance is in a fubjed. I 
lhall therefore fay no more upon this, the conftrudion infilled 
on being fo contrary to the plain intent of the tiatute, and there 
being only this imperfed cafe to fupport it. 

In the cafe of Sir Ingram ftated in Co. Lit. 234. a., and 
cited in Cro. ’Jac. 386, and in IJob, 75, as an undoubted au¬ 
thority, this notion was never thought of. That was the cafe 
of the cofferer of the King’s houfe, of which Sir Robert Vtrnon 
was poffeffed by grant from the crown, wlio agreed with Sir 
A. Ingram for a fum of money to furrender his office to the 
King to the. intent that the King might grant it to Sir A% Ingramt 
which was done accordingly. The cafe was referred to the 
Chancellor and feveral of the jutiices, who unanimoully deter¬ 
mined that that cafe was within the ftatute of Edward the Sixth; 
and Sir A. Ingram loft his office, and they held (as my Lord 
Coke fays) that all proroifes bonds and affurances given for thele 
porpofes were made void by the ad. And this is a cafe very 

Uke 
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like the prelent, as 10UiU takSe otiliee by and by, only the pre* 
fent is a little ftrcoger; here bong tiot only an intent but a 
procurement exprefsl^ alleged and eonfefled. 


174®*'»• 

Huooiiri 

6am* 


BRIUQI. 


As to the fecond point, that there is not fufficient matter fet 
forth in the defendant's plea to bring the cafe within the ftatute; 
federal cafes likewife were cited, which I fliall not repeat becaufe 
we admit them all, except the cafe in P. 7. pL 9., which 

is fo abfurd that it cannot be law. They only prove that when 
a man mil take advantage of a ftatute, he muft fet forth fo 
much in his plea as to ftiew that the cafe is within the ftatute, 
which is certainly true. And we can by no means agree with 
my Brother ^gar that to fay in general, that it was corruptly 
and contrary to the form of the ftatute agreed, is fufEcient:* 
but it muft be particularly ihewa that this is fuch an agreement 
as the ftatute has declared void. 


* 

Wc therefore admit the rule of law: but the queftion is only 
on the fa£t, whether this fufficiently appears on this plea or not. 
In order to this it will be proper to take notice what are the 
words of the ftatute which are infifted on, and what it is that 
is fet forth in the plea. The words of the ftatute (amongft 
others) are thefe; “ if any perfon or perfons* £hall bargain or 
fell any office or offices or deputation of any office or offices, or 
any part or parcel of them, or receive have or take any money 
fee or reward or any other profit diredtly or indire£tly, or take 
any pronufe agreement covenant bond or aflurance to receive or 
have any money fee reward or other profit dircdlly or indiredly 
for any office, or offices dec, or to the intent that any perfon 
ihould have exercife or enjoy any office or offices dec, which 
office or offices dec fhall in anywife touch or concern the ad- 
miniftration or execution of jufticc, (and then it mentions 
feveral offices in particular) all and every fuch bargains fates 
promifes bonds agreements covenants and aflurances as are be* 
fore fpecified ftiall be void." It is admitted that this office 
touches and concerns the execution of juftice; it is expl'ersly 
alleged that it was agreed between the plaintifi* and the defend¬ 
ant that the bond in queftion ihould be given as a confideration 
that the pUifttift* and his fon Ihould furrender their intereft and 
eftate in this office for the intent and purpole that the plaintiffi 

7 ^ Ihould 
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J|s^i /or liif lifj! j that thiit accordingly «o*^* 

fideration afprelald j that the plaintiff apd hit foo fvwnaewo 
»ti»o«« their eftatc and intereft in the office according to th«r agree- 
i that the office thereupon waa granted to the defendant j 
and that fuch grant was made to hint hy the procurement of 
the plaintiff and according to the fald corfupt agreemeot; and 
all this is confeffed by the plaintiff’s demurred If the office 
had been only fumndered by the plaintiff to (he intent that 
the defendant might have the office, and the plea had. £dd. no- 
thing more, it had been Mvithin the exprefs words of the ftatutej; 
and the cafe of Sir Jn^am before mentioned, which goes 
no farther, is an exprefa authority in point to this purpofe. 
But the prefent cafe goes farther; and U is alleged alio that the 
plaintiff was to procure a grant of the office to the defendant, 
and that he did procure it accordingly; fo that 1 think there 
can be no doubt but he has brought hia cafe within the exprels 
words of the ffatute* 

We are therefore all of opinion that neither of the obje&lons 
taken by the plaintiff is of any weight, and that judgment mud 
be given for the defendant (a).” 

(a) See the cafe of Li^«£ v. Paine, ptjl, Trin, iSit 19 Gea. 2. and thecaii» 
there referred to« 


T. 14&1S 
G 2. 
Friday, 
June lath. 

Several te¬ 
nants in com- 
jnonpWifliiDg 
to make par¬ 
tition of their 


George Johnson againji' John Wilson. 
The opinion of the Court was thus delivered by 


Wittes^ Lord Chief Juftice. Covenant. It comes on'upon 


■*«ed*by * motiott in arreft of judgment after a verdtift, and bas been 

deed to par ipoken to feveral times by Burnett Serjt. and Draper Seijt for 
drafeire!tht pluntiff and Bootle Serjt. for the defendant. 

tke furvey 

and allotments, and to abide by the award of eertud arbitrators as to the allotmenti; the arbitrators 
allotted the whole ia feveralty but did not direft iof dcodi of coaveyaoce to be executed to veil ^e 
allotments in the refpcflive owners ;-*he)d that for ente defed the award was bid, and chat no a^Uoa 
coeM be marnttined on the coveitant for not performing the ttwardt iboagh^the covenantoriwere te« 
ipedively liable on the covenant fornonpayment of^the expeoce of the iurvey Sec &c. 

-—No parntion of laod can now be made witbooc deed. 

—Where feveml peribni tioveeent feveia}ly in refpeA of a joint iatereftf the «ov^iUHit il joint not- 
withilandiog chewotdii cum quoHbec eorom. 

7 Mod. 34$. id Van* AbHf tzu pi S. bo|. S. C» 
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trbc a&ioA Was fbtindcd ona datsd the 24^ ^ Ftbruary Y74>f ^ 

1737 ®«de betweea the plaintiff and the defendant and feveral 
others for the portion of a certun undivided piece of pafture 
ground lying in Seaton Carew in the county of Purbam^ which 
deed recites that the common pafture or parcel of ground in the 
townChip of Seaton Carew known by the name of the Marjb and 
Snook or Warren then lay in common and undivided to the 
lofs and prejudice of the owners thereof, and that for remedy¬ 
ing the faid inconvenience the feveral owners thereof, to wit, 
the plaintiff the defendant vind twelve others therein named had 
agreed that a panition and divifton (hould be made of all fuch 
part of the faid undivided premifes as the commiffioners or ar¬ 
bitrators in fuch deed named or the furvivors of them Ihould. 
think fiti and alfo recites (inter alia) that the feveral owners had 
lately laid out feveral fums of money in proportion to their fe¬ 
veral eftates and interefts in railing and making a fence and 
bank for keeping out the fea water, which bank was agreed to 
be fupported and kept up by the feveral owners of the faid un¬ 
divided premifes in proportion to their refpeaive eftates and - 
interefts; and it was thereby covenanted and agreed between 
them fevcrally, and not jointly, not one for another or for the 
a£is of another of them, but each and every of them for his 
and their own adis only, that they would fevcrally fubmit ftand 
to abide and perform fuch award order and judgment for di¬ 
viding &cthe faid undivided piece of ground according to their 
refpefitive interefts as five perfons therein named or the furviv¬ 
ors of them Ihould make and award, fo as fuch award Ihould 
be declared and put in writing indented under their hands and 
ieals on or before the firft of OStober next enfuing the date of the 
faid deed; and that they would confent and agree unto all and 
every lawful and reafonable aA matter and thing which by the 
laid arbitrators or the furvivors of them ftiould be thought fit 
and neceffary towards the perfeding and completing of the faid 
intended divifion in refped to the parts and propordons which 
each of the (aid owners (hould have and enjoy, and alfo touch¬ 
ing and concerning the hedges ditches fences &c, and by whons 
ifae fiune Ihoold be repured &c; and they further covenanted 
feparately &c (as before) that the parts and portions fet out by 
the arbitrators of the faid undivided prenufes (hould be held and 
• enjoyed as fet out by the reijpeOivc owners in (everaltj, and 

' 3 S that 
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0 i|t the fiiid o«iiec$ f>ay Iheir fuU and rateable parts and 
proportions -of all fiich fume aS had been expended or Aould 
be expended fpr or concerning fiirveying and allotting the pre- 
niifes qr completing and confirming the find award or main* 
talning and defending the (hid dhrifion, aH which Turns (houtd 
be paid from time to time into the hands of Jo/epbCra^ 
Mebdas Jobnfin and Gcwrgt yah^on ^the piaintiiT) or Tome or 
one of them; and it was Itkewife agreed by the (aid deed that 
the faid fence or (ea batik lately erected (hould be by the faid 
arbitrators confirmed to be rqjaired and kept up at the charges 
of the faid risfpedive owners, and their heirs in proportion to 
thmr refpedliive eiiUtee and interefts in the faid undivided pre- 
mUes; and for the peiformance of the covenants in the faid 
deed they feverally bound themielves their heirs &c to each 
•other in the penal fum of 300 

The declaration then fet forth an award in writing indented, 
made by the arbitr^ors under their hands and Teals on the 29th 
of September 1738, by which they allotted feveral parts of the 
faid undivided piece of ground to the feveral owners thereof, 
and (inter alia) they allotted to the defendant JoJbua Wbitebead 
and Ifabd Weetnes thdr heirs and afiigns in full fatisfa^ion of 
their efiates and interefie in the (aid undivided premifes twenty- 
two acres of ground, bounded as is deferibed in the award and 
declaration; and tliefe three are ordered by the faid award to 
maintmn in rerpe( 5 l of their faid allotment all that fence on 
the north fide thereof dividing the fame from the allotment of 
Anne Holt^ and all that wall or fence dividing the fame from the 
faid old (ea banks towards the eaft. By the faid award'there is 
allotted to I'bomeu Lackenby^ another of the owners, five acres 
for bis (bare, bpunded as is therein deferibed and fituated without 
the faid new fence or fea bank; and the arbitrators awarded that' 
the faid Thomas Lackenhy his heirs and afiigns (hould for ever 
afterwards be acquitted and difeharged from all charges and* re* 
par^tious for or about the faid new fence or fea hank, any agree¬ 
ment entered into to the contrary thereof' in, anywile notwitb-- 
ftanding \ and that the faid Tbomae Laektnby (hould with aU.' 
convenient fpeed hedge off. his faid allotment' dec from the refti 
<ff- the premifes. And by the faid award were allotted to the- 
plaiot^ Gtorge^obn/on^ thisteeit* acies, bounded as is theveia 

deferibedf 
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delcribed, in full lktUfa£l;ion of his ihare of the faid undivided 
premifes. And the faid arbitrators further awarded that the faid 
new fence or fea bank fhould with all convenient fpeed be fuf- 
ficiently repaired &c, and not only the charges and expences of 

S orking and finilhing the fame &c but likewiie the charges and 
cpencea of repairing and maintaining the faid new fea bank 
Hec from time to time ihould for ever afterwards be paid and 
difcharged by the faid feveral parties to the faid deed (other than 
and except the faid Thomas Lackenby &c) according to their 
refpeftive eftates and interells, and that the reparation of the 
faid bank &c from time to time ihould be left to the manage¬ 
ment and difcretion of the iaid Jofepb Craggs Nicholas Johnfon 
and Katherine Johnfon^ three of the owners, and their heirs or 
any two of them. And the arbitrators ordered that the reiidue 
of the faid common ihould from time to time be held and en¬ 
joyed in common by all the parties to the faid deed (other than 
the laid Thomas Lackenby) according to their refpeftive eftates and 
interefts therein. And laftly they awarded that the faid parties 
ihould from time to time on requeft made by the faid Jofeph 
Craggs Nicholas Johnfon and the plaintiff, or feme or one of 
them, well and truly pay and contribute their rateable and pro¬ 
portionable parts and ihares of fuch fums of money cofts and 
charges as had been expended or Ihould thereafter be expended 
touching the furveying allotting and fetting forth the premifes, 
or managing completing and eftabliihing the faid award or de¬ 
fending and maintaining the faid partition, into the hands of the 
faid three perfons or fome or one of them. 



JOBNSON 

agmnft 

WaLSuN. 


The plaintiff averred that he had well and truly obferved and 
always been ready to perform the laid award; and ailigned three 
breaches in the defendant, 

ift, Tha^he ^xA‘JoJbm Whitehead and Ifabel Weems had not 
nor had any of them made any hedge or fence to divide the faid 
twenty-two acres allotted to them, according to the form and 
cffe£t of the faid award, but had negleded fo to do, contrary to 
the form and effeA of the faid covenant of the faid defendant fo 
mado vtrith- the faid plaintiff as aforefaid* 

adly, That foon after the making of the laid award the three 
furveyors did repair and make the &id new fence or fea bank, 

and 
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and the charges and expences of finlflilng the fame amounted to 
a certain fum, to wit, to the fum of 84/. 6-f., whereof the de¬ 
fendant had notice and was requefted by the faid three furvey- 
•ors Jofepb Cra^s Nicholas Jobnfon and K. yobfifitn to pay to 
them his (hare and proportion of the faid charges &c according 
to his eftate and intered therein, but he did not pay the fame il 
tliem or any of them according to the form and of the faid 
award, but refufed fo to do, contrary to the form and effed of 
his covenant ficc. 

3dly, That divers furns, amounting in the whole to a certain 
fum, to wit, 33/. 6s. ^d. were laid out and expended touching 
and concerning the furveying allotting and fetting forth the 
premifes and managing and completing the faid award) of which 
the faid Jq/ipb Craggs Nicholas Jobn/o» and the plaintid* gave 
notice to the defendant and requefted him to pay them his ra¬ 
teable and proportionable lhare of the fame, but he did not pay 
the fame to them or any of them according to the form and 
efied of his faid covenant dec, but negleded and refufed fo to 
do contrary to the form and efie£t of the covenant} and the 
faid defendant, though often requellcd, had not kept his cove¬ 
nant with the plaintifF, but had denied and ftill did deny to keep 
the fame, by which he faid that be was injured and had damage 
to the value of 100A 

The defendant let judgment go by default, and a writ of in¬ 
quiry was executed in Northumberland^ where the adion was 
brought; and the jury found damages for the plaintiff on the 
firft breach 10^., on thefecond i</., and on the third id., and 
found 40i. cods* 

It was infifted in arred of judgment; 

Firft, That die award was void, and that therefore the cove¬ 
nants to perform it muft be void too; 

Secondly, That the covenants were joint, and that therefore 
all the parties to the deed ought to have joined in the a^on. 

As to the firft; it was agreed by the Court that if the award 
were void the covenants to perform it were void too. As if a 
bead be entered into to perform the covenants in a leafe, if the 

leafe 
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leafe become void, the bond eKh ll iNidd* And for this purpofe 
were cited i SiJ, 309 . yearns v, ffarridge; and 1 Z*ev» 45, 

CapQnburft v. Caponbu^i both which »« cafes in point. 

#■ 

The principal qaeftion therefore upon this head is whether 
the award be void or not. The ol^edlion to the award is that 
it'hath not direded by what deeds the partition ihall be com¬ 
pleted, and therefore it is an imperfeA award j to which it has 
been anfwered that it is in itfelf a complete partition, and that 
it fufficiently veils the eftates and interefts in the refpe^ve 
parties without any farther conveyance; for which purpofe 
were cited Lit* Se£t» 244; Co. Lit, 166, 169. But IJttleton 
fpeaks only of partners. The other indeed relates to tenants in 
common, but is explained in fo, 169, where‘the words are 
thus i ** A partition by joint tenants is not good without deed, 
but tenants in common may make partitiort by parol, and if 
they execute the fame by livery this is good and fufiicient in 
law; and therefore where the books fay that jt»nt tenants may 
make partition without deed, it muft be intended of tenants in 
common and executed by livery.” And' then be goes on and 
thews a great difference between joint tenants tenants in com¬ 
mon and copartners; fo that the rules laid down as to the one 
do not hold as to the others. This was before the ftatnte 29 
Car, 2. when a feoffment might be by parol; and the livery, 
which is mentioned, fuppofes that a feoffment was intended, 
which would then have been a proper conveyance; fo it is im¬ 
plied that there mull be an efiedtual conveyance. And there- 
foie, as fince tbellatute of 29 Car, 2. no conveyance can be but 
by deed, a proper conveyance is now become neceOary; and 
for this reafon the award is incomplete and not good. 

But it was faid that an award may be good in part and bad 
in part {a ); and fo, to be fure, it may: but here the partition 
is the fubflance of the award, and every thing awarded to be 
done depends on it. If therefore the partition be not well 
awarded, the whole award mull ffdl, or at lead the two firft 
breaches muft fail, which are both founded on the award. But 
the third breach (as I ihall take notice,by and by) is founded 
merely on the covenant and not at all on the award. 


Xtf) Vid. Ctmiter v. FuBtrt fup, £4. 


Secondly; 
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J74i«' .Secondly; ta to-the fecond objedUon that.the covenant is 
jo^M that therefore the adion ought tp hawe been a joint 

wfw^ aSion brought by all the .parties to the deed, it is founded 
merely upon this millake that the parties to the deed are jbint 
tenants; in which cafe it has been always holdcn that though 
perfons covenant fcverally yet if the ellate or intereH: of the 
covenantors be joint the covenants will be joint notwirhdanding 
the words cum quolibet eorum. For the wording of the cove¬ 
nants cannot make that, wWch was before joint («), feveral; and 
it is fo exprefbly holdcn in Slingjlf/s cafe, $ Co, i 8 If, 19 e; and 
in SJun, 401; Comb, 115; and i Saund, 153; fo that this ob- 
jedion falls to the ground, the covenantors being undoubtedly 
tenants in comtton and not joint tenant^ andllie covenants 
being all feveral 


Belldes the laft breach is on a covenant merely collateral to 
the edate and the award; for the parties ought to pay the ex- 
pence of the award in proportions, though no award or partition 
be made. And fo it is like the cafe of Nortbeote and Underbill^ 
Salk. 199 (r), where Holt Ch. J. held that a didind feparate 
and independent covenant may be good, though the edate do 
not pads by the deed. Nor is this cafe liable to the objedion In 
the cafe of Coleman v, Sberwya^ Cartb, 97, that if feveral adions 
diould be permitted the defendant might have damages recovered 
againd him two or three limes for the fame thing. For here 
each man’s part of the expences may be eafily afccrtaincd, and 
the plaintiff will recover damages for no more than he has been 
obliged to pay more than his fliare by the defendant’s not pay¬ 
ing his diare; and by the finallncfs of the damages found it is 
plain that he has recovered no more. 


(a) In Manfelh. BurrcJgt and another, 
7 Vwnf. ti Enjl 352. where two feveral 
tenants of a farm agreed with the fucceed- 
ing tenant to refer certain matters m 
dtiftrence rcfjieding the farm to arbitra¬ 
tion, and jointly and feveraliy promifed to 
pcrforRi the awaid, and the arbitrator 
awarded each of the two to pay a certain 
fum to the third, it was holden that they 
vtn jointly refponfiblefor the fum award¬ 
ed to be paid by each.—If ieffivs cwve* 
oaot jointly and feveially at xhe beginning 


of their covenants, all their Aiblequent 
covenants are joint as well as feveral, not- 
wiihllmding the intervention of covenants 
on the part of the kflbr. The Duke of 
Nurihumberland v. Erringtou. 5 Durnf, 
U Eqft 522. 

(b) Where the covenant is joint and 
feveral, in an a£|jon againft one only the 
breach may be aligned in the neg'edb of 
both. Lilly v. HtdgtSt t Str, 552. 

(e) 1 Lord Reg/m. 388. S. C. 

But 
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But the doubt «rkich ibhck with me, and was the rea(bn 
why I gave no judgmcst wrfaea the cafe waa put into the paper, 
was that the plaintiff not having averred that be had performed 
•the covenants on his part it did not appear that he had received 
hny damage by the defendant’s not having paid his (hare of the 
expence, becaufe it did not appear that he bad paid any thing 
himfelf: but on confideration 1 think there is no weight in this 
>objeAion. 

For thefe being mutual covenants, the rule is the fame* as 
dn mutual promifes, that the plaintifif need not aver that he 
has performed his part, as he muft have done if the one had 
been exprefsly the confideration of the other (tf). But where it 
is not fo, each may maintain an adlion for the breach. And 
this difference is fully eftablifhed and fettled in the cafe of Thorpe 
V. Thorpe^ i 249, where a great many cafes are cited 

'for this purpofe. And as the defendant has let judgment go by 
(default, and the jury have found fome damages, it muft be 
taken for granted now that the piaintiff has received damage by 
the defendant’s not paying his fhare of thefe expences. 

So judgment mud be arreded as to the two fird counts 
and judgment for the plaintiff on the third (c).” 

(</) Vid. not. to Ahetliy v. Vernon^ [ (f) Mr. wasabfent, but 

fttp 177. he concurred in the above opinioH. 

lb) Bleaches; there was only one count. 

Henry Karver, Executor of B. Karver, againfi '5 

Thomas Tames (a\ 

' ' Juae lath. 

HIS was an aflion upon promifes made by the defendant 
to the plaintiff*s tedator; to which the defendant pleaded out w.thio fis 
fird the general iffue, and fecondly that the feveral caufes of t^he C8ur« or 

• ^ ^ aiflion aiotr, 

in order co fave the datute of limitationa, it ia neerff^ry to altrgo that the writ was retbrneda 

^--Searing that the party fued out a cipias. without an ongtnai, is AriRcient for this purpofe. 

—*Bveo thoogh the capias be^returoable oa a cotnmoa reittrn*day« and not on a day certain; foi 
fnch a writ la tni!y voidable^ itot void* 

(a) Butt* No P. 150, pndy Modo | in the former ^odCerrw 

34.8. odu ed. S. C. } by the name til v« ^aiRfr in the latter* 



^ss 



JOKNtClf 

againji 

WlLlsOlf* 


a£tioa 




not wwrt# 
ant i wdlt &c. 


{tlamtiff jr^>Ued that hia ttftattw who wa# one of the at* 
* toroWs of thi* court, on the -sfith of in tenn, 

5 Git. u,, fued out a writ of privilege againft the defendant to 
apfwcr him in a plea of trd|>afs on the cafe’ on the morrow of 
the Ilcfy Trinity then next, but that thc lheriff of Her^djkire 
■ (to whom it was direSed) did nothing thereupon^ nor did he 
fend back the faid writ; therefore the plaintifi^s teftatdr fued out 
another writ fee, returnable in the then next Miebarimas term 
fee; and fo on twenty other writs of the lame kind, ftadng 
them and the days when they were returnable, but it ftated that 
neitber of them had been returned by the Iherilf, and it did 
not (late that any one of them had ever been delivered to him; 
that before the return of the laft writ namely on the 28th of 
July 173745. Karver (the plaintiff's teftator) died; recently 
after whofe death the plaintiff fued out the writ (a capias) in 
this cafe in Trinity term, 11 fe 12 Geo, 2., for recovering the 
damages by reafon of not performing the feveral promifes in the 
declaration mentioned; that the feveral writs of privilege fo 
prolecuted by B, Karver in his lifetime againft the defendant 
were profecuted by him with an intent to have impleaded the 
defendant of and upon the feveral promifes in the declaration 
fpecified; and that the writ fo profecuted by the plaintiff againft 
the defendant was profecuted againft him with intent to implead 
him for the caufes of action in the declaration fpecified and upon 
his appearance to declare againft him for the faid feveral caufes 
of adtion, and that he (the plaintiff) according to Kis faid in¬ 
tention afterwards on fee declared againft the defendant here 
fee; with an averment that the feveral caufes of adiion accrued 
within fix years next before the fuing out of the writ of 
privilege firft above fpecified by B, Karver fee. 


To this replication the defendant demurred ^ecially, and 
{hewed for caufe of demurrer that the writ of privilege firft 
above fpecified was void for want of a fufficient return fee. 


This cafe was argued on the 10th of Afey 1740 by Bootle 
Serjt fer the defendant, and Burnett Sttlx, for the plaintiff;' 

7 and 



Wi^t^ CSh. J.-^***rfcere it but one tattle of ^emtltter ***** 
affigued, bnt four olje&ioiu have been taken at the bar* 


tft, Thdt the firft wnt is not gOod, beeittfo it is retnmable 
on a common return-day, whereu it ought have been on a 
day certain; fo all the continuances fall to the ground. 

adly. That the firft vrrit was never returned, fo all the con¬ 
tinuances fall for the fame reafon. 

jdly, That the capias is not fufficient; that the repllcatioii 
ought to have fet forth an original* 

4thly, That it does not appear that the pliintlff took out 
the capias as executor, and fo thfs is not within the equity 
of the flat. 21 yac, i. c, i 6 , f,^ {a). 


We are all of opinion that the plaintiff cannot have judg¬ 
ment, though not for the fame reafons; and therefore I fhaK 
begin with the third objedion hrft, in which we are all agreed. 

3dly, We are all agreed that the capias is fufiicient, without 
fetting forth the original; it being now the conftant cou^fe of 


Xa) By that daufe it is enadted that if 
judgment be given for the plaintiff and re- 
verfed by error, or the judgment be ar- 
refted, or if the defendant be ootlawed 
and the outlawry be reveried, ^ in all fuch 
cafes the party plaintiff his heirs executors 
or adminiftrators, as the cafe (hall require, 
tSiay commence a new adion or fuit from 
time to time within a ytar after fuch 
judgment reverfed or fuch judgment given 
againft the plaintiff or outlawry reveried, 
and not after". But within the equity of 
that (edion^the courts have allowed an 
executor or adminiftration within a year 
afiter the teftator^s or inteftate’s death to 
renew a fuit commenced by the teftator 
dr inteftete. t Lutw. z 6 o ; J^tlltox v. 
Jlkggint, Fling. 17S; >90; s Str. 906. And 
itiLttbbrUlgty, Cheptnan^ x^Vin.Abr. 103. 
and cited in fViUcex v. Huggins, that in¬ 
dulgence was extended to fourteen months 
after <he inteftate*s death. So if there be 
buy delay in granting adminiffration on 
account of any 'fuit refpedting the will, 

3 


the time may be extended, a Strange 906. 
No precife time indeed appears to have 
b«n fixed: but in Fttz. Lee J. faid 
‘*I think It (hould be in nature of jour¬ 
neys accounts, which is a taking up and 
purfuing of the old a£Uon in areafonable 
time, which is to be difeufled by the dif- 
cretion of the juftices, 6 Ch. Spencer^t 
cafe. And by the fame rule 1 think what is 
or is not a recent profecution in a cafe of 
this nature is to tfe determined by ibe 
diferetion of the Court from the circum- 
ftances of the cafe: but generally the year 
in the ftatute is a good dire^on.”—Where 
an ad of parliament for dividing and al¬ 
lotting lands direded all difputed claims 
to be tried by a feigned iffue, and limited 
the time for bringing fuch adions to fik 
months, it was holden that an adion 
brought wiffnn the time but which abated 
by'the death of the defendant muff be re¬ 
vived againft the heir within fix months 
afterwards. Knight v. Bate, Cewp. 738. 

U 


the 
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Jth<lt Court to take out 4 capias tvithoot an originaL 'Hiat i 
latitat is fufitcient has been feveral times determined in tbe 

* t 

'lCing*8 Bench. It was fo exprefsly holden in Culliford v« 
Bhndford (c), Carlb, 235, 4, and Dacy v. Clincb<^ i Sid. 53 3 
and in the cafe of HolUJier v, (kulfvn^ P. 9 Geo, i. nowhere 
reported [b). And yet that is not the iirii; procefs \ for a latitat 
as much preiuppofes a bill of Midalefex as a capias prefoppofea 
an original. And according to the reafon of thefe cafes it was 
exprefsly adjudged in this court M. 3 Geo, 2, in LetbMdge ad- 
minillrator of Richards v. Chapman end wife that a capias in 
this court was fuflicientt without fetting out the ongioal; a 
cjfe exadly parallel to this, but not to be found on the rolls, it 
not having been brought in. 

4thly, In this likewife we agree that the capias was taken out 
by him as executor. It is faid in the beginning of the decla¬ 
ration that 4ie plaintiff brings this adlion as executor; and then 
it is faid that the faid H, Karver took out a capias; and it is 
alleged that the capias was the procefs in this fiiit, in which 
the defendant appeared, and on which the plaintiff declared.* 

ift. As to the firft point Mr. J. Fortefeue A. is of opinion 
that, this procefs being errotieous, all the continuances founded 
upon it are void. But we three (r) are of opinion rliat it is 
only voidable, and not void 3 and that therefore if it had been 
returned, it would have fupporfed the continuances. That it 
is voidable, and not void, and that the fheriff is obliged to 
return it, was holden in Popb, 205 ; and that is a flronger 
cafe than this, becaufe there the capias was returnable on a dies 
non juridicus, namely, on All^Souls-Day, If therefore the 
iheriff had returned this writ, we think it had been well enough. 


adly. As to the fecond objedion j Mr. J. Fortefeue A. is of 
opinion that the writ need not be returned; and to be fare it 
-was fo at^udged in this court in the cafe of Kinfey v. Heyward^ 
reported in 1 Lutw, 256 and 260. But even there Mr. J. Blen* 
€owe was of another opinion ; and the reafon on which the 


(a) The judgment in which cafe was 
affirmed in the Lxchequer-Chamber. on 
error brought; 1 LtniRtym, gf. 


{h) Since reported in t Str. fgo. 

(r) rms Ld. Ch. J.; Mr. J. tr. F»r- 
tf/tufi and Mr J. Foritr. 

otker 
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other Judges went wa& thjU; it did iK>t appear in that cafe 
whether the firft writ were returned or not; they faid they would 
intend that it waa returned unlefs the contrary were fliewn on 
the other Hde. But that cannot be intended in the preient cafe, 
becaufe it is not even alleged that the writ* was ever delivered to 
the fheriif, and it ia exprefsly alleged that the iheridT never re¬ 
turned it. And even this refolution this Court though founded 
on ftronger clrcumftances than appear in the pre/ent eaie waa 
afterwards reveffed in the Court of King*s Bench, where it was 
exprefsly holden that the plaintiff ought to plead that he had de¬ 
livered the writ to the fheriS^ and that it was returned(o); and this 
judgment was affirmed in the Houfe of Lords on the ift of May 
1702. There is alfo another cafe exadly to the fame purpofe in 
I Diiw. 279, 280, Brereton 55 ? Ux. v. Moyfe; where the fame 
judgment was given in B. R, (^), and (as it is faid^ for the fame 
reafons as in the cafe of Kir/fey v* Hayward, Thefe cafes feem 
to be founded on the reafons given, and the rules laid down, in 
Spencer\ cafe 6 Co, lo., which though laid down in refpefb to 
journeys accompts yet hold equally ftrong in the prefent cafe. 
And it appears by the cafe of Gnen v. Rivett^ B. R, 13 An, 
Salk. 421, which ia after both thofe cafes that the method now 
is to return non eft inventus on the firft writ, and then to con¬ 
tinue (r-) the reft by a vicecomes non rniiit breve. 

As 



^AAVIIi 

Jawii, 


\a) See alfo B) non v. Balbingtor^ i Ld, 
Raym. 883 ; Jiwood v. Barr, 7 Mod. 3 j 
and Hams v. JFoojfsrdj 6D.is £.617. 
But where an aSion mud be brought 
within three months, it isfuificient for the 
idaintift* to prove a latitat fued out within 
the time and his declaration within a year 
afterwards without (hewing the writ re¬ 
turned. Patfons V. 7 D,(^ E. 6, 

(6) Revtifiiig the judgment given in 
CB. 

{c) Tn Brown v, Batbtngton, a Ld. 
Rsgm, SSo. it was holden (contrary to 
the opinion of Mr. J. PowH) that an ac¬ 
tion of aflumpfit could not be confidered 
as a continuation of an ailion commenced 
by a writ of claufum fngit fued out 
niihin time, fo as to prevent the llatute of 
limitations attaching. So in Smith one 
Lc V. Bowen, ^ D. E, 662. it was 
ruled that an attachment of piivilege 


could not be pleaded as a continuation of 
an adion commenced by the lanie pla otifF 
by a bill of Aiidd/^eie, to avoid the ftatute 
of limitation*. But in Lord Middleton 
V. Fetbes, it was decided diatanaAion 
by priginal brought by an adminiftratrix 
within fix years after the caufe of adion 
accrued would enable the adminifiratrix 
and her bufband (whom &e afterwards 
mariied) to recover in an aAion by bill 
by both, notwithftanding a plea of the 
ilatute of limitations. Brideritk Lord 
Vilcount AUddleint v. Fatbes and Weft, 
Srror in the £xcbequer«Cbamber. On 
the pleadings the cafe was this. Forbes 
and Ehsut his wife, adminiftrairix of 
Couchmaker her late hulband, brought 
their bill in the KLing’s Bench againft the 
dc(en4ant (the plaintifF in error) for mo. 
nies laid out by die inteftate. The de¬ 
fendant iMm non aflumpfit i and non 

afiumpfic 
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As therefore this matter has beea €0 fdemnly determined iby 
the Court of King's Bench upon a writ of error from this 
Court, and by die faperior court of judicature the Houfe of 
Lords, 1 thtnli: we ought to acq^efce in thefe determinations, 
end to give our judgment accordingly, even though we were 
of a different opinion ourfelves. But 1 own, for my own part, I 
Bioold have been of that opinion, if there were no fuch deter¬ 
minations. Por it is firange to me how a writ can be continued 
that was never returned. And belides it would be greatly in¬ 
convenient if a plaintiff might fue out a writ, and keep it in his 
pocket for fix years together, of which the defendant could not 
poffibly have any notice, and then enter it in this manner 
and continue it down, to avoid the ffatute of limitations. 


But we are all, though for different reaibns, of opinion that 
judgment muft be for the defendant {a)** 


afliimpfit infra fex annos. The |] 3 aintif& 
replied that Eltzo^ when a widow, IT. on 
the sd of January <i8 Grt. z. brought her 
ori^nal writ, and beiore the return (he 
married Feriest and they recently after¬ 
wards 94th January ip Ga> a. exhibited 
their bill againft the defendant. The de¬ 
fendant rejoined that Eliza married T. 
Jefyllf who was alive on the 5th of June^ 
the time of ifluing the original. The 
plaintiffs farrcjuined, and tendered an if- 
(lie { to which the difendani demurred. 

Upon judgment given for the plaintiff 
in the King’s Bench (i) without any ar¬ 
gument, a writ of error was brought in 
the Exchequer.Chamber; where 

Ford for the plaintiff in error argued 
that the fuit was abated by marriage, the 
voluntary ad of the party. That the 
flat, at Jac.i- e. 16. f. 4. was a law of 
peace for the (ecurity of property, and 
ought not to be extended by conflnidUon. 
iLev.il. i Lutw. z6i i SGi. 9, 10. 
Befidesafriit commenced by bill cannot 
be continued by original. 

For the defendants in error, it eras in- 
frfted that there was no.difcontiniiance. 
That the new fuit was brought within a 
teaibnable time, namely within two 


terms, whereas it has been holden that a 
year is a reafonable time. Haytvard v. 
Kinfey^ 1 Lutw. 256} 1 Ld. Reytn. 432 ; 
2 1 ^. 476. That the ftatute of limit¬ 
ations ought not to receive a literal but an 
equitable confirudlion. 2 Saund, 120; 
a Aiod. 7t: and 1 Lev. 31. As to the 
commencement of the fuit by original 
and the fuit afterwards by bill, the reafon 
for it is evident} then the defendant was 
in cuftody of the martbal, and being in 
fuch cuftody theplaintiife could only pro^ 
ceed by bill. It is alfe obfervable that 
this is a fuit jure alterips, and not in jure 
proprio. 

liy the Court. The ftatute has received 
a favourable conftrudion. I'he fuit was 
originally brought within the fix years, 
and the new fuit within two terms. No 
difabtlity can be pleaded to an admtniftra- 
trix. And the l^tute does not bar the 
addon, it only takes away the remedy. 
T. 3 Gee. z. B. R, Widetee v. Huggint^ 
P. 9 Get. 2* B. R. IJJbenmtd v. Nevil^ 
Salk. 454. And the judgment of the 
King’s Bench was confirmed by all the 
Juftices and Barons.” MS. jRtuy J. 

(a) SteHieknum v. Waliery M. it 
Git. z./ap. 27. 


Str. 1341. St C. itt t,R, 
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Fekcevall Hutchinson againfi WilliamStueges. 

14 Geo. II. RoL 444.] 

J)EBT on a bond for 8/. given by the defendant to the plain¬ 
tiff, one of the bearers of the viiges of the King's houfe- 
hold and an officer and minifter of the King's Court Qf his 
palace at Wejiminfier\ dated the 25th of July 1740. 

The defendant pleaded that the plaintiff was indebted to the 
defendant in 10/. for work and labour &c, in ro/. for goods 
fold and delivered &c, and in 5 /. for money had and received 
&c, amounting in the whole to the fum of 35 /., which exceeds 
the debt of the plaintiff, and which the defendant offered to fet 
off &c according to the ftatute &c. 

The plaintiff prayed that the condition of the bond might 
be inrolled, and then demurred to the defendant’s plea. The 
condition of the bond was for the appearance of S. Daniil be-* 
fore the Judges of the King’s Court of his palace at Wfjlminjler 
at the next Court of the King of his palace to be holden at Souths 
•work in the county of Surry on Friday the 35th of July to 
anfwer T. Squier in a plea of trefpaTs on the cafe, to his damage 
of 99 X. 

This cafe was argued on the 7th of February 1740 by Bootle 
Serjt. for the plaintiff, and ^gar Serjt. for the defendant; and 
now the opinion of the Court was given as follows, by 

Willes^ Lord Chief Juftice. ** The queftion is whether thefe 
debts which the defendant fets forth in his plea can be fet off 
againll the plaintiff's demand. There are two ftatutes {a) in 
relation to this matter; and it will be proper to confider under 
which ilatute this falls, and how the determinations have already 
been in the conftrudlion of them. 

The Nvords of the firft ftatute, which is the 2 Geo. 3. c. 22. 
/ II., are *' where there are mutual debts between the plaintiff 

4 

{a) See 2 Burr, 824; 1024,5; 1*30; and 4 Burr. 2221. 

3X 


tfft 



T. uStij 
G tm 
Friday, 
Jiine 12th. 


Under the 
ftat. 8G.S. 
c. 24. no 
debt on bend 
tan be fet 
off* unlefs 
be on a bond 
for fecoring 
the payment 
of money* 

—-Confe- 
qnently t 
baiUbond 
cannot be 
fet off under 
that a£l. 
•^Nor can 
fuch a bond 
(given to an 
officer of the 
pdlace court) 
be fee off un* 
der the ftac. 

2 G.z. c. 22. 
to an aClioa 
brought 
againil that 
officer on a 
fimple con* 
trait. 

-—•But a bail- 
bond affigned 
over by die 
Ihenff to the 
party may 
be fet off to 
an aflion 
brought by 
that party ; 
femb ; 
chough in 
Aich cafe the 
penalty of 
the bond will 
be confidered 
at the debt. 
Bull. N. P. 
179. S C. 


and 
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174U and the defendant, or if either party fue or be fued as executor 

Hutchi^. 0*“ adininiftrator where there are mutual debts between the 

inteftate and either party, one debt may be fet againft 
Siivao^ the other, and fuch matter may be given in evidence on the 
general iOTue or pleaded'in bar as the nature of the cafe (hall re¬ 
quire and if intended to be given in evidence, notice ihall 
be given &c. Upon the conArudlion of this ftatute feveril 
queftions arofe before the making of the flat. 8 Geo. 2. c. 24; 

ifl;, Whether debts on fimple contract could be fet off in 
common cafes againft ? debt on fpecialty; 

2dly, If in common cafes, whether they could where an exe¬ 
cutor or adininiftrator is plaintiff; 

And 3dly, Whether in the cafe of a bond the penalty was to 
be confidered as the debt &:c. 

In Kem^s v. Be^n (u) 7 r. 6 Geo. 7 , in B. C. it was holden 
in the cafe of an executor that fimple contrad debts cannot be. 
fet off againft debts on fpecialties, for that the debts muft be 
of an equal nature; otherwife fuch a conftrudion might ocCa- 
fion adevaftavit. I Ihould have been of the fame opinion' 
lieforc the ftat. 8 Geo. 2., but not for the fame rcafoa. For if 
a ftatute orders it to be fo, it will juftify the executor, and it 
will be no devaftavit in him; and of this opinion was Lord 
Hardwicke in the cafe of Browit v. Holyoaky which 1 ftiall men¬ 
tion by and by. The true reafon is that this was only fub- 
ftituted in the room of an adion, to prevent circuity or a bill 
in equity. It was therefore held that you cannot fet off a debt 
' barred by the ftatute of limitations, becaufe you cannot re¬ 
cover it by adion. This judgment was never reverfed. And 
in the cafe of yoy v. Roberts in the Exchequer M. 6 Geo. 2: 
there was the fame refolution. But in the cafe of Stephens v. 
Lojiyn {b) M. 6 Geo. 2. this Cuiirt carried it farther, and held 
in the cafe of an adion upon a bond between common perfons a 
debt upon fimple contrad which was pleaded could not be fet 
off, going upon this reafon that there ought to be the fame con- 
ftrudion on every part of the ad: but in this I think they 
were miftaken; for where the cafes are different the conftruc- 
tion ought to be different too. And of this opinion were the 
Court of King’s Bench, when it came before them on a writ of 

(b) 9 Fin, Abr, $ 6 ?. pi. 31, 


(a) 9 Fin, Abr. 561. pi. 30. 


error, 
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error {a), and would have rererfed the judgment but for another 
objection, the debt pleaded being lefs than the penalty though 
more than the money due by ihe condition ; and this being a 
cafis before the ftat. 8 Geo, 2. they held, and I think very rightly, 
that at law the penalty muft be eonfidered as the debt. And in 
the cafe of Brown v. Holyoak {h) P. 8 Geo, 2. B, R, on a writ 
of error out of this court, the Court of King’s Bench reverfed 
the judgment of this Court which had determined that a debt 
on fimple contrad could not be fet off againd a debt due for 


HuTCHtNoj^ 

SON 

SlUilOlIf 


rent; and I think that the ‘judgment was rightly reverfed for 
the reafons I have already mentioned. In that cafe Lord 
Hardwicke faid it would not work a devadavit, and Teemed 
little tu doubt how it would be in the cafe of executors. But 
his doubt was removed by the datute 8 Geo. 2. c. 24. pading 
jud at that time. By that datute it is enacted that mutual debts 
may be fet againd eacli other either by being pleaded or given 
in evidence on the general idue, though fuch debts are deemed in 
law to be of a dliferent nature, unlefs in cafes where either of the 
faid debts fliall accrue by reafon of a penalty in the bond &c, 
in which cafe the debt intended to be fet off fliall be pleaded 
in bar, in which pica it (hall be (hewn how much (c) is truly and 
judly due on either fide; and in cafe the plaintiff recovers, 
judgment fliall be entered for no more than is truly and judly 
due to the plaintiff after one debt is fo fet off againd the other* 
This datute has folved all the dilEculties before mentioned. 


But as this is not a bond with condition for the payment of 
money, we are all of opinion that the cafe is not within this 
datute, but mud dand on the dat. 2 Geo. 2. For we are of 
opinion that the debts pleaded cannot be fet off in the prefent 
cafe, this being a bail-bond, and the plaintiff not fuing in his 
own right but in the nature of a trudee ior Squier, If this were 
otherwife, all bail-bonds might be defeated. But it might be 
as well faid that when a man fues as executor the defendant may 
fet off a debt due from the plaintiff to the defendant in his own 


(^/) Vid. Sir W. Kil. 1395 a Barnard. 
338 ; and 8 f'm. Mr. 562. pi. 33. 

(/>) Barn/s 290; 8 Fm. Abr. 362 . pi, 
32, and 35 } and BuH. N. P. 179. 

(f) The defendant in pleading a fet-oiF, 
to debt on bond, muft fet out the film 


juftlydueon the bond; and that aver¬ 
ment is travetfable. Symmns v. Kntxy 
3 Dmnf, 65; even though laid un¬ 
der a videlicet, Gttmwetd v. Barrit^ 6 D. 
(A E, 460. 


7 


right. 
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I74X« right (a), as that the defendant can fet off in the prdettf: cafe; 
HvtciiiK. contrary not only to coimson fenfe but alfo to 

plain words of the ftatute. If indeed this had been a bond 
Srt/aoss. to the fheriff afligned over to the party according to the ftatute, 
we ihould have thought otherwUb, and that the penalty muft 
be conftdered as the debt, this not being a cafe within the ftatute 
8 Geo. 2. But the bond here being fued by the officer himfelf, 
we are all of opinion that the debt due from the officer cannot 
be fet off, and that judgment muft be for the plaintiff.** 


(a) Nor* when an executor Cues for a 
caufe of aAion arifing after the teftator’s 
death, can the defendant fet off* a debt due 
to him from the teftator. Shipman v. 
Thompfony T. ii ii izGeo, 2 . C.B.fztp. 
105 ; and T^gctmeyer and another^ execu¬ 
tors, V. Lumlcy^ 71 25 C?. 3, B* The 
latter was an a£lion of covenant for rent, 
part of which became due in the teftator's 
iifecime, and part iince his death. The 
defendant at the trial, before Lord Man/- 
field at the fittings after Eqfter term 
25 G. 3.* fet off a debt due from the tef- 
tator to him, and tiie plaintiffs were non- 
fuited. 

Erjkine moved for a new trial, on the 
ground that this could not be fet off; and 
cited Rydout aflignee v. Brough^ Cowp* 
133. Shipman v. Thompfon (i) Bull. N. 
P. I So, and Kilvington executor v« Ste- 
venfsHB which he read from a note of Mr, 
Juftice Yates. Aflumput as executor 
for goods of his teftator. There were two 
pleas; ift, non aiTumpfit; 2dly, a fet-off 
for a debt due from the teftator to the de¬ 
fendant. To this the plaintiff demurred. 
And tVallaciy in fupport of the demurrer, 
infifted that the plea was bad, and that the 
defendant could not fet off a debt owing 


to him by the teftator in fattsfiiffion of the 
prefent demand, as that would be altering 
the courfe of diftribution* and he might by 
that mean be paid before creditors of a 
fuperior nature. Mr. Solicitar*General^ 
who was to have argued on the other fide, 
mentioned the ftac. 2 iS. 2. r. zz.fi 13. 
Per Curiam. The plea is clearly bad* 
This is not an adion for goods that were 
in his hands at the teftator’s death, in 
which cafe he might fet-off j but for goods 
he has taken poflelllon of fince his death* 
in which cafe to allow the fet-off would 
be altering the courfe of diftribution. 
Judgment for the plaintiff.” 

Cooper (hewed caufe againft the rule: 
here the executors unite both their de¬ 
mands i and this cafe differs from thofe 
cited. The balance only ought to be 
paid. And aa to the inconvenience of al¬ 
tering the courfe of adminiftration, the 
executors have put themfelves in this fitu- 
atton. 

Erjkiniy who was going to argue in 
fupport of the rule, was flopped by 

Lord Manifteld Ch. J., who faid he was 
fatisfied on the point, on the authority of 
the cafe of Kdvington v. Slevenjbn. 

Rule abfolute« 


(0 Sap* 103. S. C. 
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William Ward ag(mfi William Crbswbll. 


'J'O replevin for taking fuc boat oars at Crefwcll Hav<n other- 
wife GnfmU Boat LanSng in the pariih of WootBtom ; 


There was an avowry that the locus in quo was the foH and 
freehold of the defendant, and that the goods weft doing 
damage there &c. 

% 

The plaintiff pleaded in bar, firft, that E. Cook was feifed in 
fee of one moiety of the place in which dec, and that he gave 
the plaintiff licenfe to lay and place the goods there, traverGng 
that the locus in quo was the fml and freehold of the defend¬ 
ant ; on> which iffue was taken and found for the defendant. 


T. 14 * ,j[ 
O.», 
Monday^ 
Jane 


Theritthtof 

fibinC ia th« 
fea id a right 
common to 
tlJ the King*! 
fubjedi I and 
thfrefore n 


prer.riptioft 
rbr Aich a 
right ai to* 
Aexed to ccr* 
tiia lene- 
mciiIlia bad. 


i6ViB. Abr« 
«4' S'C. 


Secondly, That the locus in quo for time immemorial hath 
been a certain piece of waffe ground in the townfhip of Cr^ 
’weil and pariih of Woodborn containing three acres lying con« 
tiguous to the fea, and that E. Cook was feifed in fee of ** cer¬ 
tain ancient tenements conilfting of divers meffuages and feveral 
to wit 200 acres of land with the appurtenances,’^ and th at he 
and all thofe whofe eftate he has in the faid tenements with the 
appurtenances have from time immemorial had and been accuf- 
tomed to have for themfelvcs and their farmers and fervants 
common of filhcry with two boots in the fea there every year 
at all feafonable rimes of fiihing in the year as belonging and 
appertaining to the faid tenements with the appurtenances, and 
to have for themfelves their farmers and fervants the liberty of 
landing and putting on Ihore their faid hlhing-boats on the place 
in which &c for the neceffary ufe of the faid common of filh- 
cry; that the plaintiff as the fervant of E, Cook and by his 
command at the rime of taking &c, being a feafonable time of 
fithing, with a boat fiihed in the fea there, ufing the faid common 
of fifliery there, and on that occafion at the lame rime of taking 
&c landed and put on fliore theiud filhing boat in and upon the 
place in which &c, the faid fix boat oars then bebg in the faid 
boat and part of the tackle and furniture there &c, whereupon 

the defendant of his own wrong took the laid boat oars &c. 

* 

3 Y There 
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' / • ft 

174I. There xv«s a tinrd |dea in bar, ItmUar to the lepond* «xoe|>t 
Nv^rI^ iuftead of daimiog the ri|;h( of fiChery with ^wo hat* the 
CrmwiIu claimed generally ** with thdr boats.** 

> To the two laft pleas there were general demurren. 

After two arguments at the bar, the 6rft by X>rafer Setjt. for 
<the defendant and Bootle Serjt for the plaintiff on the aift of 
i^wember I738^ and the other by Burnett Scrjt. for the former 
•and Prime King’s Scrjt. for the latter on the 16th of June 1740, 
the judgment of the Court was delivered, as follows, by 

WBlety |.or4 Chief Juliioe. ** It was faid by the counftl for 
the defendant, and not coptradided by the counfel for the 
plaintiff, th&t there has been a verdid for the defendant on the 
iirft plea; fp it comes before the Court only upon the de¬ 
murrer to the iecond and third pleas. 

To the fecond pka it was olqeded 

Firft, That the prefcriptioo was too general and uncertain, be¬ 
ing laid to be appurtenant to ** certain ancient tenements con¬ 
fiding of divers meffuages and feveral, to wit, two hundred 
acres of land.” 

Secondly, That the prelcription was void, becaufe the plaintiff 
luhds on his right as a particular right of common appui tenant 
to certain tenements, whereas it is a general right for every 
fubjed of England to hdi in the Tea of common right. 

Thirdly, That the plaintiff had not brought his cafe within 
the prelcription j he not having averred that tlie boat in quef* 
tion was neoeffary for the enjoyment of bis common of iilhery, 
or that it was neceffary for that purpofe to land it on the place 
in queftion. 

To the third plea the fame objections were taken, and two 
more, 

Firft, That the prelcription was not laid for any certain 
number of boats, and therefb|e void. 

Secondly, That the prefeription Is to filh with tlelr boate^ 
and that the plaintiff has not faid whofe the boat in queftion 
was. 


We 
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We think that there U fomething in moll of thefe obje&lons: 1741* 
bat aa we are all clearly of opinion that the fecond objedion, 
which goes to both pleas, is unanfwerable, I lhall fay the le& ^ 
upon the relt. 

The firll objedion likewlfe goes to both pTeas. It confifts of 
two parts; it is objeded ill, That “tenements*’ is too general a 
word; and adly, That the prefcripHon is only claimed in re» 
fped of certain ancient tenements &c, without faying how many, 
or whether it be claimed for all or for each of them, and it 
cannot be claimed jointly for feveral. It is faid that the word 
** tenements” is too uncertain, unlefs afcertained by other words, 

«8 the melTuage or tenement called The Black Swan &tc : l^ut 
we do not rely upon that. The other pait of this objedion 
feems to be fatal. In Bq/ket v. Lord Mordanty Dyer 164. 0., 
and Bendl, 74^ it was ruled that if a man, having common in 
41 wafte for one hundred Iheep as appurtenant to a houie and 
certain acres of land, purchafe another mefliiage with certain 
lands which alfo has common in the fame walle for other ode 
hundred &eep as appurtenant, he cannot make title in pleading 
by prefcription in the entire for common appurtenant to both 
houfes and lands together for two hundred fheep, but mull 
make two feveral titles and prefcriptions for the two hundred 

Cheep. The lame dodrine is laid down in Palmer 362. 

* 

The third objedion, which alfo applies to both the pleas, 
feems to be fatal. We think it is fufficiently let forth that the 
boat was necelTary for filhing, but it is not fufficiently (hewn 
<hat it was necefiary to land it on the defendant’s land (a}. 

The lirll objedion to the third plea appears to have but little 
weight; for if a man have a tight to filh, he may fiih with as* 
many boats as he pleafes. 

' IP 

But the fecond objedion to the third plea feems to be of 
weight, that the plaintiff fhould have fhewn that it was a boat 
of £. Cook or his fumer or fervantj %e prefcription confining 
it to their boats in this plea. 

(ff) See Pippin r, Sbaiej^ory 6 Dur^fi fst Eojt 648. 

But 
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>174^* ' But we are all clearly of opinioa on the fecond 6 bjedto,D, 

which equally applies to both pleas, that the pre&riptioa is void, 

^ »becaufe the rieht claimed as annexed to certain tenements is a 

t^RfiSWELLt 1*1 /VTn/f 

• general right for all the fubjedis of the kingdom (rf). In Pell v# 
Tower/, Noy 20, it was agreed “ that a man ihali not prefcribe 
in that which the law of common right gives.” So in Bro, Ahr* 
t\tk “prcfcription ”/4 71. Now “ every man may filh in the 
Tea of common right,” 8 Edva* 4. 19. «. In Warren v. 
Matthews^ 6 Mod. 73, and Salk. 357, it was holden that ** every 
fubjed of common right may filh with lawful nets in a navigable 
river as well as in the fea.” So is 1 Mod. 105. And this is 
not merely the law of this country, but is alfo the law of nations. 
Grot, de Jure Belli et Pacis^ h, a. c. 3. f. 9. And Braffon^ 1 . i. 
•c. 12./ 6 . fays Publics vero funt omnia flumina et portus-: 
Ideoque jus pifeandi omnibus commune eft in portu et in flu- 
minibus. This prefeription therefore for a right -common to all 
the fubjeds of the realm cannot be fupported. A man might as 
well preferibe that he and all thofe whofe efiate he has have a 
right 'to travel on the -King's highway as appurtenant to km 
.oftate. 

For thefe reafons, as the defendant has had a verdid for him 
on the firft plea, and as we are of opinion that the plaintiSs 
fecond and third pleas in bar Are both bad, judgment muft be 
fiDr the defendann” 

•(a) See Carter v. Murett, 4 Burr. te6j ^ D.ti E. 437, and > H. Bl. Rtf. tSa. 

and the Mayor &c of Lynn v. Turner^ | 


Debt 


BaADfORD againfi Brtan. 
on a bond for 50 4 dated 30tb July 1739* 


Trio. 14&1J 
Geo. 2. 

Wedoefdoy, 

June lytb* 

Tbe parciee 
having fab* 

’micced all 
fnaeieri in 
difflrraoce to 
arbicracioiif 
tbe arbitrator 
oetermioed 
iUmatttn 
(except one) 
do4 gave ti* , 

harry to oae of the parties to proiccote that okaticr if he €hoff{ the award sms Mdeo hallo toco* 
j Mod* 3^9* ^ 


The defimdant craved oyer of the bond aod fioadkion, by 
which it appeared that (he bond was given for tbe performAoce 
of an award to be made E. Et^fiwy of and eoneerniog aH 
aftions cattles of action fiiits &c and demands whatfoever be- 


twees 
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tweea tihe jtsid parties 6 > as th<k liid award fliotild be made on or 
before tbe ^tb of *739» 'I'®*' be pleaded that the 

arhitratot did not make any award oa or be!fore the Sth of Augujl, 

The plaintiff replied that the arbitrator made bis award on 
the 8th diAu^ufi 1739* in which the arbitrator awarded that 
all fuits commenced or depending by or between the faid parties 
at any time before the 30th of July ibould ceafo; that the de¬ 
fendant foould on or before the 23d of 03 o 6 er then next pay Co 
yhe plaintiff 14/. 6 d. in full of all demands, and that the 

plaintiff Ibould on or before the faid 23d of OBohr pay to the 
defendant i5r. 6^4 for all tithes and duties whatfoerei: 
(** except the tithes of calves, if the fame were thhabie, and 
which the arbitrator excepted out of his award, it being agreed 
by the defendant by writing under his hand and proved before 
the arbitrator that the fame Ihould remain until an agreement 
were made with the reft of the parilhioners whether the fame 
ought to be paid or not**) due to him as redor of the parifh of 
Cliji Si, Mary to the 30th of Ju^y; and that the plaintiff and 
defendant on receipt of the faid feveral fums of 14/. i 6 s, 
and jf. 6 s. 6 J, Ihould execute^ general rcleafos, the one to the 
other, of all demands whatfoever (‘* except the faid tithes of 
calves, for which the defendant was at liberty to profecute if he 
thought fit.**) The replication then affigned a breach, in the 
nonpayment of the 14/. 16/. 6 d, by the defendant to the 
plaintiff on or before the 23d of OSoher, 

The defendant, after protefting that it was not agreed by him 
&c. that the tithes of calves, or the difpute or queftion between 
him and the plaintiff relating thereto, fliould be excepted out of 
the award, demurred generally to the replication. And the 
plaintiff joined in demurrer. 

After argument by Burnett Seijt. in fupport of the demurrer 
and on the 20th Qljune i74c^ the opinion 

of the Court (except that of Mr. J. Fortefeue A, who was abreot, 
and who doubted,} was now givei&^o the foUowiog effe^ft by 

WUUs^ Lord Chief Jufticc. There is but one queftion in this 
cale whether the award be good or not. And only oiie ob- 

3 Z je^ioo 


i^t. 


at»iu0 

Batav. 
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»74*« jeaion has been taken lo it, that though every tlnng was liih- 
bVapp«» naittcd to arbitration, yet that the award does not determine all 
matters in difpute between the parties, becaufe the tithes ,of 
calves are excepted, and the defendant is at libertjy to go to law 
for them if he thinks fit. 


The rule is that where all matters are fuhmhted an4 the fub- 
miffion is conditional,* all matters muft be determined, othcrwife 
the award is void, and it cannot be good in part and bad in 
part; as where all matters are fubtfiitted, and the worlds Ji at or 
fo that the award be made ofthe premtjes on (a) or before fitch a day. 
It was fo holden in Cro, Elm, 838, 9. Rijden v. Ingkti Cm. Jac, 
200. Middleton v. Weeks. It is only faid there that the arbilra- 
■tors need make an award only of fuch matters in difpute of 
which they had notice [b): but that diftindion will not. help 
the prefent cafe. Ormelade v. Cokc^ Cro. fac. 355; Cockjon v. 
Ogle^ I Lutw. 550, 554*; and in many other books: and it 
is now fettled law. In Cro. Eliz. it is faid that the words, fo as 
the Jame award be made, without de praemiflis; and in 1 Lutw. 
fo as the faid award be made; the very fame words as here. 
And I am willing to carry it as far as it has been carried already, 
becaufe were it not for the cafes I (hould be of opinion that 
when all matters are fubmitted, though without fuch condition, 
all matters muft be determined ; becaufe it was plainly not the 
intent of the parties that feme matters only ftould be deter¬ 
mined, and that they (hould be left at liberty to go to law for 


(<»} The (ubmitEon to an award was on | 
condition that the -ward was made eu or 
before the firft day of ATuhaelmat term; 
the time was a’tcrwarJs enlarged tiU the 
firft day of IhUry term j ihe award was 
madc.fla the firft day of Htlaty and 
held good, the word till'’ being for that 
purpofe inclufive. Knox v. SuiimonJs, 

3 Bro. Ch. Cqf. 3;S.—>But no aftion can 
be maintatned on an arbitration>bond, if 
the award be made alter the time limited 
in the bond though within the time after¬ 
wards enlarged by the confent of both 
parties. Brewn v. Gooiman^ B • <9 Geo. 3 
B, R. referred to in 3 Dumf. tsT Bafi 592. 


(/) And therefore an award, made upon 
a iiltrcncc of “ all matters in dificrencu 
between the parties,” dues not prt elude 
one ut tlie parties from fuing upon a cauie 
of adion lubfifting at the time of the re¬ 
ference, if fuch matter were not laid before 
(he aibitrator. Ravoe v. Farmer^ 4 D, 
E. 146 } and Golighti'y v Jeiiicoe^ there 
referred to^-lf an arbitrator, under a ge¬ 
neral reference of ** all actions, cent 0- 
verfies, and fuits,” recite in his award 
only one fuic between the partiei, and de¬ 
termine that one, the award is good, be¬ 
caufe it wilt not be intended that there was 
any other. HeatikiHts.Cokhught 1 Burr. 
277. 

tke 
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the reft. Here the tithei of eehee ale excepted in the award, 
and tbetefore the awerd is iroid«' 

* Jadgment fof the defendant. 


*7? 


I HI*' 


BftAOPOR» 

agaiijt 

BrVa«„ 


Mbrtton agmnfi Stevens. 


CICINNER SeTjt, and Draper Scijt. {hewed caufe againft a 
rule nin for fetting afide a fieri facias taken out upon a final 
judgment, after interlocutory judgment and a writ of inquiry 
executed. 


The cafe was thus; A writ of error upon this judgment was 
iealed before twelve o’clock in the morning, afterwards a fieri 
facias was fued out and executed by the fherifiF about five o’clock 
in th(S afternoon. The writ of error was brought to the clerk of 
the* errors and allowed about eight o’clock in the evening, and 
about the fame time notice thereof was given to the plaintiff or 
his attorney. 


M. 15 Geo 2* 
Tuesday • 
Nov. loch. 

Pi writ of er¬ 
ror 18 not a 
fuperfedfas 
til] allowance 
or notice of It. 
—And if the 
ftierift has le¬ 
vied under a 
ii. fa. af cr 
the ilTuingt 
but before 
the allow, 
ance^ofawric 
of errofy he 
muft proceed 
(0 fell the 
goods. 

Jiarnes 20c. 
S. C. 


They cited a cafe in i ^alk, 321 , in which it is faid that a 
writ of error is a fupetfedcas only from the time of the allow¬ 
ance; and the cafe of Mtilcr v. Miller in Micbaelmas 1727, 
in which (they laid) it was determined that a writ of error being 
allowed before the execution executed the execution was ir¬ 
regular, but that notwithftanding even in that cafe the IherifiT 
might proceed to fell the goods if taken. They relied alfo upon 
the order of this Court made Michaelmas 28 Car, a.,-by which 
it is exprefsly ordered that no writ of error {hall be a fuperfedeas 
until it is brought to the clerk of the errors and allowed by him. 
And they infifted that the reafon of the thing likewife was with 
them; for if a writ of error were a fuperfedeas from the time of 
the fealing and before allowance or notice a defendant might 
keep one in his pocket until the execution was Completed, the 
goods fold, and the money paid to the plaintiff and then fet it all 
afide as irreguiar, which would be very inconvenient and unjuft. 

Wynne Serjt., for making the rule abfolute, infifted that the 
writ of error was a fuperfedeas from the fealing, and for that 


(0} Sir G , G >, Piaei , 39. 


purpo/c 
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pnrpofe cUed two^afeiin Clr#. Jac* 34I, and 555; <^^0^439$ 

« Tmr, 30; 3 tea, 31a; 3 309; and thttcafe 

V, JPaW (a) TV. 9 6e9, a., where heiirid it ww datermined that 
a writ of error is a fuperfedeas from the rinie of the fealtn|p, 
though there can be no contempt in the iherifi* until notice. 
And he laid that the fame was agreed to he law in the cafe of 
Stitith V. HofMf (i) Af» 4 GtOt a. S> Jit {le Idcewilc C i t e d the 
•cafe of S/iais v. J5/r</ (r) in this court, P. 10 Gto, 4. ^ut 
he admitted that, if the IheriBT had taken the goods before the 
fealing of the writ, he might have proceeded to the iaie of them 
afterwards. * , 

Mr. J. Fortefcut J* faid that it was always holden to be a fu- 
'perfedeas from the fealing, and that it had been £b frequently 
adjudged in JB. R* and in this court. 

Mr. J. Rarhr faid that he believed that it had been fo holden, 
but that he always thought that it was wrong; and that the 
true mle was that it Ihould (lay proceedings from the time of 
the allowance, but that neither the Iheriff or the party Ihould be 
in con temptuntil adlual notice. 

Mr. }. Burnett was of the fame opinion, and faid that it could 
not (lay proceedings in this court (being a writ ifluing out of 
another court) until it was delivered into this court or to the 
proper officer of it. 

I was of the fame opinion as my Brothers Parker and Burnet 
but took time to confider of it, and to look into the cafes.** 

(On the a^th of November this cafe was determined.) 

“ I this day, delivered the opinion of the Court (ab&nt Mr. 
J. Fortefcue ul,) who differed from us, and adhered ftrenuoufly 
to the opinion that he had given before, and gave me fevcral 
cafes to lupport his opinion that a writ of error was a fuperfedeas 
from the time of the fealing; but none of his cafes (except one 
which I lhall take notice of by and by and of which I can find 


{a) Vid. 1 Bornarit 17S. 
(/') Ih. | 7 «. 


(r) note. 
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As to the firft queftlon j I have looked into all the cales that 
were cited to fupport the notion that a writ of error is a fuper- 
fedeas from the time of the fealing, and am very glad to find 
that they do not at all fupport it; becaufe I think that it is a 
moft abfurd notion, and might be attended with great incon* 
veniences. Nor do I fee how the hands of this Court can be 
tied up by a writ or commifiion ifiuing out of another court- 
until it is adually notified to the Court by delivering it to the 
Chief Juftice or his clerk of the errors accotding to the pradice ■ 
of the Court, 

All the cafes cited before the a i Car. a. are either no authorities 
at all to fupport this notion, or exprefe authorities againft it. And 
the only two that I can find for it are both in the lame year, 
21 Car. 2., when Keeling Chief Juftice fat in that court, 
and arc exprefsly contradided by two cafes in the famf court 
25 and 26 Car. 2. And thefe cafes feem to have beeq the 
occafion of the two orders in this court (and which I lhall 
mention at large by and by) made 28 (kr. 2. to prevent this 
miftake fo recently crept in from proceeding any &itber. 

4 A The 
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n& report) when they came to he looked into at all warranted 
this notion. I therefore gave our opinions in the following 
manner^ 

. - I 

Upon the cafe as before ftated two queftions arife; 

Firft, From what time a writ of error is a fuperfedeas; 
whether from the time of fealing or only from the time of it*s 
allowance; 

Secondly, How far an execution taken out regularly before a 
writ of error allowed lhall be ftayed by a writ of error allowed 
afterwards. 

If a writ of error be a fuperfedeas from the time of the fealing, 
then the fecond queftion will not arife in the prefent cafe, be- 
caufe it is admitted that the writ of error was fealed before the 
execution was taken out, though not allowed till afterwards. 
But if we Ihould be of opinion (as we are) that a writ of error 
is not a fuperfedeas until it is brought to the clerk of the errors 
and allowed, then the fccond queftion will arife. 
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174«.-' • The two firft cafrt \vhich were cited in the cafe of Spinks V.' 

B/raT in this court (and which cafe I fliall take notice of when I' 
SteTswi come to it in order of time) were a cafe M, 20 Hen, 6. and 
another H* 2 Hen, 7. iz,pi. 13; in neither of which is there 
one word to the point for which they were cited: but it was 
only determined in both of them that when a man is taken up 
by a capias before a writ of error, it lhall not be a fuperfedear, 
for it comes too late after the judgment is completely executed. 

The firft cafe cited upon the prefont motion was the cafe of 
Sir Cbrtftopber Heydon v. Sir Roger Godfalve^ Cro, yac. $42, P, 
12 Jac, B. R.f where it was holden by all the Judges (except 
Coke) that a writ of error was a fuperfedeas in itfelf, but it was 
not faid from what time it was fo, nor was that at all the point 
in queftion. But the queftion there only was whether a writ of 
error in parliament fuperfeded an execution on a judgment given 
in B* R, on a writ of error out of B, C, after the party had had 
a former fuperfedeas on his writ of error out of B. R, Two 
reafons were alleged againft it; one, becaufe a man ihall not 
have two fuperfedeas*8, which are two dilatories; and this notion 
was founded on what is faid in fome of the Year>Books: the 
other was, becaufe the record was not removed out of B. i?., 
but only the tranfcripc of it fent to the Houfe of Lords: but 
both thefe were, over-filled, and then follows the laying which 
I have before mentioned. 

It was the fame point in efied that was in queftion in the 
Bifliop of cafe, Cro, Jac, 534, 35. P. 17 Jac. i. B, R; 

where it was likewife holden that a writ of error was in judg¬ 
ment of law a fuperfedeas, but not a word was laid from what 
time it was fo; nor could that come in queftion there, becaufe 
it is ftated in the cafe that the writ there was delivered to the 
Chief Juftice in Ireland before the execution was fued out: but 
' the only queftion there was pretty much the fame as in the former 

cafe^ whether a writ of error out of B. R, in England fuper¬ 
feded an execution in Ireland., becaufe the record is not removed 
hither, but only a tranfeript fent over. 

The cafe of the Earl of Pembroke v. Bofock in Coe&, 439. 7*. 
5 Car, 1. B* R, vas thus; judgment in quare impidir, and the 

fame 
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fame term a writ of error is delivered to the lame court before a ' 1741^ 
writ to the Filhopi hcW by the whole Court that the writ of 
error ought to be allowed without any other fuperfedeas, becaufe 
it is a fuperfedeas in itfelf. So this Ukewife u no authority for 
the purpbfe for which it was cited, becaufe it is faid that tbe writ 
was delivered to the Court before any writ to the Biihop. 

In the cafe of Mercer v. jRir/r, Sty, 159. it was only holddn 
that after a writ of error received and allowed the hands of the 
Court are foreclofed, fo that an eidtcution taken out afterwards is 
irregular. And in 2 Rol, Abr, 492. {a) it is frid that a writ of 
error when aliowed is a fuperfedeas in law, but the party is not 
guilty of a contempt until adual notice (b). The moft there¬ 
fore that is laid in any of thefe cafes is that a writ of error is 
a fuperfedeas from the allowance, 

I 

The lirfl; cafe that I can find, where it is faid that a writ of 
error is a fuperfedeas from the fealing of it is the cafe of Sir 
Robert Cotton v. Daintry^ B.R. i*. 21 Car, 2, 1 Ventr. 30. The 
writ there is faid to have been fealed an hour before execution 
filed out, and held that a writ of error immediately on the feal¬ 
ing foreclofes the court; fo ordered the money to bp brought 
into court, but faid that the IherifiF is not in contempt until 
notice. But this cafe feems to contradict itfelf; for if a writ of 
error be a fuperfedeas from the fealing, the execution erronic^ 
emanavit, and fo the money ought to have been returned to the 
defendant, and. not brought into court. 

There is another cafe reported m the fame year in the lame 
court, which is the cafe of Hughes v. Underwood^ M, it Car, 2.^ 
reported in 1 Mod, 28., where it is faid by Keeling Chief Jullice 
that the very fealing of a writ of error is a fuperfedeas to the 
execution, and that it was a fuperfedeas in that cafe, though 
the writ of error was defective and erroneous, and though the 
record is not removed thereby. 

Thefe are the only two cafes that I can find where this dodrine 
is laid down, and both of them when Keeling Chief Juftice pre- 

fa) D, pi. 7. 

{t) CeprtH V. drthtrt i Burr, 340, and 

7 


JofHtt V. Nixrti, 279. S. P. 

Sea alfo Lent v. Saccbusf t D, ifE, 44. 

fidcd 
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1741. fid«d in the court of B. R„ and not long before the law waa 
holden to be otherwife in that very court. For in the cafe of 
Baktr V. Buljlrodt^ 1 Venir. 255. JET. 25 & 26 Car. a. B. R. h 
itvtht, plaintiff in error do not fhcw the writ to the 

other party, or get it allowed by the clerk by indorfing recipituc 
on it within four days, (which time w allowed by the Court aa 
a convenient time for putting in bail) a writ of error is no fu- 
perfcdcas. And the cafe of ^£'ers v. IjentbalU in 3 KtK 30B, 9. 
P, 26 Car, 2. is a cafe to the fame purpofe; for it is there faid 
that a writ of error before allowance*or fhewing it to the Court 
is no fuperfedeas. And there is another cafe in 3 Keb, 191. 
exadly to the fame eifed;. 

In I Mo/i. 112. P. 26 Car. 2. B, R., it is faid by ffa/e that 
formerly if execution were gone before a writ of error delivered 
or fliewn to the party, it was not a fuperfedeas. And JVilJ faid 
that a man mull not keep the writ in his pocket, and think that 
this will ferve. At another day Hale faid it fliail not be a fu¬ 
perfedeas unlefs firewn to the party, and he mufl not forc/low 
the time of having it allowed; for if it be not allowed within 
four days, it is no fuperfedeas; and he faid that a writ of error 
•taken out, if it be not Hicwn to the clerk of the other fide nor 
allowed by the Court, is no fupcrfeucas to the execution. 

And in order to prevent this notion, that a vrrit of error 
was a fuperfedeas from the time of its fealing, from proceeding 
any farther, and to cAablilh the law in this refped, there 
were two rules made in the^ court of B. C, very foon after¬ 
wards, and which remain unaltered to tills day. The hrft was 
made in T. 2'6 Car. 2., and is figned by Lord Chief Judice 
Nortif only, in which there are thefe v%ords “ Tliat all 
. attornies do forthwith bring their wiits of error, by them 
fued out, to the clerk of the errors to be allowed according 
to the ancient pradice of the Court, or in default there¬ 
of the plaintiiTs attorney in the adion is and may be at 
liberty to proceed to execution.” The other was made by 
thC' whole Court, M, 28 Car. 2, and is thus, ** ordinatum 
quod Qmnia brevia de errore indilate deliberentur clerico 
errorum pro tempore exidente ; quodque nemo tenebitur 
abdioere ^ profecutione executionis pretextu alicujus brevis de 


errore 
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» 

'entire prlufquam prsedidam breve deliberatur clertco errorum 1741.' 

Mjmtos 

Since the making of thefe rtrle* I cannot find one cafe in the 
books where the former error has been wylved, though the 
motion has (i believe) prevailed again of late in both courts 
without the leaft foundation either from reafon or authority. I 
■|Could cite a multitude of cafes to eftablifii the rule that I contend 
for, but I fhall only mention fome few. 

In the cafe of Smith v. Cave^ 3 Lev, 312. 11 , M, 

B, C, it was holden that by taking out a writ of error, allowing 
it, and giving bail, the hands of the Court were tied up; for 
in that cafe the writ had been allowed and bail put in before the 
execution in qedlment; and for that reafon the execution was 
fet afide and reftitution awarded, but no coils were given, becaule 
it was faid that the plaintiff was not in contempt unfil a&ual 
notice. 

In the cafe of Perkins v. Woollajlan^ Salk, 321. P. 3 An, B, R, 
it was faid that a writ of error is a fuperftdeas from the time ef 
the allowance, and that is notice of itfelf: but if the defendant 
has notice before the allowance, it is a fuperfedeas from the time 
of the notice. The fame cafe is reported in 6 Mod, 130.: and 
it is there faid by the Court that the opinion in fome books was 
that a writ of error was a fuperfedeas to avoid *the execution 
from the fealing thereof though not to puniih the officer till a 
fuperfedeas comes, and that Rolle was of this opinion, but that 
the law is now taken that it is not a fuperfedeas till notice to the 
plaintiff's attorney, and that the allowance thereof is fufficient 
notice; and they held that, if execution be executed before notice 
of a writ of error, the return or perfection thereof may be 
afterwards. 

The cafe of Moorfoot v. Cbivers, 71 11 Geo. i. B,R, is to 
the fame purpofe, and is reported in a book called Modem Cafes 
in Law and Equity (n), printed by 0 /born, fo. 373. There on 
a motion to fet afide an execution as being executed after a writ 
of error, the ca(e was thus; the writ of error was allowed about 


(«) 8 Jdtd, 373 } and 1 Str, 632. S. C. 
4 0 


two 
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1741. two in the afternoon, and about the fame time the exedodmi 
^*8 fervcd; it waa infifted on the one fide thet the hands of the 
St^v^a Court were tied up from the allowance, nn the other that it muft 
be from the notice of the allowance; and they, held that if the 
plaindflf in error could Aew that the writ was fued out attd 
before the execution taken out, it muft be let afide. though 
the defendant in error had no notice of it. 


I lhall mention no more cafes, though I could cite many to 
the fame purpofe, beckufe (as 1 laid) I can meet with no cafes 
to the contrary in the books llnce the 26 Car.z* 

My Brother Fortefeue A» indeed mentioned one anonymous 
cafe to me which (he fays) was determined in B»R. M, i Be z 
Anne; in which (as he reported it to me) it was faid by Hoh 
that a writ of error is a fuperfedeas, though not allowed; the 
party indeed lhall not be in contempt without notice, but the 
mere taking out of a writ of error is a fuperfedeas, fo that if 
•execurion be taken out after a writ of error is taken out it lhall 
be fet afide; and this has always been the diftin£tion. But as 
1 cannot had this cafe in any of the books, and as it is contrary 
to the reafon of the thing and fo many cafes, fome of them co- 
temporary with this, I do not give any credit to this report, nor 
can I believe that fo gre^t a man as Holt would f.iy that this has 
always been the diftindrion, when he muft know that the dill 
tindlon had always been otherwife, except in the two cafes 
before mentioned. 


The cafe of Spinks v. Bird^ which came on before this Court 
i*. 10 Geo, 2. [a) was not diredly to. this point, but was on an 

exigent 


(4) The fallovring (hort note (i) of 
that cafe, which appears to have been 
taken in court, is copied from another 
of Lord Chief Juftice WiUti't MSS. 
May i4th,i737. ** Spiidiv. Bird, Quef- 
tion whether a fuperfedeas or a wnt of 
error will fuperfede an exigent taken out 
on a capias ad fetisfactendum. 


Parltr Serjt. for the defentlant. Error 
before the exigent, but allowed afterwards. 
Error tefte'd jth PAruttry\ exigent 7th s 
allowance 8th. That writs of error fnper* 
fede procefs. fo. 1*. fl, 13, 

A peifon being taken in execution before, 
the trror did not fiiperfede it. But, ^ 
before execution, YMftrOtriam that it 

fuperfedes 


(1) Sm alfo Amsw 419. 444. 
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€xtg(!tit ‘tak«n out after a wrft of error fealed, and we ftayed t74tf 
proceedings upon it for tjiat reafon: and I own^ that, being mbiutok 
then juft come into the court, and it being pofidvely averred by 
xny Brothers J)<nton and Fort^ct^ that it was an eftahUftied rule 
that a writ of error was a fqperfedeas |roai the time of the feal- 
ing, 1 then came into their opinion without further inquiring 
into it. But upon looking into the cafes there cited, and Boding 
that none of them, except thofe two before inendoned, war¬ 
ranted this opinion, and being fatisfied that it is without the 
leaft foundation, I do not confider myfelf bound by an opinion 
which 1 then rather came into than gave. 

There is but one thing more that it is neceflary to take nodee 
of upon this head, which is that it was faid that this writ is to 
•be considered as a commiftion, and that therefore it is a fuper- 
•fedeas from the time of the fealing, as determining the jurifdiSioa 
of this Court from the time of the fealing, and giving it to the 
Court of R, But this nodon, when confidered, will be found 
to have as little in it as the other. For in reiped to commif- 
lions, it is exprefsly faid by Lord Chief Juftice Hh/e, in his Pleat 
of the Crown, that a new commillion of oyer and terminer does 
not fuperfede the former commillion until notice, either by 
Ihewing the new commillion, by proclamation in the country, or 
by holding a felRon under the new commillion. And in bis 
Eiflory of the Pleas of the Crown, vol. a. fo, aj, there are thefe 
words ** A new commiffion determines the old one by nodee 


•ruperfedes it. Latch 57. i Fentr. 255. 
Writ of error a rupeifedeas from taking it 
•out: but the part/ not in contempt till 
■notice. 1 GtS. 439. Raft> Entr. 309. b. 
pi. 7> anexprefs authority. The form of 
all Aiperfed^’t is that, if the (heri^ has 
not executed the judgment before the re¬ 
ceipt of the fuperfedeas, the OierifT ihali 
•caufe all prooefi, exigent &r, to ftay. Off. 

7 hff.Btev.zgy Cliffs Entr. 
693,694. The reafon is, that it is in 
fu^nfe whether judgment right or not. 
sO#.342,53S. Writ of exigent in this 
cafe for a fatishiAion, and not for appear¬ 
ance. Said that an outlawry is not con¬ 
fidered as aa emeutioni aofieer, it docs 


not become the King’s procefitill after 
the outlawry: but then it is the King’s 
proceeding, fo not within the ftatute. 

Chappie Serjt. admits that a writ of 
error ftap execution, but infifis fois is 
not part of the execution though in order 
to it. Writs of error formerly pleaded 
in abatement or bar: but now the courie 
otherwife, that the party fhail proceed to 
judgment but not to execution. 8 Q, 
143. Dr. Drxr/scafe} i Rel. Mr. 777. 
Admits the precedents are that they fhail 
not proceed to outlawry after error. 

Per Curiam. The rule for difeharging 
the bpetfedeas, fo iar as it rdates to the 
eingent> diicbarged.'*. 


thereof 
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and Ibevitng it to the new commiflioaen M to ali tbofe 
and thofe only to whom it is ihewn.** 

Whether therefore a writ of error be confidercd aa a writ, or 
a 'commiflion, we are all clearly of opinion, as to the iirft point, 
that it is no fuperfedeas till Ihewn to the Court, or allowed by 
the proper officer; and that therefore in the prefent cafe the 
^ fieri facias was well filed out, and (fo far as the fheriff has gone) 
•well executed. 

This being our opinion on this point, it 'becomes neceifary 
■to confider the fecond queftion, how far an execution taken out 
regularly before a writ of error allowed lhall be flayed by a 
writ of error allowed afterwards. If it were a capias, that being 
a complete execution, it has been holden that a writ of error 
comes too late afterwards, for that the judgment is completely 
executed, and therefore the party lhall remain in prifon not- 
wlthllanding the writ of error. And foit was held in M, 20 H. 
6.4. and H» 2 A&«. 7. 12. //. 13. as I have taken notice be¬ 
fore. But how far this is reafonable fince the flatute 
I. f. 8. and 16 & lyChr. 2. c. 8., in fuch cafes where 
hail is actually put in to anfwer the debt or damages and coils 
purfuant to the direction of thofe flatutes. 

In Cro. EHz. 597. the cafe of Charter v. Pw/rr, H. 40 Eliz, 
B. R, was thus; a fieri facias was awarded, by virtue vvhereof 
the Ihcriff took the defendant's goods, and before fale the record 
was removed into the Exchequer*Chamber by vrrit of error, and 
a fuperfedeas awarded; the fheriff returned a feizure of the 
^ods, and that they remained in his hands, pro dcfeftu empto- 
rum ; a reflitution was prayed, hut dented ; and it was holden 
/>er totam Curiam that as the ‘fheriff had begun (a) the execution 
regularly he mud complete it as far as he had gone; and a 
venditioni exponas was awarded to perfe^ it. It is there faid 
that it was fo held in the cafe of Sir Miles Corbet v. Rookwood^ 
7 *. 39 Eliz, B, R.f though the record was removed by a writ 
of error. And in Dy. 98. a, 99. b, p. i, M. there is a cafe 
.exactly to the fame purpofe. 

(a) See alfo Cieptr^, Chittyt 1 Bhuk, Rtp, 69 j and Rtrkt v. D^rtU^ 4 Bumf* 
It! £. 411,41a. 

la 
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In Telv. 6. Tocock v. Honyman^ Tr» 44 Elhs. B* R. a writ of 
error and fuperfedeas to the flieriff after a fieri facias, he fliall 
proceed to the fide of the goods which he has before the fuper- 
fedeasi.but lhall levy no more} per totam curiam. In \Ventr, 
255. in the cafe of Baker v. Bulftrode before cited it was held 
that if before the writ of error the iheriff returns fieri feci et 
non inveni emptores, the execution is not to be undone. And 
in 1 Salk 322, 323. in the cafe of Ckrk v. Wilbers it is laid that 
the execution is one entire thing, and is not to be fuperfeded 
after it is begun. 

The only cafe to the contrary is in 2 iSs/. 491. (a), 
where it was fitid that if the fuperfedeas comes before fale, the 
goods lhall not be fold, becaufe (as it is faid there) the property 
is not altered by the fale (^); which reafon not being a true one, 
I give no credit to this cafe. 

The cafe of Dr. Drury in 8 Co» 143. though not dire&ly 
to this point, may not be improper to be mentioned on this 
occafion as it may tend to illuftrate the matter. It is there faid 
that if an erroneous judgment be given, and the Iheriff by 
virtue of a fieri facias fell a term, and afterwards the judg¬ 
ment is reveried, the fale is good and only the money is to be 
reftored, becaufe the IherilT was compelled to fell; otherwife iit 
the cafe of an outlawry, where he is not compelled to fell, but 
the term is only to be taken into the King’s hands ut de vero 
valdre &C} for there if the outlawry be reverfed, the patty 
lhall be reftored to his goods. . 

The form of a fuperfedeas for this purpofe, as it is in Offidna 
Brevium 378. is thus, ** That if the judgment be not executed 
before the receipt of the fuperfedeas, the IherifT is to ftay from 
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r InAffler, 542. H. 1^0 Mz, B, R» ii the Iheriff take goods 
in execution on a fi. fa., and has thenvin his hands not fold, and 
then a fuperfedeas comes to the ftienff, yet he lhall not deliver 
the goods but lhall proceed to the fale of tliem, becaufe the be¬ 
ginning of the execution was before the fuperledeas delivered} 
and the execution being entire lhall not be divided. 


(a) D;//. 5. 


{b) Seizure. VId. t R9UAbr,^u 
4 C executing 
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1^41. fxefiuting any protefa of execution until the writ of •€irr^’ L 
Msmtom ' < 3 ctermined.” From whence it liketitrife appears that if ttie exe- 
Sti^^nj begun before a writ of error or fuperfedeaa delivered, 

the Iheriir ought to proceed to complete the execution fo far as 
he has gone, but not to proceed any farther. 

From thefe authorities and the reafon of the cafe we are of 
■opinion in the prefent cafe that the flierlif ought to proceed >to 
the faie of the goods which be hath already levied, and to 
return the'money into Court to abide the event of the writ of 
error. 

And we made a rule accordingly.** 


]^« I ^ O• z* 
Thurfday, 
Nov. i2ih. 


Thomas JR.EIGNOLDS againjl Simon Edwards Clerk 
and William Dillow. 


A. f the own¬ 
er of a clofe 
fituate within 
a clofe be¬ 
longing to 

B. , had a 
pr^criptive 
right of way 
through B.’a 
to his own: 
twenty-four 
years ago B. 
Hopped op 
the old way, 
and made a 
new way 
which was 
afed ever 
fince but 


** 'JpRESPASS, for that the defendants on the ill: of May 1739 
and at divers times between that day and the lE of Osiober 
1740 broke and entered the plaintiff's clofes called UmepiCs bole 
and Upper Field in the parifh of *fugford in Sbropjkire, and trod 
down and confumed bis grafs and corn there growing with their 
feet by walking, and other grafs and corn ate up trod down and 
confumed with cattle, and his foil with the wheels of carts wag¬ 
gons and other carriages fuhverted, and his hedges gates and 
fences there then ereded and ftanding broke cut in pieces and 
threw down &c. Damage 1000/. 


lately B. 
Hopped up 
the new way; 
—in an ac¬ 
tion brought 
by B. againft 
A. for going 
over the new 
way, it was 
holden that 
A. coald not 
jahify ufing 
this way as a 
way of ne« 
cefficy, but 
•thatbeftooU 
Cither have 


The defendants to all the trefpafs (except breaking the faid 
clofes and treading down and confmning the grafs there grow¬ 
ing with their feet and eating up &;c the fame with cattle, and 
fubverting the foil with the wheels of carts &c, and breaking 
See one of the faid gates) plead not guilty j and thereupon aa 
iflue is joined. 

And as to thefe trefpaifes they plead fpecially that the faid 
two dofes of the laid plaintiff and one acre of land parcel of 


gone ihcold wsjraod ihro«B dowa die Inclofare, or bMracbt an adioa aeataft B. for flomriBe us ibc 
.•Id way, • 

^ —Tke aew way war only a way by faftraace duriag the Bleafarc of both pardcf: aad A. by fiop. 
flog It ap detenaiaed bii riesfare. ' 


the 
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the redory of Tu^gjhrd aforcfaid, v^hich at the time when &c 1^41- 
and long before was and ftill is in the occupation of the defend- 
Unt Edwards^ time out of mind until about twenty-fix years 
ago were the feveral parts of a certain common field called the 
Upper Field in the faid pariih, feveral parts of which did belong 
to divers perfons as tenants and owners thereof about twenty- 
fix years lad pad when the faid plaintifiT became tenant and 
owner of all the faid field, except the faid acre parcel of the 
faid re^ory, which faid field for all the time aforefaid until the 
plaintiff became owner thereof lay open and unindofed ; and 
further plead that the faid acre is and time out, of mind was 
parcel of the faid re£tory; that Thomas Ktdgbt clerk long before 
the time when &c was and dill is redor of the chtrrch of Tug^ 
ford^ and was feifed of the faid aefe with the appurtenances in 
his demefne as of fee in the right of his church; and that all 
the redors of the faid church time out of mind until the indo- 
furc of the faid field by the faid plaintiff had and were ac* 

cudomed to have for themfdves their farmers and tenants of 

* 

the faid acie a certain way from the King^s highway in Tugfotd 
into and through a certain lane there called Cdlep Meadow Lane, 
and from thence into through and over that part of the faid field 
which lay next unto the laid acre of land unto the faid acre of land, 
and from thence back again to the faid highway, to go return and 
pafs and to drive their cattle, waggons, carts, carriages &c, every 
year at all times of the year at their will and pleafure, for the con¬ 
venient tillage and necelTary occupation &c of the laid acre of 
land; and further plead that about twenty-fix years ago the plain¬ 
tiff became tenant and owner of all the faid common field, except 
the faid acre, and that Ihortly after viz. about twenty-four years 
ago he inclofed the faid field with hedges &c and ffopped up 
the faid way, and hath kept the fame Hopped up ever fince, and 
that before the faid inclofure the faid field lay open on the north 
fide thereof contiguous to the King*s highway leading from 
PrioFs Dittott to Tug/ord^ commonly called Btidgnortb Road^ 
and that the plaintiff foon after the faid inclofure made a g|ste*> 
way or pailage from the faid highway into the laid field at or 
near to a place called UmepiPs boU and fet up a gate theire Ra 
a way as well for the plaintiff to go return and pafs and drive 
his cattle waggons carts carriages &c ba^Wards and jfiwwards 
from the faid highway into that part of the laid field called 

Umepit’s 
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X 74 i Uptepii*s-b(^e and from thence into another part called the Upptf 
and from thence back again to the faid highway, aa foi 

• a way for the tenants and occupiers of the faid acre of land tc 

J»I^W^AR1XS* * • a a ! 

go return and pafs &c from thejaid highway into throngh anc 
over the faid other part of the faid field called the U^er Fkh 
to and into the faid acre, and from thence back again to the fai^ 
highway dec. And they further plead that the way into th< 
laid acre at the time when &c and at the feveral times in tb< 
declaration mentioned from the time of inclofing the faid fielc 
was in and through the faid gateway to go return pafs &c 
which faid way the fmd Kmglrt and all the redors of the churci 
aforefiiid and their tenants and farmers of the faid acre have hat 
and ufed and of necefiity ought to have ufe and enjoy for thi 
tillage &c of the faid acre ; and further fay that there is no 
nor at the time albrefiud nor at any time fince the faid inclofun 
was there aajf other or paffage left open to the faid acre bui 
in and through the faid way into the faid clofc called Umepit\ 
hole And they further plead that the faid Knight bein^ 
fo feifed before the time when &c viz. on the i ath of Aprl 
1737 demifed to die-defendant Edwards (inter alia) the faid acre 
of land, to hold from the 25th of March then lall pad for one 
year and fo from year to year as long as both parties pleafed j 
that by virtue thereof the defendant Edwards entered into the 
laid acre, and.was and dill is polTeded thereof; and the other 
defendant judifies as fervant of the faid Edwards and by his 
command going with cattle carts and carriages dec in the faid 
way through and over the clofes in the declaration mentioned, 
ufing the faid new way; and becaufethe faid gate fet up in the 
faid new way at the time when dec and at the days and times in 
the declaration mentioned was locked up and chained with a lock 
and chun, the faid defendant Edwards and the other defendant 
by his command at the time when &c and at the divers other 
times dec did necefiTarily a little break and cut the faid gate, and 
did throw down the fame in order to have their netejfary pajjfage 
there with the cattle waggons &c of the faid Edwards^ and did 
with their feet and cattle tread down and confume a little of the 
grals growing there, and the faid cattle did by fnatches and 
iBorfels againft the will of the faid defendants bite and eat a 
Ittfle of the grals growing in the faid clofes in the laid way and 
on the fides of the fame, and the defendants did a little fubverc 





MICHAELMAS TERM, 15 Gso. II. C,P. 2$i 

the foil there in the fame way with the wheels of the waggons 1741.’ 
&c, doing as little damage as they conld, which is the fame tref- 
pafa &c j and this they are ready to verify, and pray judg- 
ment &c. 

To this fpecial plea the plaintiff demurs generally, and the 
defendants join in demurrer. 

Beljield Serjt. for the plaintiff^ and Bootle Serjt. for the defend¬ 
ants. 

r 

The objcilions to the pfea were that the defendants have fet 
forth a prefcriptive right to the old way, which right ftill re¬ 
mains notwithftanding the inclofure; that as there is no grant 
fet forth of the new way the defendant's rig^t to that is only 
by fufferance^ that it was merely a right at the will of both 
parties; and that the plaintiff might determine his will W'hen- 
ever he pleafed, and then the defendant would have a right to 
throw down the inclofure and go the old way again, or bring 
an a£lion for the obftrudion; or that the defendant might de¬ 
termine the right whenever he pleafed by refufing to accept 
of the new way any longer, and infilling on his right to the old 
way j that the plaintiff in this cafe had determined the right to 
the new way by locking up the gate j and that therefore in this 
cafe the defendants ought not to have broken down the gate, but 
to have infifted on their old preferiptive right. 

To thefe objedions it was anfwcred by Bootle that this way 
being laid out by the plaintiff himfelf on his flopping up the 
old way, which he had no right to do, and it having been en¬ 
joyed by the plaintiff’s confeni for fo many years together by 
the occupiers of the one acre, it gave them a right to this new 
way; or at leafl that the plaintiff fhould not be allowed to take 
advantage of his own wrong; for what the defendants had done 
they were compelled to do by the plaintiff’s wrongfully flopping 
up the old way. And he infilled very much on the necefOty 
of the cafe, it being alleged in the plea that the defendants 
were neceflarily obliged to go this way to their clofe, there being 
no other way, which was coufelTed by the demurrer. And as 
every man muft have a way to his land, neceffity may give a 
right. And he faid that if the defendant bad brought his adion 

4 D for 
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€iir obftrudlng the old way, he would hare recovered' but very 
dittle damage, when it had appeared in evidence that the plain- 
’tifiF had left out a good new way for him, and which had been 
acquiefced in for fo many years. And he dted the cafe Of Horne 
w. Widlake^ Yth, 141. (a), which was thus; trefpafs for break¬ 
ing and entering the plaintiif^s clofe and fpoiling his grafs; the 
•defendant pleads that in the clofe where &c there had been time 
out of mind a foot-way for all his Majelly’s fubjeds in through 
and over the faid dofe to fuch a place, and that the plaintiff on 
fuch a day before the trefpafs ploughed up the foot-way and 
fowed it with corn and laid thorns at the fide, and near the faid 
foot-way in the faid clofe left and affigned another foot-way 
for all his Majefty’s fubjeds, which way fo laid forth had been 
>ufed for all foot paffengers^ and that the defendant at the time 
when &c went in the faid foot-way &c doing as little damage as 
he could, which is the fame trefpafs &c, and demands judgment; 
the plaintiff demurred ; and it was adjudged againft him, for 
the plea of the defendant is a good excufe for the trefpafs, be- 
caufc the plaintiff was the firff wrong-doer, and alfo becaufe he 
laid out this new way, and fo lhall not fue the defendant con¬ 
trary to his own agreement; as if there be a foot-way under 
the hedge in the clofe of y, S.^ and he removes the hedge fur¬ 
ther into the clofe, if paffengers ufing their way go as near to 
the hedge where it is newly placed, they fliall not be fued for 
it, for the injury (if any) arifes from the a£fcandtoitof tho 
plaintiff, and volenti non fit injuria. And a cafe was cited 
8 Ed. 4. 5* a. if water runs through the land of Af., and he ftops 
the water in his own clofe fo that it furrounds my land, I may 
enter into his clofe to remove the obfiru£lion, and he fiiall not 
muntain an adion. The fame law in the principal cafe; 
per totam Curiam^ except Teherton. And Bootle argued far¬ 
ther that, if this defence were not good, a man might lofe his 
ancient way, and fo have no way at all; for after an ao 
quiefcence for a great number of years (and it will be the fame 
after fixty as after twenty-fix) if a plaintiff might flop up 
the new way, the defendant by reafon of the death of the 
witneffes or for want of other evidence after fo long a time 


(<) 1 SrmnU and Gw^/k ziz, S. C. £t vid. v. 7V«r, My itS. 

might 
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might not be able to make out his prefcriptive right to the old 
way* 

£u/ per Curiam (J. Fort^ue abrent) the plea of the defend¬ 
ants is not good. 


4^7 



Rfiioffottia 

agamfl 

EbWARDI. 


A man ean have a right to a way only by pi*ercription, grant, 
or ncceffity j and I much doubted whether a man can have 
fuch a right by necelfity (a) only, though it is a ftrong evidence 
of a right. Now it is not pretended that the defendant has a 
right to this new way either by grant or prefeription. Nor 
has he a right by neceffity, if that would give a right; for 
though it is faid that he has pleaded this and that it is confefled 
by the demurrer, it is not fo; for nothing is confefled but what 
is well pleaded. And as another way is iet forth in the plea, to 
which he has a right by prefeription, this part of the "plea that 
he has no other way is repugnant to the other part of the plea, 
and therefore void. Befides the defendants have not pleaded 
that there is no other way, but only that there was »ot any other 
•way or pajfage then lift open. This new way therefore was only 
a way by fuiferance, and either party might determine it at his 
pleafure ; and the plaintiff in this cafe has determined his will 
by faftening the gate, and fo the defendant ought to have had 
recourfe to his old way. 


This is not like the cafe in Teherton^ for there the new way 
lay open at the time of the trefpafs, and fo long as the way lies 
open the right continues. As to what was faid thafa man by 
this contrivance after a length of time may lofe his preferiptive 
right; if he do, it is his own fault by accepting a new way 
without a grant [b) to confirm it. Befides here no fuch incon¬ 
venience will ever happen, becaufe the defendant's preferiptive 
xight is admitted on the record, which will be for ever hereaitmr 


[a) This expreffion muft be taken with 
rei^nce to this particular cafe. For in 
Chichefler v. LethMt^eJup. 71, the Lord 
Chief Juftice and the whole Court ad* 
mitted that there might be a way of ne* 
ceffity; and adi£tum, that there cannot 
be a way of oeceffity, would be contrary 
to alldie authorities on this fuiyefi both 


ancient and modern. See the cafes re¬ 
ferred to in CSiithtfttf V. Leihbri^ty fop, 
72. 

(d) But-undercircumftances the grant 

of a new right of way may be prefumed. 
Vid. Ktymtr v. Summrst Ball. N, P, 74, 
and Rtai v. Broekmaa^ ftr Lord Kttym 
Chief Juftice, E, 157. 

evidence 
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1741. evidence againft the plaintiff and all claiming under him. And 
*0 what was faid that if the defendant in this canfoAhad 
Eowaroj. aflion, he would have recovered very little damages, 

it is a mlHake; he would indeed have recovered very little 
damages, if he had brought his adion whilft the new way wa« 
left open: but if he had brought his adion in the prefent cafe 
after the plaintiff had flopped up the new way, he would pro¬ 
bably have recovered very confiderablc damages. 

So judgment was given for the plaintiff'* 


M.ijGeo 2. 

Fridsy, 
Nov. 13th. 

A deffndAr.t, 
who prays 
oyer of a 
deed, is en« 
titled to a 
copy of the 
attedation 
and of the 
names of the 
witnefles, as 
well as of 
every otb^r 
part of the 
deed. 


Long'more agawjl Rogers {a). 

“ Rule had been made in my abfence on the motion (^) of 
Serjt. Wynne for fetting afide a judgment by rcafon that 
the plaintiff had not given the defendant a right {c) oyer of the 
bond and condition. The ohjedion (which was verified by 
affidavit) was that the plaintiff did not give him a copy of the 
atteflatlon and the witneffes* names, nor of fome memorandum 
or fubfeription that was written at the bottom of the bond, but 
refufed fo to do. 


[a) In Barms 26^;, by the name of 
Longman v, Rogeis. 

( 1 ) ‘‘ J/. It appeared in this cafe that 
the attorney for the defendant was now in 
the prifon of the Fleet at the time of giving 
notice of this motion j and the plaintiff in- 
fiftedon the flat. 12 G^o. 2. r. 13. J’, 9. 
that an attorney when in prifon could not 
sSi as fuch, but ought to be {truck oif t.hc 
roll: 1)ut upon looking into theftatute, it 
is fo exprefied that it only extends to a/^ 
torntes for plaintiffs (i). Bcfidcs it Is faid 
there that if they had begun to be attornies 
in a caufc before they were in prifon, they 
might go on afterwards to a£i; in thecaufe 
though they were in priibn. Arfd it did 
not appear in the prefent cafe that the at¬ 
torney was in prifon when he firft became 
attorney for the defendant/’ MS. JVilles 


Lord Chief Juftice. 

(c) If the t^cRndant, after praying oyer 
of a deed, do not fet out ihe whole of it, 
the plaintiff may fignjudgmert js for want 
of a plea, or the Court on motion will 
qu'iffi the pica. fFailnic v. TheDuck/s of 
Lumboland^ 4 Durnf Laji 3 70—So 
if the defLiidantfet out a falfcoyer, the 
Court will order the plea to be ff ruck out, 
and give judgment for the plaintiff’. /Vr- 
^ujon Bart. v. Almkreih^ ////. 24 Geo* 3. 
B, R. cit. lb. in note.—And if the defend¬ 
ant. after craving oyer of a deed, (of which 
prolert is made in the declaration,) do not 
fet it out in his plea, the )>lainiiil’ in de¬ 
livering the iifuc may fet it form as part of 
the declaration. The fTeavers^ Company 
V. Weatey Ah 18 Geo* 2. C* B* MS. 

Chief Juftice J m^BarneSf 327. 


(j) And an attorney, an prifon# ibay fue for himfelf. Kage one f r v. Denc^w, 
7 Dnrrf* y Eafi 671. 


7 


SkUmer 
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Siinfitr Segt. oow l)k<[nf^ ag|iiaft the nde, end inftftcd 1741# 

that by the courfe of the Cpvit !t wm not oeeeflary for a Lnioirao 

to f^t a copy of more than the phdntidT had done in the prefent 
ca&. That the meaning of oyer wa$ only to enable the defend¬ 
ant to plead, for which purpoie only the bond and condition 
were oeceflary to be fet forth, and that the names of the wit- 
oefles were in aowife material. And that it was fwom in an 
affidavit (which he produced) that the memorandum was written 
after the execution of the bond, and not at all material, as ap- 
|>eared by the bond itfelf which be ^llb produced in court. 

The officers of the court faid that a copy of the witnedes* 
names had been feldom or never given, becaufe feldom defined, 
but whether necedary or not, if required, they doubted. 

Wynne Seijt. infided that k was aeceflary, if required; and 
that it might be as necedary to inform the defendant what to ' 
plead as the condition. For he might forget at a great didance 
of time whether he had executed the bond or not, and might be 
reminded of it by feeing the witnefies’ names, or might have re- 
•courfe to them to inquire whether he executed it or not And 
that the memorandum might amount to a condition. And that 
the plaintiff was not to judge for the defendaht wbeth^ ipsterisd 
or not. And he cited the cafe of Kimfim v. Ahdl in this court, 

H,\q Geo. 2., where a memoraudum and indorfoment were or¬ 
dered to be let forth on oyer. 

Mr. J. Fortefiue was of opinion that the witneffes* names need 
not be let forth, nor a copy given of that part of dte bond. 

Mr. J. Parker faid that, on oyer prayed, the bond and con¬ 
dition ufed to be fet forth on the imparlance-roll; but that thele 
rolls of late being feldom made up unlels in particular cafes, the 
pradice for many years had been for the plaintiff to give the de¬ 
fendant a copy of the bond and condition. And bo faid that he 
did not remember that he had ever feen a copy of the atteftation 
and witneffes* names fet forth on the impatlance-roll. But yet 
be fetfmed to think that it wa» proper and nece0ary, if the de¬ 
fendant required it, for the plaintiff to give him ‘a copy of the 
mttellation and witneflbs* names. But what chieFy weighed 

' 4 £ with 
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1741. '> Krlt^lilin (he faid) tt> make the rule abfolute was that the plam- 
(though deGr^) had not given the defendant a copy af the 
ItSSaat t&emorandum written at the bottom of the bond which It might 
, , be material tor him to know, and the plaintiff wiA not to judge 

for himfelf. 

Mr. J. Burnett laid that formerly when oyer was prayed the 
deed was brought into court, and continued there the whole 
term for the defendant to infpedt it as much as he pleafed. And 
he thought that this hew method, which was fubftituted in the 
room of the old one, ought to be equally beneficial to the defend¬ 
ant, and thkt therefore he ought to have a copy of every thing 
that was written on the bond or deed. 

I was of the lame opinion; and the rather becaufe the wit- 
neffes* names and the atteftation were formerly inferted in the 
deeds themfelves, and were confidered, as is laid in Co. Ut. 6. a., 
as a part of the deed, and that this praftice continued until 
Henry the Eighth’s time, and there faid that the feal is the ef- 
fential part of a deed; and likewife becaufe I thought it might 
fometimes be very material for the defendant to know the wit- 
neffes’ names to enable him to plead, for the reafons before 
mentioned. 

But the pradice of the Court having been of late confidered 
to be otherwife, we did not think proper to fet afide this judg¬ 
ment for this reafon as ^irregular, it appearing on the bond, 
when produced, that the memorandum underwritten was alto¬ 
gether immaterial in the prefent cafe, and that it was written 
after the bond was executed, and was not fubfcribed 'by the 
parties.'* 

(It appears however that on a fubfequent day, Tuefday^ Ho~ 
vember 24th, the queftion was revived, when the judgment 
was fet afide.) 

" This was the matter of the oyer which came on upon a 
motion- on behalf of the defendant to fet afide the judgment be¬ 
caufe the plaintiff on the defendant’s praying oyer hatfnot given 
him a copy of the atteftation and witneffes* names to the bond. 

My 


TatfJfj, 
No?, a^di. 
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My Brothers Parker and BanteU (ab&nt Mr* J. Fortefeue A,) 1741 •> 

coacurred with me in opinion that the defendant was entitled to LoKOMoit 
a copy of the atteftatton and witnelTes* names, for that the de- 
fendant is entitled to oyer, not by any rale of this jCourt but 
by the law of the land which is obferved in all Courts. And 
that therefore, as it is not in our power to deprive a defendant 
of the benefit of the law, if we altered the courfe we ought to 
fubftitute a new one in ifs (lead equally benefidud to a defendant 
as the old one, which this plainly was not, unlefs he had a > 
copy of the atteftation and witneffes* names; for though they 
could not be material as to enabling him to plead a fpecial plea' 
on the foot of the condition, they might be very material for 
him to know for feveral other reafons, as whether he Ihould 
plead non eft fadum, or make any defence or not. 


But being informed by the prothonotaries that this had not 
been taken to be the courfe of the Court of late, we thought it 
proper to make a new rule to afcertain this matter for ftie fu¬ 
ture ; and that the moft juft that we could make in the prefent 
cafe was, to fet afide the judgment without cofts, and we made 


a rule accordingly (a).” 

(d) The party, of whom oyer is de* 
manded, is allowed two days for that pur* 
pofe. Page v. Divine^ z Z). fjf £.40 — 
If a deed be loft, (he plaititiir may declare 
on the deed as left by time or accident, 
without a profert. Readv. Brttimcm^ 3 Z>. 
tlT £. 151. So he may declare that a re- 
leafe was cancelled by the feal of the leleafor 
being taken ofiF and deftroyed or loft; 
with a profert of the reftdue of the deed. 
BahtH tf Cathfle^ a H* BU Kept , 


239* But if he make a profert of a deed 
(loft) in his declaration, and the defendant 
demand oyer, the Court will order that a 
production of a copy of the deed (if any) 
(hall be good oyer, or they will give Ae 
plaintiff leave to amend his declaration by 
ftating that the deed is loft. Tttty v. N/f- 
bitty Tr. 24 Get. 3. B. R. cited in 3 D, 
&£. 153. note; vaAMat'tftns. Afnnjtttt 
E. 27 G. 3* B. R. lb. 


Skipp ageunji Harwood. 

** rejeded the affirmation of a Quaker on a motion for an 
attachment for breach of a rale of nifi prius, afterwards 
made a rale of this court; though it was faid by the couiifel 
that it had been allowed to be read in the King*a Bench in order 
to obtainsi rule nifi for an attachment though refufed to be read 
when caufe was (hewn, which feemed to us to be very abfurd. 

And 


M. I; Geo. 2* 
Tuerdty, 
Nov. 24th. 

The Court 
refufed to re* 
ceive the af¬ 
firmation of a 
Quaker on a 
motion for an 
attachment 
for non per* 
formante of 
an order of 
Court. 
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AtMoilB tre-liS iiitftMijicve-tlMi?Gonrt of . 

Sice k ^ refiiTed (o be rsid in iSkUt 
«M|M'kk iiui cdib of (^G»ef v; («). ff, $> Gett, a*, evei]{ 

a» s «K>tiOti SSr dtt atta^ilimeat fdr DOQopaymeot of eotb, which 
ii>iiilbre in the nature of a civil (6) fuit than any other attaehflkeflC 
whitibdver.’ Another cafe was Hkewife cited in the King^s Bench 
wjbeite aa cfirmationr bad been perniitted to be read on a,modoa 


(t)' Sioce reported in t Str. 946: Aeit 
on aki’AidUeq W»the ftnindaiion of an 
intended iVle to anfWer th» matter in m 
affidavit. 

(h) Bf fiat’7 and 83. c. 34./ 1. 

It’freiM^tltalteilWyQaOcer, whoflten 

be rewhefi Vpoa my lawful oceafion to 
lake an oath in any cqfe where by Uw an 
oath is required, (ball, infiead of the ufual 
form, be permitted to make his or her 
fidemn affirmation dte; with a proVifo 
(fed. 6 .) that noQuaker (hall be permitted 
tal give evidhtce in my eriminil eaufet. 
That aA was offiy to cominoeirt force for 
feven years: but it was afterwards re¬ 
vived i and By fiat ss Oeo. 2. c- 46./ 36. 
it is ShiASd tMi in aU tafis wherein an 
oath is allowed or required the folemn 
affirmation of a Quaker (hall be allowed 
and taken inftead of fnch oath; provided 
(fcA. 37.} that no Qiiaker (hall be per¬ 
mitted to give evidence in any criminal 
crfes t^e. On the conftruAion of thefe 
aAsof parliament it has been decided} 
ift. That where the ol^eA of the profe- 
catkm is crtfflina4 the affirmation of a 
Q^ker cannot be received. R, v. fFycbi 
9 Str. 872, and r Barnard^ 346, amotion 
for an information for a mifdemeanor; 
R. V. Gardner^ 2 Burr. 1117. S P,; 
OHvtrn. Lawrence^ fup. 2 Str. 946, a 
motion to anfwcr the matter in an affidavit; 
R, V. Green, I Sir. 527,and R v. GumbU~ 
ten, z Atk. 70, both applications to ex¬ 
hibit articles of the peacd.—adly, £ven 
though in form it be a civil proceeding; 
as in an appeal of murder, Ctffielh. Bant 
bridge, t Str 8$6 —idly, Ualels the appli* 
catinn Bd againft a Quaker, and there his 
odrn affirmation ittay be received, though 
the proceeding be of a criminal nature. 
R. V. Shecklington, 8 Get. t. B. R, Andr, 
act.'A; Mu^tnv JtHts, ib\ R. v. J. 
Geh'dtt&fzBurr, 111>) and Ceaip 392.**' 


4thly, Where the objeA of the proceeding 
is of a civil nature, the affirmatlM of at 
Quakc[ may be iVeeived. Ateh^n v. 
Everitt, Ciwp. 382; an aAionof debt for 
a penalty on the bribery bA. 2 Gee. z. 
■ r. 24; Pemllv, Ward, cited \nAndr. 200; 
a motion for an attachment for not pef-a 
forming an award; Taylar v. Seette cited 
in Gmp. 394; even though the proceeding 
be carried on in the name of the King. 
R. V. Turnir, zStr. 1219. aruletoffiew 
' caufe why an apiiointmcnt of overfeer* 
(hauld not be quafiied.—It is true indeed 
that hi Rabins v. Sayward, r Str. 441. ffie 

Court of Kiing's Bench refufed to gram an 
attachm'ent for non-performance of an 
award on the affirmation of a Quaker, 
becaufe they fakl It is a crmnnal prc^. 
cution within the provifo of the 
7 and 8 /F. 3. r. 34.” But as the ground 
on which that calc was .decided has fines 
been queftioned, the cafe itfelf may probab¬ 
ly no longer be ceiifidered of any authority, 
erpccially fince the cafes PeweUn, Ward, 
and Tayler v. Seatt, above referred to. 
When the cafe of Rabins v. Servant was 
decided, an attachment for not perforauag 
an award waS confidered as a criminal 
proceeding! but in R. v. Jl^rs, 1 D, ff 
E. z 66 i Mr. J. Buikr, (inanfwer teaeaib 
cited from i Atk. 58 to (hew thaHKh an 
atuebment was of a criminal nature) (aid 
“ That cafe might have been good law 
formerly; for then the Court only looked 
(0 the contempt: but it has been fettfed of 
late years that an attachment for non¬ 
performance of an awbrd w oidy m the 
nature of a civil execution.** See alfo on 
this head J, Baier*^ cafe, 2 Sir, 1158, 
R. v. Stiiic^ Ctinp. 1361 Bamfln^ v. 
Sibitle, 4 X>'. ^ E. 316} R. V. PkkeriB^ 
ib.Sog', M'Jlehamy. Smith, 8X>* 
e# fi. 8fi. ▼ 


for 
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for an attachment; but Vareamr (a), who was concerned in 1741. 
that Mttfe, iaid that it Waa read by cot>fent and to prevent '“^7^ 
4 dlay, otherwife the Court would not have admitted it.’* 

HaRWOOBr 


{ii) who « as one of the protbo lotariesa 


3>oe on the Demifc of Thomas Morris and Others 
againfi William Ukderdown. 


M ij G 2, 
Friday, 
Nov. z/itkB 




JL HE'^opinion of the Court was delivered as follows by 


The devifor 
dtv fed lands 
to An oil B 

Lord Chief Juftice. Ejeftment for the third part 
of two melTuages and fevcral parcels of land in Walmcr Ripple re(|lt£ue 
and Great Mongebam in Kent. The demifc is laid on the 23d I*!rt’J.one 
of ^pril to Geo. 2. to hold for feven years from the 2 sd, The 
defendants plead not guilty; and a fpecial verdid was found, on and thrir 
which it now comes before the Court. to be d!v 7 dl^ 

between 
them as te- 

The fpecial verdi£l is to this efied: that long before the 
time when &:c one Richard Morris was feifed in fee of all the with the pay- 
mefluages and lands mentioned in the declaration, of which the MnaUy^of 
third part is in queftion; and that the lands are of the tenure of c\ acd^D.* 
gavelkind; that he by his will, 12th of September i73o,devired eqn«Hy ind 
them by tbefe words, ** All and lingular my melTuages tene- ably out of 
ments lands hereditaments and premifes whatfoever fituate lying eftateiTthea 
and being in the fevcral parilhes of Ripple and Mongebam^ and 
alfo all thofe my two melTuages or tenements with the lands and to A. in fee 1 
prerni^^ thereto belon^ng lituate lying and being in Walmer gLe au"th« 
now or late in the tenures of Richard Morris zhd R. Scottfl "Vimii- 
give devife and bequeath unto William Underdown of the town 
^ Deal and Anne his wife, to hold to them for fo long time fMafeftatr* 
and until William Underdown the younger John Underdown and gJ’v'eo'trL 
Morris Underdovm fons of the laid WHliam Underdown and J?"‘*“ 2 *^** 
Anne his wife lhall come to and attain their feveral and refpe^ve '"d Ji/paed 
ages of one>and*twenty years, then I give devife and bequeath &c fhouid be 

paid out of 

the eS*** gives to A. sad died before the devUbr. bat (if he had lived j «oaId have been of age 

at thethnettf the trefpafi andejcAisent % it wa« holdea that the devife to B. was a lap/ed devife; and 
that the hetr Mlaw of the devifi)r>(oot die refidnary devifee) wa< entitled to B.’t Aare as not being 
di^fed of by the will. 

—A devife of lends to A. till B. attains the age of tsvesty-one. and tbtn to B. in fee, gives B. a 
■veSed iniercg, dcfceadUtle to bis hein if he die before twenty-one. 

• 4 ^ 


the 
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1744 . tlie fame unto tlrt faid William Underdown the younger the liid 

Underdown and Morris Underdown and to their hmrs and, 
affigns refpedkiyeiy, equally to be divided between them aa 

Unde ft. tenants in common and not as joint-tenants, and to take and 

4DlOWll« 

hdd tI^eir relpedive parts and (hares of and in the fame aa they 
fhall feverally arrive at their faid ages of twenty^one years and 
not before, unlels they the faid William Underdown the elder and 
June his wife (ball before that time depart this life, and that 
then immediately 00 the death of the furvivor of them the faid 
William Underdown the elder and Anne his wife I give and de- 
vife the fame unto them the faid William Underdown the younger 
the faid ^0^/1 Underdown and Morris Underdown their heirs and 
afligns in manner as aforefaid ; neverthelefs charged and charge* 
able with the payment of 10/. a-piece to them the faid William 
Underdown the elder and Anne his wife during their lives and 
the life of the furvivor by half-yearly payments free and clear 
from all dedudions whatfoever by the faid William Underdown 
the younger ^obn Underdown and Morris Underdown and their 
feveral heirs and adigns equally and proportionably out of their 
feveral eftates as (hey and each of them (hall come to and enjoy 
their parts and (hares therein refpedively. Alfo I give devife 
and bequeath unto the faid William Underdown the elder and 
Anne his wife all and lingular thole my melluages tenements 
lands hereditaments &c not hereinbefore given and devifedJUuate 
lying and being in the parijh of Walmer or elfewbere, to hold to 
them and their heirs for ever.’* And after feveral other devifes 
and bequefts immaterial to the point in queftion, then follows 
this devife; ** All the reft refidue and remainder of my goods 
chattels catdc ftock ready money plate linen bedding and alt 
■other my ejlaie whatfoever both real and peribnal not hereinbefore 
given and bequeathed I give and bequeath unto Mary Underdown^ 
daughter of the faid William Underdown and Anne his wife, her 
heirs executors admtniftrators and aflignsj fubjed neverthelefs to 
the payment of the legacies charges and fums of money herein¬ 
after mentioned,*' 

Then he direds how and in what manner fome of his le¬ 
gacies (hall be paid by the (aid Mary Underdown, And thea 
follow thefe words. 





MICHAELMAS TERM, 15GBO.II. C.P. 995 

And lurther my will and nund is that as welt all debts as 1741. 
funeral charges and probate of tbis my laft will and teftamcnt iol^. 
and all other incidental charges touching the execution thereof 
as all other Aims of money as lhall be due and owing at the Uwi>b*- 

' E>0 WM • 

time of my deceafe fhall be paid and di(cbaiged out of the 
^ate hereinbefore given unto the iald WiUiam linderiown the 
elder atid Anne his wife and unto the faid Mary Underdown 
equally between them by my executors hereinafter named.** 

And then he makes the faid WUliam Underdown the elder and 
Idicbard Underdown of Uebl his executors. 

Then the jury find that ^obn Underdown died in the lifetime 
■of the teftator, and that the teftator continued feifed of the pre- 
mifes and died fo feifed in March 1731; and that Thomas 
MorriSf Thomas Morris^ Richard Morris^ John Morris^ and 
Richard Morris^ the lelTors of the plaintifi^ are his coufms and 
coheirs according to the tenure of gavelkind ; and that if yobn 
Underdown had been living at the time of the trefpafs and ejeil-* 
meut laid in the declaration he would have been then of the age 
of twenty* one years. That William Underdown the younger 
was twenty-one at that time, and is ftill living. And that 
Morris Underdown was under the age of twenty-one at that 
time, and is ftill living. That WilUam Underwood the elder and 
Anne his wife are living j and • that Mary Underdown the 
daughter and refiduary legatee is alfo ftill living. The reft of 
the fpecial verditft is only matter of form, in order to bring the 
point in queftion before the Court. And upon this Ipecial 
verdid it ftands now before the Court for judgment. 

There were fome queftions made at the bar that were fo very 
plain and clear that we determined them on the firft argu¬ 
ment (tf); 

As that nothing vefted in John who died befcm the devifor, 
and therefore nothing could*delcend to his heirs ; 

That the three Tons were tenants in common, and that there- 
‘fore William and Morris could take nothing by Airvivorftiip; 

And that William Underdown and his wife at moft could hold 
■the part of yobn by virtue of the firft devile to them no longer 

(d) This cafe was argued leveral times. 

than 



f9<» 



Dot dem« 
MtoKKII 

Uiisftft. 

1>0WM> 
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than until if l^e had lived, would have arrive#at the age 
<£ twantf-one. 

The only queftioa therefore that remainfi to be. determined b- 
whether John'^ third part is to be confidered as a lapfed devUe,' 
and confcquently belonging to the leflbrs of the plaintiff, who 
are found to'be the devifor’s heirs at law, or whether it paffed 
to either of the rcfiduary devifees, for there arc two fcts of rc- 
(iduary devifees in the will claiming under different claufes. 


The brfl; reiidiiary devifees are William Underdown and Anne 
his wife: but as the devifor gives nothing to them but fuch 
meffuages tenements lands hereditaments &c in the pariib of 
Walmer or clfewhere^ not thereinbefore given and devifed, and 
as the premifes in queilion were before given and devifed, it is 
plain, according to all the refolutions, that no eftate or iatcrefl 
«in tbefe could pafs by this devifc. 


The only queftion therefore that remains, and which admits 
of any difpute, is whether the premifes in queftion belong to 
the heirs at law or to Mary the general refiduary devifee, to 
whom he has given all his ejlate whatfoever both real and per- 
fonal not thereinbefore given and bequeathed, which word 
tjlate {a) will certainly carry any intereft that he had not before 
difpofed of. 

I 

And as this qqpftion will principally depend on the intention 
of the teftator, 1 think it may be determined by thefe three 
rules, which I take to be now certain and eftabliftied rules for the 
conftrudion of wills of this fort. 

ift. That the intent of the teftator ought always to take place, 
when it is not contrary to the rules of law. 


(a) The word “ eftate” ii alone fuf- 
ficieiJt to pals a fee ) Caunttji tf 
"Wider V. The thike qf Bakan^ &aJk. 236, 
and 6 Mad, 106 ; Tanner v. Wt/e^ 3 P. 
ffmi. end Caf- temp. Talk. 285; 
Ibhetjqn v> Beckwith ; Ca/. temp» Tali. 
157; Seetf V. JBberry, Cam. Rep. 337} 
BmBt V. Gate% 2 Fez. 48 j Ridtta v. Pam^ 
3 Alh 4 S 6; Matatree n. Tati, Md, 18 a j 


StUes d. Rjajment v. Waffi/rd^ s Bl. Rep* 
938} Demie v. Slevent, DeagL 323, oBt. 
ed.} d. Cawper y. Martin^ 1 D. 

S.jti; Fletcher v. SmitaZt zD. if 
E. 650 ( Dee d. Surkifi v. Qiapmant 
1 H. Bl. Rep. 223>—So alfo is the word 
“ eftates”; FUtlher v. Smiten, pD,^ B, 
656, and TtEey v. Simian, ib. 659. «. 

/ 

>dly. 
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2dly, Thatthe intent of the teftator ought always to be taken 1741, 
as things ftood at the time of making his will, and is not to be 
colleded from fubfequent accidents which the teftator could not 
then forefee. 

UMtER* 

3dly, That when a teftator in his will has given away all 
his eftate and intereft in certain lands, fo that if he were to die 
immediately nothing remains undifpofed of, he cannot intend 
to give any thing in thefe lands to his refiduary devifee. 

As to the firft rule; as it was never controverted, and has been 
fo long eftabliftied, I lhall cite no cafe to confirm it j but fhall 
only fay thus much upon it, that there is no rule of law that 
ftands in the way of the leflbrs of the plaintiff. But there is 
a rule which makes greatly for them, that an heir at law lhall 
not be difmheiited unlefs the intent of the teftator be manifeft 
and apparent (a); and it will be very difficult to Ihew here that 
the teftafor’s manifeft intent was that his heirs Ihould not have 
jobn\ third part upon his dying before them, not only for the 
reafons which I lhall hereafter mention, but likewife becaufe if 
that had been his intent he might eafily upon yob}i\ death have 
made a new will, and given away his pait fiom his heirs. 

As to the lecond rule, it is lb conlbnant to reafon and common 
fenfe ihat it does not want any authority to fupport it. If it 
did, I could mention feveral; but I think it is enough to fay-that 
there is no authority againft it. I own that the authority 
of Lord Talht in* the cafe of Hopkins v. Hopkins ( 3 ), which he 
confidered thoroughly and well, is a very great authority, and 
would ftagger me very much if it contradided this rqle; but it 
docs not contradict it at all. For that cafe was no more than 
this, the teftator John Hopkins gave his eftate to Samuel Hopkins 
fon of his coufui John Hopkins^ (who was his heir at law) for his 
life, and to his firft and every other fon in tail male, and in de¬ 
fault of fuch iffue to every other fon of his coufin John Hopkins 
in tail male, and for default jof fuch iffue to the firft and every 
other fon of Sarah the eldcft daugjhter of his coufin John Hop¬ 
kins in tail male, with feveral remainders over, and feme to 

{a) ^MBoneA.Fasgey.Hcafcmnn^ ' {h) Caf. uni*>. Ttdb. 445 and vid. 

HiL izGto, z./up, i4o.andthecafesthere i Ad, jSi, 
referred to, 

4O 


perfoni 




174** 4 fl beUg. Samt^ died before the teftator wi^ontf \Skt» 

DwBrfwl! !fobn Hopkint had no fon at the time of the teftet«Hr*s 

znd" Sa/^ai was an infant and unmarried j fo that if the 
U»iaeK> iitnitation to her fons were confidcred as a contingent remtioder 
"*^"^** it was void^ and the eftate would go to the next in remainder 
that was then in effe; and it certainly was a contingent re¬ 
mainder at the time of the will made, Samuel being then 
alive; but Samuel being dead before the teftator, Lord Talbot 
held it to be an executory devlfe and confcquently good, and 
that the eftate in the mean time ftiould veft in the heir at law: 
all therefore that he determined was that a fubfequent ac¬ 
cident might alter the operation of law, and this in order that 
the intent of the devifor might take efTcift, and this in favor of 
the heir at law, who otherwife would have had nothing; fo 
this cafe does not at all contradict the rule which 1 have laid 
down. The cafe of AJhburnham and Bradjhaiv {a) was cited as 
an authority for this rule, which was determined by all the 
Judges on a reference to them by the Lord Chancellor: but that 
cafe was determined on the particular wording of the ftatute 
gCeo. 2. c, 36. But fo far it is an authority that the rule was 
agreed in that cafe by all the Judges, and is fqpported by fe- 
vcral cafes that were cited and agreed to be law on the arguing 
of that cafe. 

As to the third rule; it is not only agreeable to rcafon and 
fevcral old cafes but is eftabliftied by three modern cafes of very 
great authority; I mean the cafes of Gooclrigbt v. Opie in the 
court of King’s Bench, the cafe of // right v. JIallf and the cafe 
of Roe v. Fluddf both in this court. 

Tlie ca'fe cf Goodright v. Opie (b) was (I believe) begun to 
be argued in the King’s Bench M, 7 Geo. i., and the judgment 
was given P. 9 Geo. i. The cafe was thus; a devife of lands 
to four perfons and their heirs, as tenants in common and not 

(d) 3 Ali. 36; Barnard. Ch, Rep. 6 } not dying until after the ftatute took ef- 
atid 7 Mod. £59. There the qurftion was fe£t ; and it was holdei) to be a good de> 
whether a devife of lands to charitable ufes vife. 
made before the ftatute of mortmain, -{b) 8 Mod. it 

9 Geo> (• 36., were good, the deyiibr 



mighaelMas c .% 
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as Hietk tU devtibr givea aH 9^ hU nkflfiiaget 1^41. 

lands tenements rents lererfions and heieditamentssot tlierda<^ Do7d ^ 
before given or devifed and all his goods and chattels and eftates Mortit 
both real and perfooal of what kind or nature foever to the de- Umom!. 
fendant Opie &c; one of the devifees died four years before the 
deviforj the leiTor of the plaintiff was heir to the devifor. 

Pratt Chief Juftice and Powis Jufttcc were of opinion for 
the plaintiff the heir at law, and Eye Juftice and Fortefcue 
Juftice for the defendants the refiduary devifees. It was infifted 
that this was no authority^ becaufe the Court were equally di> 
vided : it was certainly no authority at firft, but is now become 
an undoubted authority; becaufe Mr. Juftice Fortefcue {0) aftei> 
wards altered his opinion when he came into this court on 
being informed of the fubfequent determination in the cafe of 
Weight V. Hall", and it is plain likewifc that Lord Chief Juftice 
Eyre afterwards altered his opinion, becaufe he gave his judg¬ 
ment otherwife in the cafe of Roe v. Eludd^ which I fhall men¬ 
tion prcfently, and in which likewife Mr. Juftice Fortefcue con*. 
curred. 

The judgment was given in the cafe of Wright v. Hall (^) in 
this court P. 11 Gto. i. on a cafe referved for the opinion of the 
Couit. The calc was this j a man devifed lands to Francis 
Cat Ur and his heirs, and fevcral other lands to feveral other 
perfons in fee; and then follow thefe words; “ all the reft and 
rcfidue of my meftuages lands tenements and hereditaments 
whatfoever in the parifhes of Edmonton and Enfield or either of 
them, or in any other town or parifli whatfoever, I give to 
fohn Lammas and his heirs for ever”: Francis Carter died be¬ 
fore the teftator; it was holdcn by the Court that this was a 
lapfed devife, and that the lands given to Francis Carter ihould 
go to the heir at law and not to the refiduary devifee j and Lord 
King in delivering the opinion of the Court faid that though 
the will was not complete until the death of the teftator fo as 
to veil any thing in the devifee, yet that the intent of the teftator 
is to be taken to be as things flood at the time of the making 

(fl) Mr. Juftice John Fortefcue Ahmd. j by the name of Wright v. Hon 

i 
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.1741* iff his will i for the teftator makes his will as if he. were to die 
Aat moment, and it cannot be prefuraed that he intended lO' 
Mokki'* devife a contingency which afterwards happened, and which he 
eould not then forefee j which is cxafl:ly the preieot cafe* * 

The cafe of Roe v. Fludd (a) was likehrife on a cafe referved 
in this court P. 2 Geo, a.} and though it was faid by the counfe! 
that no judgment was given, yet my Brother Fortefeue who was 
then in court (and who to be furc knows beft) fays that judg¬ 
ment was adiually given by himfelf and the whole Court. 
There was another point determined in that cafe not at all ma¬ 
terial to the cale in queftion, and therefore 1 (hall only mention 
fo much of it as relates to the prefent cafe. A man dcvi&d 
to R, Btfbop and his heirs for ever, on condition to pay 
nil his debts legacies and funeral expencesj and at the latter end 
of his will he gives and devifes all the reft and relidue of his 
real and perfonal eftate whatfoever not before therein bequeathed 
to Elizabeth Fludd (the defendant); R, Bj/bop died before the 
devifor; it was holden by the whole Court that the heir Ihould 
have the lands' devifed to R. Bijhop^ and not EUzabetb Fludd 
the refiduary devifte; for that the devife muft be taken to mean 
the reft and reftdue of the lands unbequeathed at the time of 
the making of the will, at which time all the eftate in thefe 
lands was difpofed of; and the cafe of IVrigbt v. Hall was there 
cited and relied on. 

If the cafe before the Court were a new cafe, I fliould be of 
the fame opinion, but I am very glad that my opinion is fup- 
ported by three fuch great authorities (^). 

The, only queftion therefore that remains is whether any eftate 
or contingent intereft in the premifes in queftion remained un- 
difpofed of at the time of the making of this will; if there did, 
this rule and the cafes cited to fupport it do not extend to the 
prefent cafe ^ and this was the only doubt that ever ftuck with 
me. 


(<?) Fort, 184* S« C« 

\b) See alfo Packman v. G 5 /f, a Sid- 
53 . 78 i Baswell V. Dry^ i P, Wms. 700; 
Owen V. Ouen, 1 Atk. 494; Peat v. 
Chapman^ i Vt%, 54 *» ^oge v. Page^ 


2 Str. Sao, and a P. IVtns, 489 j JVatfin 
V. The Earl of Lincoln^ Amhl. 3*3, 328 j 
Aikroyd v,Smit/jfon, 1 Bra. Ch. Caf 503; 
and Benntt v, BaUheloiy 3 Bte, Cb, Cef, 
2 i, 


But 
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But U9011 ooolidmtiiQQ we eru. ali clearly of opioion that X 74 l*. 
•nothing mnaioed i*i> 4 ifp(rfp 4 of in the premi&a in qi^eftion at dITSm! 
'the time-of the making of the wifl[j fqr that tha aftate would 
'have vefted in yobti at the time of the death of the deviibr,' and Uitota. 

that ther^ore if he bad outlived the devUbr it would have de- 
feended to his heirs though he had nenrec attaiped the age of 
twenty-one. For that the word then 4 ^ apt denote the, time 
when the intereft is to commence but only the time when the 
ediate U to come into ppdedion, *and is exadly the thing 
as if he had given the estate to WHBam Vnderdovm and his wile 
fpr a certain term of years Und then to John and his heirs, in 
which cafe no one would ever have doubted but that, though 
John had died before the expiration of the term, the edate 
would have gone to his heirs, pvovided he outltvad the teftator. 

And in this opinion we are confirmed by two very great au¬ 
thorities, the one ancient and the other modem, and both of 
them authorities in point, the .words in each of them being 
almofi: exadly the fame as the prefent. The.firft is Borqfion\ 
cafe, 3 Co. 19, 20, 21; the fecond is the cafe of Mdnjkld z.n 4 . 

Dttgard determined by Lord Harcourt upon great confideration 
in Chancery Ilil. 1713, and in which he grounded his opinion 
upon Borajlotti cafe in Coke ; and this cafe is' reported in the 
Abridgment (a) of Equity Cafes, fo. 195. 

There has indeed been Tome variety of opinions whether in 
thele caies the firft taker for years fiiquld hold until fiich time 
as the foD, if he had lived, would have arrived at the age of 
twenty-one, or whether it Ihould determine immediately upon 
his death (b)i but .there is no occafion to .give any ojnnion upon 

this 

(«) I Bq- CaJ. Jthr. 195, 4; and | 

Gift. GjT. in Bq. 36. See alfi) Gtodtitk hare fcen his folly,” Sir J, JtiJS took a 
d. Jiayutard v. t Burr, asS j diftio^lion between the calcs cited and the 

nnd /)« d« JBltldon v. Lea^ 3 Durnf. principal cafe; he (aid riwt where foch an 
W Baft 41 • mtereft is created for a particular 

( 6 ) In 3 Cb' 19* Btrqflonh cafe; Svout purpofe, e. g, for a fund for payment of 
V. Bea/t Law jS; and Ge/kjf v. Giifird, ifebtt (as in ffar^j^en'scafe)and Uweeftui 
.a Bira. 33. it wan holden that the firft que vie died befoae the eapiradon of the 
«cftate (bould continue until the peHbn term. ** in aid of the fioneft intention of 
tnamed would have attained the particiilar the party who may be fuppoied to have 
age< But in Ltnux v. HalmedeHy 3 P. computed the time whernn the profits of 
tfS, where devifed to hisdaugh- his eftate would be fufficient for that end, 
mtt until bis fan fhoitld attain the aSe of the Courti have conftrued the devHbr to 

.4 H haw* 
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this in' the prefent cafe, it being found in the fpedal vecdid tint 
yobn^ if he had lived, would have been twentf-ooe before the 
demtfe laid in the dedaration. 

There were two objeAiona mentioned on die part of the de¬ 
fendant, which it may be proper juft to take notice of in order* 
to ^ve an anfwer to them. 

The flrft was that it was the intent of the teftator that WtUiam 
Vndrdown and his wife £hould have lo/. a-year out of the 
whole premifes during their lives, whereas by this conftrudion 
they will be deprived of one third part of it. 

The other was that he has diredied his reliduary devifee to 
pay his debts funeral expences and fome of his legacies, and 
that by this conftru6tion the fund may be rendered defident, 
and fome of his debts remain unfatisfied contrary to juftice and 
contrary to his intent. 

There was an anfwer endeavoured to be given to both thefc 
objedions, that the eftate will pafs cum onere to the heirs: but 
to be lure that is not fo, becaufe they do not claim under the 
will. But the true anfwer is, to the firft objedion, that it is 
cafus omiftbs, a cafe which the teftator did not forefee, and 
therefore did not provide for, and we are not to make a new 
will for him. And to the latter that he could not intend that 
this contingent intereft fhould be a fund for the payment of bis 
debts &c, which he could not forefee would ever arife, and 
which moft probably never would. Belides in the firft cafe, if 
we ihould conftrue the eftate to belong to the reliduary devifee, 
it would certainly, as that devife is worded, not be liable to 
the payment of any part of the i o /. a>year. And in the fecond 
cafe, it is certain that if yobn bad iurvived the teftator, this 

have meant that the devi&e or executor party under the agefpectfied ;** and as the 
Should have the land for fo long ume as devifor’s reafon for creating ^ particular 
that when the fon, if he had lived, would eftate in that cafe appeared to be ** to guard 
<have arrived at the age mentioned: but his eftate againft the ill condud and cx. 
that in all cafes where no fuch intention travagance of his fon/* bis Honor accord- 
appeared. the eftate or intereft would ab- ingly ruled that the particular eftate c fa fe d 
ioliitely determine by the death of the on the fun's dyin^ under 40. 

aate 
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eftate>woiild not fatye lieenfutyeft to t|te ptymoot of the tefta- X74U 
tor*s dd)t8, legacies, <8^ in the hend^^nf y^n or his heirs, and jj,,,. ^ ■ 
Aerefore h is pkdn tiiac the teftator never intended that it Ihould. 

UNDBE* 

We think therefore that there is 00 weight in either of thefe 
objedions; and for the leafons which I have alreadx g^ven we 
are all of opimon that judgment muft be for the plaintiff.'* 


Roe on the Demife of Fulham &c againft . 

WfCKETT &c. 

nPHE following opinion of the Court was given by 

WilleSf Lord Chief Juftice. This comes before the Court on 
a cafe made many years ago before the Lord Chief Juftice Eyre 
at his fittings at Guildhall, and which by reafon of many acci¬ 
dents that have happened ftill remains to be determined. 

The cafe is thus. Robert Waitb^ having a wife Katherine and 
no iflue or brother, but three fitters, Mary the wife of William 
Wicketty and Elizabeth and Anne then unmarried, by will dated 
the 8 th of December 1686 gives all his lands tenements and here¬ 
ditaments whether in fee-fimple, for life or lives, leafes for years, 
in poflTeflion or reverfion, to his wife for her life; and after her 
deccaie he devifes the fame to fuch child as his faid wife was 
then fuppofed to be with child with And enfeint of and to the 
heirs of fuch child for ever. “ Provided always, and my will 
and meaning is, that if fuch child as lhall happen to be bom as 
aforefaid lhall die before it has attained to the age of twenty-one 
years leaving no iffue of it’s body, the reverfion of one full third 
part of all my lands tenements and hereditaments lhall go and 
be to my faid wife Katherine and her heirs for ever, to the only 
ufe of her and her heirs; and one third part of my faid lands 
tenements and hereditaments (hall be and go to my fitter E^za- 
Ictb and her heirs for ever; and the other remaining third part 
x)f the faid lands tenements and hereditaments lhall be and go to 
my fitter Anne and her heirs for ever.” Then follow thefe 
words; “Item I give t6 my fitter Elizabeth 600/. to be added 
to her father's legacy. Item', I give to my fitter Anne 400/. to 

be' 
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1741,2. befddedtdherliill|e^e 4 tgtcf. hmlgifet^wfRfter 
kJTSII;! Sl’* Aa 4 |i« inadd liis wife JS^atbertMe &le ese^ntnK^. 

*<>* -child at the time of the wiyi 

WiQCf tv. cor at any time by the teftator, who died three or £om days 
alter malting his will. The premifes in queftion are lands of 
, wbidh the teftator was Imfed id fee-fimple at the time of malting 
liis will* The defendants claim a tlurd part under the faid 
Mary Wickett one of the fifters and cobeiredes of the devifor. 
The leiTors claim under Katberiae the wife of the devifor and 
lus two other lifters Misahtif and Jtttie, 

The queftion referved was whether, as Katherine was not with 
child at thelime of malting the will nor at the time of the death 
of the devifor, and fo no fuch child was ever born, the devife 
•of the remainder to Katherine the wife and the two fifttas Eliita^ 
hetb and Anne in fee could ever take place. If it did,*then the 
verdid for the plaintiff was to ftaud for the whole'; if it did 
not, the verdidt was to be entered up only for the two thirds; 
and cods were by the rule diredted to go according to the de¬ 
termination of the queftion referved. ■ 

This cafe was ^oken to in the laft term only before mylelf 
and my Brothers Parker and Pumett; and my Brother Forte/- 
<iue A. was likewife abfent when it was fpoken to in Trinity 
term (n); and therefore we did not coofult with him about it: 
hut my Brothers Parker and Burnett and I are all of the fame 
opinion. 

if there were nothing more in this cafe but the quefftion re¬ 
ferved on the trial at nifi prius, I own I think it fo very plain 
and fo ireiy clear a point, that 1 Ihould have had no doubt con¬ 
cerning it. But as there has been a judgment given in the Court 
cf Kiug*8 Bench upon another part of this will, which may at 
iirft fight feem to interfere with ours, and as Lord Harcourt has 
made a dedaration and in fome mealiiTe given bis opinion upon 
thefe very words of the will on which the prdent queftion arifisB, 
which is not agreeable to our fentiments, for tbefe realoBS we 

■{a) The firft time the argument oeca> | wu argued by W'^s Serjt. ior the plgip> 
^dSwo-days^ the fecond time the cafe I tiflFand Slumtr the defendants. 

4 ibavie 
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Thi. c.fe ha. ben wry a>ch 

Iiave been infifted on, and by many cafes wlilcil h«ee heetl eM 
to fafport them, which we think are in imwife maferial to the 
point in quellion, I lhali therefiore In the fiiA place eadeaeoer 
ao deliver the cafe from that^whkli doea 0(tt Jbcloiagto In •cuf- 
a)er to find out what the cejl qiieftkm is. 


Firft, there were a great many things find and a great many 
cafes cited in refpedfc to devifes to a child in ventre fa mere} in 
fome of which it was holden that all fuch devifes are void; la 
fome, that fuch deviles, if they be devifes In preienti, are void, 
but if they be devifes in futuro, they are good; aad ibme Judgea 
have holden (but I think there is no cafe So adjudged) that all fiidi 
devifes are good, becaufe all of them are ia their nature devifes 
in futuro. It is plain, by the cafes which are cited upon this 
head, that many of thofe who have talked about it have con¬ 
founded themfelves by not diftinguilhing between a devife being 
void ab initio and it*8 becoming void afterwards. For (to be 
fure) if a child be never born the devife becomes void. Which 
of thefe opinions in refpeA to thefe devifes we think to be the 
heft, it will be time enough for us to determine when the cafe 
comes in judgment before us. But in the prefent cafe we do 
not think it at all material whether this devife to the child of 
Katherine in ventre fa mere be a good devife or not; for laying 
this devife quite out of the cafe, the fttbfequent devife wtll de¬ 
pend juft on the fame contingencies and will fell under juft the 
fame confiderations. 

(a) It a(yptart from another note that | looldiv Loed Hvetturf* decree hi 
^ t^cf Juftiec was prepaitd to pve the order to |^ee ludgaent, he feeminig to 
j udgment of the Court in the Mubadmas hare determioed the wry point in queftion 
term preceding, but that in deference to upon great cenlideratlOn nod to be of a 
Lord Iiaraurt*% efunion he reconTdeied dMhrMtefHoimfeoNiwa. I ritooghtitheft 
thecafei (peaicing ofthiscaie, heobferved to reconfidcr the cafe, and tpdefer giving 
intended to have given iudgmnaoport jedpaentitatfldieAcMiddnyofdtenekt 

term.** 
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< 1i*o tbtw dift thtt ^at a tnataml part «f tlia cale. 

>%ere iaftM on h the at^ment, i^hldt when CDofideldl witi 
* appear to be of no weight. 


It was faid oa the part of the plaintiff that if this deriie were 
the condition annexed to it muft be void too; and confe- 
qnently the devffe w|il become an abfolute devife in remainder, 
to take plaee immediately after the devife to Xatberini for life. 
Bnt if the devifes were fo oonneded that the conditions annexed 

r 

to both muft ftand or ftll together, the confequence would be 
' juft the reverfe of what has been infifted on on the part of the 
plaintiff, ifor the devife to the wife and the daughters would for 
that very reafon,he void, as was determined in the cafe of Roc 
V. Rludd(a) in this court P. 2 Oco, 3, That cafe was thus; 
there was a devife of lands to R, Bi/bop and his heirs upon con¬ 
dition that R% Bybt^VboxiXA pay all his debts and legacies, and 
if be did not pay them then he devifed the lands to Elizabetb 
Ekdd and her heirs. P. Bi/hop died before the devifee; and it 
was holden by the whole G>urt that the fubfequent devife to Eli- 
Wibcib EJudd depending on a condition annexed to the former 
eftate. and that eftate and confequently the condition annexed to 
it becoming void before the death of the teftator, the fubfequent 
deviie was likewife become void, and that it could never take 
place. But as we are of opinion that the fublequent devife in 
'the prefent cafe does not depend upon any condition annexed to 
the precedent devife, we think that this argument does not 
weigh either the one way or the other. 


To Ihew that this queftion concerning devifes in ventre la 
mere was material in the prefent cafe, it was faid on the part of 
the defendants that if there be a devife to one for life, and after¬ 
wards to another in remainder, and the firft devife is void either 
by the firft devifee's dying befdre the devifor, or by the fiirft de- 
vifee*8 being a perfon incapable of taking, (as in the cale of a 
devife to a Monk) the devfte in remainder will take place im¬ 
mediately. And to this purpofe the^^Ued JPerkhi tiL Devifes^ 
566, and 567. and feveral other botdes. , 

{0) ftrt* 1S4} and cited inZW d. Minis it, fersAoiher 

purpofe. 


And 
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Some things alfo were faid concerning contingent remainders 
and executory devifes; and a doubt was ftarted whether the de« 
vile in qtieilion be a contingent remainder or an executory de- 
vife: but we think that it is not at alt material whether it be a 
contingent remainder or an executory devife, becaufe in either 
cafe it can never take eiFed, if the contingencies on which it 
depends never happen. But I think at laft it feemed to be ad¬ 
mitted on the part of the plaintiff that it mufl: be an executory 
devife (a), and to be fure it is fo, it not being fuch a limitation as 
can take tlTed as a remainder according to the roles of law. 

But then taking it to be an executory devife, many things 
were faid and many cafes cited on both (ides relating to the 
dodrine of executory devifes. On the part bf the plaintiff* it 
was infilled that this was a good executory devife within the 
rules which have been laid down concerning fuch devifes, and 
that the contingencies are not too remote. And on the part of 
the defendants it was infilled that the contingencies are too re¬ 
mote, and that no cafe has gone fo far as this. ' 

If the contingencies had happened on which this devife de- 
' pends, this might have been a material queftion, and we would 
liave given it a proper .confideration: but as none of the con¬ 
tingencies happened, it is quite out of the cafe; and therefore 


' HILAltrrjGtihll. e.P. 

< 'A&dtobefurethi^llll^Uws bttt it not if kll the prefent 
eiie. Atid tha« is nb book of cafe in wldch It is faid, if there 
W a devile to one for life, and a devife to another in remainder 
which Was vcdd itflt^s creation as being contirary to the rules of 
Uw Or for Ihme other i^afon, that by the firft devife's becoming 
void the fnbfeqnent devife is ihade good j or which is exadly 
the fame thing, if the firll devifb be void, and there be a fubfe- 
quent devife to another upOn a contingency which never hap¬ 
pens, that the fubfequent jlevifee ffiall take the ellate, though the 
contingency never happenSy’becaufe the firft devife is void, which 
is exactly the'prelent cafe. 1 think I have faid enough to clear 
the queftion of this knotty p^nt concerning devifes to children 
in ventre fa mere. 


(0) Vid. 1 to6} and s Ftatntt 19, 20, 21. 


I (hall 
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]t (hjiSli wUy (mj tlni^ «pon it, that vte thiiJt that the eon- 
jlhai^clea a^e act too remote, as they muft all happen in telk 
than tweaty«two yeata, and upon the death of a poibn wl^ 
he bom in lefs than a year after the death of the te^tor (a)* 
There are ieveral cafisa that have gone much farther than thtt s 
but I fhall only mention the cafe of Mpjmburgb and 
t Fem, 434 , *57» ***^ 3^4* limita* 

don of a term in a deed, but it was laid to be determined ac¬ 
cording to the rules of ezeentory devifesj and the limitation 
there was holden to he good, though the contingency might 
not happen until twenty-one years after a life then in being: 
but it yrga held that this was a reafonable dme, and that it did 
not tend to create a perpetuity. And as this cafe was very 
thoroughly confidered, and not determined by the then Lord 
Keeper until be had bad the opinion of the Court of Common 
Pleas upon it, fo it has been cited a great many times both in 
Courts of Law and Equity, and has always been held to be 
rightly determined. 

Many tbiugs were likewtfe faid in the argument of the pre- 
fent cafe, and many cafes were cited to ihew that the word 
** provided** was fometimes underllood to make a condition 
and fometimes as a word of limitation; and if it were material, 
and we had nothing elfe to do, the books are fo fruitful upon 
this fubjedk that we might cite nearly as many cafes upon this 
head as in cafes of actions of Hander, which are alinoii innu¬ 
merable. But there is but one plaip rule to go by, which is 
that this muft bp taken either to be a word of limitation or con¬ 
dition according to the wording of the will or deed, and accord¬ 
ing as the intent of the devifor or the parties appears to be. 
And if it were material to determine this point here, 1 would 
try it by this rule: but we do not think it at all material in the 
prefent cafe whether this be a condition or a contingent limit¬ 
ation } for if it be a condition precedent, in that cafe the eftate 
will not veil until the condition is performed; and if it be a 
contingent limitation or rather an executory devife (aait certainly 
is,) in either of thefe cafes (as I have already obferved) the de¬ 
vife can never take effed unlels the contingency hi(ppen. 

(a) VkL GuAitk d. GmimU v. Wttdt T. ij & 14 Cm. s, As, si« \ and Lent v. 
BUxittOt 7 D,^E. too. 

Having 



: ‘ Haidng noinf tM nibbilh/tl^ remains 

^Is pjiak tyhen a man has de> 

an eftate to 4^ber upon three contingencies, the devifee 


ean have tHe elhite though none of thofe contingencies ever 
happen, and this to the dinnheri&n of the heir at law. And 
one would think that the mere Aating of this queilion would be 
fufficient to determine it; and yet this is the whole of the pre- 
fent cafe. But as it has been fo much and fo long litigated, I 
ihall beg leave to fay a little more upon it. 


Rob dcoi; 
FotHAK 
ggainfl 
WuKiirT. 


The eftate in queilion is devifed to the wife and two of thd 
nilers upon thefe contingencies ; 
lil. If a child happen to be bom; 
odiy. If that child die before the age of twenty>one; 

And 3dly, Die without iflue j 

If thefe contingencies happened, the devife was to take efiedl: 
none of them happened, but another contingency, that there 
was no child born. How the eilate was to go in that cafe there 
are no diredlions in the will: but it is plainly cafus oiniflus, 
either by miilake, becaufe the teilator did not think of it (con- 
fidering it as certain that his wife was then with child,) or on 
purpofe, becaufe he did not intend that his eilate Ihould go in 
that manner in cale his wife had no child ; and I think it will 
not be at all material whether this cafe were omitted by miilake 
or defign. 


The rule of law is that an heir at law fliall not be dilinherited 
by a devife, unlels there be exprefs words or the intent of the 
devilbr be manifell and apparent. Lord Chief Jullice Vaughan 
carries it farther in the cafe of Gardner v. Sheldon^ and fays that 
there mull be a necelTary implication: but 1 have often faid that 
this is carrying it too far (<i], and that the other is tlie true rule. 
Now it mull be admitted in the prefent cafe that there are no 
exprefs words in this will to take the eilate from one of the 
coheirs in the cafe that has now happened. But it has been 
infilled on that this, though not exprelTed, appears to be the 
intent of the devilbr; (irll, becaufe he has given his lifter Mary 
only 5 /. i fecondly, becaufe it is equally reafonable that the wife 

(a) See A/me d. Fagge v. Ht^man^ H. la. Gto, x./up. 140,141 ; and the cafes 
. there cited. 

4 K . and 
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1741,1.- and'^e -other two (iiiUxs ftould hjive the eftate In cafe there waa 
Ro?d^.' cafe fuch child died without iiTuc bt^ore the 

age of twentj'ooc. 

WxCICEtTs 

As to the firft, it is a foreign and uncertain prefumption* He 
does not give his filter Mary only x x.) as if he defigned to dif* 
inherit her according to the vulgar notion, which I own ought 
to be principally coniidered in wills. And no one can fay that, 
becaufe he intended that his fifter Mary ihouM have only 5 /. 
in cafe he had had a child who mighf have lived to nineteen or 
twenty years, and have wanted a maintenance during that time, 
therefore he intended to difinherit his filter if he had no child 
born at all. This is a very ftrange and a very uncertain pre¬ 
fumption, and certainly does not amount to a manifeft proof of 
his intention; and 1 think that the contrary ought rather to be 
prefumed. 

As to what was iiud that it is as reafonable to fuppofe that the 
teftator intended that the eftate ftiould go in the fame manner 
in cafe he had no child as in cafe a child had been born and 
had died without ilTue before the age of twenty-one, this is at 
beft but conjecture, and is to make a will for the teftator inftead 
of putting a conftruCtion on that which he himfelf has made. 
It is poftlble (to be fure) if be had thought of this cafe that he 
would have devifcd the eftate in the fame manner. But there 
are (I own) fome, at leall as many and as ftrong, reafons to in¬ 
duce me to think that if he had thought of it he would not 
have done it. But it is certain he has not done it: and as it is 
exceedingly doubtful whether he omitted h on purpofe or whe¬ 
ther if he had thought of the cafe he would have devifed bis 
eftate in the fame manner, can any one fay that the intent of 
the devifor is manifeft and apparent ? and if not, the rule of 
law is that an heir lhall not be difinherited^ and Mary his filler 
was one of bis coheirs. 

Though many cafes were ched in the argument of this caft^ 
all of them (except five) related to thofe points which I have 
endeavoured to layout of the way as perfeClly immaterial; and 
therefore I ftiall tadee no notice of them, but lhall confine myfelf 

entirely 
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entirely to thole five cafes which relate to the real point in 1741,2. 

qttcftioo* Ro.'de*. 

Fulham 

The firft was the cafe of Sowell v, Garrett^ or SouUe v. GerTard% Wicxett. 
Moor 422; and Cro, EJ. 525. The cafe, as it is reported in 
Moor^ is thus; a man devifes his eftate to his fon Richard and 
his heirs, and if he die without iflue or before the age of twenty- 
one then he devifes the efiate to another: Richard had iflue 
and died before the age of twenty-one; held that his ifliie 
ihould have the eftate, and not the remainder-man, for that the 
word ** or’* Ihould be conftrued as and” (a). This cafe was 
cited to ihew that in cafes of wills words lhall be conftrued con¬ 
trary to their natural fenfe to anfwer the intent of the teftator. 

But this cafe for many reafons is of very little authority in the 
prefeat; ift. As this is a Tingle cafe, and no cafe has gone fo far 
as this, it is not therefore a cafe of the greateft authority 
2dly, As it is reported in Croke^ the Court feemed to go upon 
feveral other reafons which do not occur in the prefent cafe. 

3dly, But the principal reafon that I go upon is that the Court 
was there of opinion that the intent of the teftator was plain 
and manifcft, which differs it widely from the prefent cafe. Be- 
fides fo far as 1 can collefi: from the ftate of the cafe, for it is 
ftated but obfcurely in both books, this conftru&ion did not 
difinherit the heir (r), but was made in his favour againft a re¬ 
mainder-man. 

The next cafe which was mentioned was Holcroft'% cafe. 

Moor 486,7, which was thus; the ufes of a fine were declared 
by deed in this manner, to the grantor for life and after his 
death to his fon for life, and after the death of his Ton to the 
ufe of his firft fon and the heirs male of his body, and fo fuc- 


(d) Or in a win may be read and, and 
vice verfi, to give effect to the intention of 
4 he devifor. Price v. //ant, Pollexf. 645 } 
Callenjon v. Wright^ i Std, 148 ; HeUiard 
V. 'Jemingtf 1 Ld. Raym, 506 j Framling- 
bam V. Brandy 3 Atk* 390, and i 
140; Right V. Hammnd, 1 Str> 429; 
Barker v. Suretees^ t Sir. 1174; Brewn- 
Jvoerd V. Ediuardst a Az< 248,9 ; fFright 
d. Barritt v. Keaip, jD.fA 470 $ and 
Dot d. Datif v. BurnfaOi 6 D,fA E, 34. 


—And even in the cafe of a furrender of 
a copyhold the Court conftrued “ or” to 
mean “ and”, in order to effe^iuate the 
intention of the parties. IPright d. Bur- 
rill V. Kemp, ^ D.IA E. 470. 

{b) But if was recognii^ as law by 
Lord Hek in HelliarJ v. yennings, 1 Ld, 
Raym, so<5» and by Mr. J. Buller in 
3 Dump, & Eqfl 474. 

(e) This does not diftinSly aj^ear by 
either of the reports. 


celfively 
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J741,2. celHvely to the fecond, third, and fourth, Tons in tall malet md 
koB deffl. y' fortune that the /aidfourth fan die without btift males then 

another perfon in tail male, with divers remain* 
WicKSTT, ders over. The fon of the grantor had only one fon, who died 
without ilTue male, fo that he never had a fbutth ion, and yet 
adjudged that the remainder-man fhould take. But this being 
a fettlemcnt plainly intended to be in the common way of li¬ 
mitations, there could be no doubt of the intent of the parties; 
and therefore the words “ if it fortune that the fourth fon die 
without ifllie” wete conllrued to figoify the fame as “ for default 
of fuch ilTue,” and therefore that cafe is in nowife parallel to 
the prefenc. 

The next cafe that was mentioned was the cafe of EJlcourt v. 
Worry^ Comb* 437 j w’hich is reported in another book (<?), 
Eilabliihed Cafes in the reign of William III. by the name of 
Crafeot and Warren ; and I know not how to diftinguilh that 
cafe from the prefent. The cafe was thus; a man pofTelfed of 
a term devifes it to an infant en ventre fa mere provided it be a 
fon, and if the child be a fon and die in its minority then to 
another; the child was a daughter w'ho died in her minority; 
and it was adjudged upon a fpecial verdid in the Court of King’s 
Bench that the devifee over could not take, bccaufe there was 
a condition precedent which never happened. It might have 
been fald in that cafe, as has been faid in this, that it is as rea- 
fonable to fuppofe that the devifor intended that the edate (hould 
go to the devifee over in cafe he had no child as in cafe he had 
a fon born who died without iiTue, and yet no fuch thing was 
infided on. It is frequently very diiHcult in cafes of wills, 
which are drawn by ignorant perfons, to ilnd two cafes that 
agree with each other in every refped*. but I think that this 
cafe and the prefent come very near to each other, only the pre¬ 
fent cafe is in one refpcA dronger for the defendants; bccaufe 
here an heir is to be didnherited; the cafe cited was only the 
cafe of an executor, who is not favoured in law as an heir at 
law is. 

The next cafe was the cafe of Andrews v. Fulham {b)y deter¬ 
mined in the King’s Bench upon the words of this very will 20th of 

{a) I* Mod. 128 j and zEq, Caf. Mr. 361. {V) z Sir. 1092} z Ej. Cq/. Mr. 294. 
pi. 24; Attdt, 263. 



3>3 
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1738. As that court is the court which has the revifal f74.t| S« 
aind corredion of the judguJents of this court, its determinations 
ought to have great weight here j and this judgment, I own, Pvlham’ 
weighs the more with me, becaufe the Judges who prefided in wtctl^T. 
that court at that, time were perfons of great knowledge and 
abilities. But however 1 think’it maf be plainly dHlinguiihed 
from the cafe now before the court; or, if it could not, all that 
we could do is to give that judgment its due weight and a 
thorough confideration, but we muft at laft be determined by 
our own. Now that cafe is plainly dilTerent from the pre/ent 
cafe. It was a determination only w a Itafebold eflaU^ and upon 
that foot many things were faid at the bar to diftinguilh that 
cafe from the prefent. As, firft, that the perfon who was the 
plaintiff there, and agaiofl; whom the Judgment was given, was 
the reprefentative of a perfon who had alTented to the devife 
over, and therefore was concluded, -adly. That the fame words 
in a will may have a different conftru^ion in refped to a leafe~ 
hold and in refped to a freehold eflate. Whether thofe dH^ 
tindions were infilled on by the counfel in the King’s Bench or 
relied on by the Court, I cannot fay: but I find from a very 
good manufcript report which I have fecn of that cafe that a cafe 
was there cited concerning a freehold, which Was admitted to be 
law againft the opinion of the Court, but the Court faid in anfwcr 
that the cafe then before them being the cafe oTa leafchold the 
provifo muft have a different con 4 lrudlk>f!i. And 1 am willing 
to think that the Court went upon this dlftiniSlion; for it is 
certain that the fame words in a will may have quite a different 
conftrudlion in refped to leafchold and freehold eftates. >It was 
fb determined in the cafe of Papiltion v. Voyce {a) both by the 
Mafter of the Rolls and the Lord' Chancelim* 4 fcer very great 
confideration; and I could mention many other cafes to the 
feme purpofe, hut I cboofe rather to put one plain inllanee to 
iiluftrate it, and fhall then leave k. Suppofe a man devifes free*, 
hold and leafchold eftates to y/. and the heirs of hia body, mh 
mainder to B* and the heirs of his body; the remainder in 
refpedk to the leafchold eftate can never take place, becaufe it 


(<?) 9 P, fPms. 471.—-Sec a]fo Peril 
V Gfopmatij 1 P, IVm ; Atii^lon v. 
Hutebi^fin, Wmt, 260 , 261 ; Rem 

V. •' 9 Aki i ShfjPihl V. Ld 

Ortery^ 3 Ak* s88 j Earl of Stajirdv 


4L 


9 Fez. iSoj and Setiiiby y. 
Sienthittff^ tb^ 6 t 6 j—Hot fte cont. Pot Ur 
V. Btudlty^ 3 /). E» 146} Datnity 
Dilhtty^ 6 ff E, 314 j and Rae <]« 
Sbettt V. Jrfftry, y D, id E 589. 


cannot 
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1741,3. eaa&ot be limited after in cftate^ttul: but It U plain dm die 
RoTSm. i^ainder to B, in tt£pe€t to die freehold efrlte la good.. 

Fulham 

WfcKiTT. There is but one cafe that remains to be taken notice of, and 
that u the cafe of yones v. Wg/lcomi (<i), which was determinc 4 
by Lord Harcourt in Chancery 30th of OSoba^ 10 Anne, 1 
have not been able to obtain a report of that cafe, but fo far as 
I can colled from the decree the principal matter in judgment' 
before the Court was in refped to the perfonal eftate, oi which 
the plaintiffs prayed a diftribution as next of kin, as to which the 
Lord Ch9nce)lor did not think proper to give them any reliefs 
and obe reafon is given, amongft others, that fuch a fuit in a 
Court of Equity ought not to be encouraged after the right had 
been fubmitted to near twenty yeara He does indeed declare 
that the devife over to Katherine the wife and the two lifters 
even of the freehold eftates was good, and likewife difmiftes the 
plaintiffs,* bill fo far as it feeks to impeach their title to thofe 
eftates: buttas it was not diredly the point before him, and 
therefore does not feem to have been thoroughly conftdered, 1 
cannot lay any great ftrels upon this declaration of Lord Har» 
court though a very great mao, and the rather becaufe at the end 
of his decree he has ordered the deeds and writings relating to 
the freehold eftates to be brought into court that the coheirs 
might refort thereto and take copies of them as they Ihould 
think lit j which feems as if be determined nothing in relation 
to this point but left the plaintiffs to try their title at law, and 
gave fome aftiftance for that purpofe. * So that I think that Lord 
Harcourt'^ opinion, for which 1 Ihould have had the greateft re¬ 
gard if it had been the point diredly before him, and he had 
pofitively determined, it does not ftand in our way. 

We are therefore of opinion, for the reafons aforefaid, that 
the devife in remainder to Katherine and the two fillers Elisutbetb 
and Anne never took effedl, that confequently upon the death of 
Katherine (who died in 1729, though it is not ftated in the cafe,) 
the third part of the preroifes in queftion defeended to Mary 
one of the coheirs of the devtlbr, under whom the defendants 
claim; and that therefore according to the rule the verdiA muft 


(«) Gitf. £f. £^74i -Pw. in Omt, 316) and 1 % Cqf. Abr, 145. 


be 
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Im: ent^d up for the plaintiff only for two thirds of the prC' 
sniles. and as to the other third part for the defendants («).** 


(a) But notwithftanding the dabonte 
diicttflion of this cafe by tbe learned Chief 
Jfiiftice. it feeina«diflicult to fiipport the 
opinion here given} h being contrary not 
only to the determination of Lord Har- 
<€»urt in Jonts v. Wtftttmhs (which was 
npproved by Lord Hardiuicitm FtnenaH 
y» Feaenmty y Jtk. 317. 31S, and by 
Lord Mansfield in FrogmerUn^-. Bramflm 
«. He^fiay^ 3 S«rr> <6s), 4.. and inliDw 
d. IVatftn V. Shippbari, Dtugh 79-} and 
to that of the Court of King’s Bench in 
jtndrews v. Falbant* T** 11 Get» a., both 
Of which cafes arofe on the conftrudion 
of this will reipeffing the leafehold pre> 
roifes* but alfo to thedecifionof the Court 
of King's Bench in a fubfequent cafe, 
Ctdiivtr V. M, 19 Get. a 1 Wifi, 

10;., on the fanae queftion at arofe in the 
principal cafe [fiLte v. Wiekett) refpeding 
the freehold eftate.-»See alfo Avtlyn v. 
Ward^ < Vez, 4.30 ; W^ v. Barber % 5 
Burr, S703 ; Teyhrv, Teyhr^ 1 Atk. 386; 
and Statham v. BeU^ Cmp, 40 1 the two 
latter of which cafes frrongly militate 
againft this decifion. In Taylor v. Taylor, 
the words of the will were ** as to my 
copyhold which 1 have or intend to fur- 
render to the ufe of my will, I give &c, 
and the remaining third 1 give to the child ] 


widi which my wife is now enfeint and 
to the heird of fuch child for ever: but if 
iiich child Ihould not be born alive, or 
being born alive Ibould die without leav¬ 
ing lawful iflue, or before be or (he has 
difpofed of the fame, I give it to my 
wifethe wife was not with child, and 
Lord Harittiuke Chancellor ruled that 
the will muft be conftrued ** and if no 
child be bom alive dtc.*'—In Statham v. 
Bell, the devifor fuppofing his wife to be 
enfeint, devifed to the child if a (bn when 
he fliould attain twenty-one, if a daughter 
then one moiety to bis wife and the other 
moiety to his Huo daughters (there being 
one then alive) when they fbould attain 
twenty-one; if both died before twenty- 
one their moiety to go to the wife and 
her heirs, if fhe died her (hare to go to 
them; the wife was not enfeint, the 
daughter afterwards died under twenty- 
onCf witheut ifliie; and held that the wife 
was entitled to the whole; the Court df 
B, R. certifying to the Lord Chancellor, 
“ that it was the plain intention of the 
teftator that in cafe no foa (hould be born, 
and he (hould have no daughters who 
(bould live to the age of twenty-one years, 
the wife (hould have the wboUcftate.'* 


Rob dem. 
Fvlham 
e^emfi 
WiCKsrr. 


Newton againfi Walker. 


HH. 13G.S, 
Tburfdsy, 
feb. 4th. 


** ]V/[ OTION againft an admmiftrator to pay a certain fum of No atueb- 

i.vA ..... A ... . . , meniagainft 

money which the uiteftate was obliged to pay by mle ' ' 

of Court entered into at the trial at nid prius and afterwards, 
in Newton'i lifetime, made a rule of this Court. 


We denied it as we had done in the fame cafe leveral times 


to Rdflimi- 
firatorfornoc 
performing « 
role of Coarc 
entered into 
by the toief* 
uie. 


before (a). 

I ft, Becaufe wc had no method to .enforce the rule erea 
egunft the party himfelf if he bad been altire, but by proceft 
of contempt which is perfonal. and cannot be carried on againft 
the admmiftrator. 


adly» 


(u) See Wasd y, S'ftMryw, M i| Get, 185. 
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1741,3. sdly, Becaufe the adminiftrator may have no afleta (^), atiid 
N8 wt« ^ould be a very improper way of. trying that matter; nor 

would a determination in this cafe bind the reft of the creditors, 
nor could it be pleaded to any other demand.'* 

(«} See H&u>ard v. JHattofne, t and the cafes there referred to* 




Wednefdiy, 

Feb. loch. 

There may 
be the like 
jiidgmf'nt as 
in caie of 
non(uit a* 
gainlt an ex¬ 
ecutor plain- 
tiff, for not 
go ni; on to 
ir a*, cn 
fldt, 14^2* 
c 17^ but 
Without 
coih. 

lasrn <*4 I 30* 

s. c. 


Howard Executor &c, agatnfi Ratborne. 

" 'J'HE defendant had obtained the common rule for a nonfuit 
on the late ftatuce. 

And on (hewing caufe againft it, it was infifted that the 
plaintiff being'an ^executor ought not to pay cofts («), and thit 

therefore 


(a) Bcnnet adminiftrator v, Cahr» 
^Burr. 1928; and Rictd executor v.‘ 
Thornton^ 37. Gto^ 3. B R, S. P.— 
■Nor docs a plaintiff executor pay the 
cofts of a nonfuit^ in the ordinary cafe, 
/i/atiminiUrairix v. IVarty^ 6 D.tSS 
E 656.—iJut he pays the cofts of a non¬ 
pros. HeMes executrix v- SaUhders. 
3 Burr, 15845 v. Niehoh% Sir, 

Q, Co, 14 V Cojfsp 94; and Higgs 
ad.iiiniftratrix v. ff'arry, 6 D.& £.654. 
Or cofts for not going to tiial according 
to nonce* EjVcs v. MocatOt Salk 314. 
contra Bcnnet v. Culer^ ^Bwr* 1927— 
In certain cafes, where the plaintiff exe¬ 
cutor ha's not been guilty of lathes, the 
Court will give him leave to difeonrinue 
without paying cofts. 4 Binr, 1928,9 — 
An executor may ni.ikc hunfeli inble to 
cofts, by ipplymg to be madcpaity to a 
rule of Court rn wh»chc<^fts aie tcfervtd* 
The exccutois <f Smalrs v. Z/'^/Vr one 
&c. Jan 27th/ 1745, 

^^This motion nad nung a long time in 
this court. 

The fiift motion was by Smales^ Com¬ 
plaining of eACeftive damjg'i*^ in a fecoiid 
writ of iiuiuiry in an adtion of trcfpa(«s 
brought by fyaiu for an exoibitant dif* 
trefs (as was^fuggefted) taken*by Sma^s 
againft IVaiU* 

There had been a former writ of in- 
quiry, in which 350/. damages had been 
found: but that had been fet afiJe for 
irregularity; and In the fecond writ oi 
^e jury fouod 400/. damages. 


A rule nifi was obtained to let afi 
that incpjifuioii as eXceflive, but d.f- 
charged by TVahe upon flicwing cuufe 
and reading many alB'davits. After that 
he proceeded to judgmeilt, and a wiit of 
error being brought the judgment was 
affirmed in B, and another writ of 
error Was brought in the Houfe of Lords; 
and whiift that was pending, it was dif- 
covered by Smahs that IVaites moft ma¬ 
terial affidavits, by which he difcharged 
the rule, Were fworn betore one Murttn’- 
dale^ who had no commiffion to take affi¬ 
davits. Upon this a ftcih comjdaint was 
made to the Court by Smaiesy luggelhng 
that lyarU and b.s witneiies knew that 
MurtUiMekiodk nocoinmiflion and theie- 
fore did not regard what they I wore, as 
they were not hablc to be indidled fo^ 
perjury, ‘and that this was a contrivance 
of lVtiiti% to impofe upon the Court by 
laying falf^* affidavits before the Court iis 
order to get the rule againft him dif- 
cha*sgcd. The judgment obtained by 
ll'uUd was affirmed by the King’s Bench, 
and gone up to the Houfe of Lords, fo 
out of our power, 

Wc thereftire made a rule agaihft 
Waiie to Ihew cauQ; why an attachment 
(hould not go againft lum 5 and wht n he 
came to fhew caufc, he infifted he did not 
know at the tinic of fwejwing the affida¬ 
vits that Martindak had no comrui/Soiiy 
(though he admitted that he had none,) 
and that none of the perfoiis who made 
affidavits before him knew it, but that 

both 
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therefore cofts ought.to be left out of the rale. And upon 
looking into the ftatute, 

We were all of that opinion; and therefore propofed it to the 
defendant to wave his rule, as k would be of little or no ad¬ 
vantage to him. But he kififting on the rule, we made it ab- 
folute, but ordered cofts to be left out.’* 


P7 

Hawakb 

RATBOKUt. 


both be and they thought that he had one, 
he having taken upon him to take aflMavits 
for other perfons for a long time before. 
And he iniifted that nothing was fworn 
in the affidavits on his part in order to 
difcharge the firft rule but what was 
ftnfliy true* 

The Court like wife was informed that 
an information was granted by the Court 
of B. R> againft IFatte for his mal-prac- 
tice in (Ataining thcfe affidavits, on a fup- 
pofition that he knew that Martindale had 
no commiflion. 

Upon this and fVaiu\ confenting to 
ft ay proceedings upon the judgment, wc 
ordered him to proceed again to execute a 
writ of inquiry before the judge of af- 
(ize, without letting alide the former in- 
quifition, but with directions that &maUs 
Ihould not infilt that a i^rritot inquiry had 
been executed before nor u^on the judg¬ 
ment which Waite had obtained in bar 
to this inquiry. And we enlarged the 
rule for an attachment until after the in¬ 
formation tried, and the inquifiiion on 
this wni of inquiry. 

Befoie cither, Smaks diedf and his exe¬ 
cutors applied to the Court to he at liber¬ 
ty to go on with the trial, and to ftand 
in the place of their teftator to all intents 
and purpofes, and a rule by confent was 
made accordingly. Waife being acquitted 
by a jury upon the trial of the informa¬ 
tion, we difcharged the rule for an attach¬ 
ment againft JVaite^ but referved the cofts 
and all further directions until after the 
inquilition upon the writ of inquiry. 
That came on at the laft York Affixes, 
and t)ie jury found damages for Waite 
j^ooU aS the former j^iry had done, and 
no motion was made to the Court within 
the four firft d^ys of the laft term to fee 
afidethe inquifttion for cxceffive damages, 
or for any other reafon. 


We were therefore of opinion that Mr. 
Smales had been in the wrong from the 
beginning, and that Waite had not been 
guilty of any mal-praClice, and we made 
a rule to give Waite liberty to proceed on 
his judgment* And as he bad been kept 
out of his money fo long by the motions 
aiid proceedings in this court, the *fiirft m- 
quiiltion being in 1741, wc thought tt 
reafonable to give him the cods of die laft 
inquifition and the cofts of all the pro¬ 
ceedings in our court, except of a rule 
which was made by confent for enlarging 
the time of the trial from the Lent until 
the Summer Affixes. It was infifted that 
the executors ought not to pay cofts, as it 
did not appear that they had aflets: but 
it was anfwered by the Court that (hey 
had made themfelves liable by agreeing to 
ftand in the place of their teftator, and by 
entering* into a rule by confent, wherein 
cofls were referved.’^ MS. TVilUs Chief 
Juftice. 

—An executor or adminiftrator may 
alfo make himfelf perfonally liable for the 
piaintiiPs demand by giving a bond to 
abide by an award to be made touching 
the matters in difpute between bis intef*. 
tate and the plainiifF, though the arbitra¬ 
tor award that he, as adminiftrator^ (hall 
pay ; and confequently to debt on fuch a 
bond the adminiftrator cannot plead plene 
adminiftravit. Barry v. Rujh^ 1 Dur^. 

E. 691.—And for non-payment the ar* 
bicrator may be attached, if thefubmiffiofi 
be made a rule of Court* Wortbif^ton v. 
Barlow adminiftratriX} 7 Z>. ClT 453-.* 
fiut where the arbitrator only afeertaint 
the amount of the demand, without or¬ 
dering the adminiftrator to pay ir, it docs 
not operate as a determination by the ar¬ 
bitrator that the adminiftrator had aflets, 
and ifhe has no aflets, he is not bound to 
pay. Pear/on v. Henry^ $ D.tf E. 6. 
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Hilf i(G. 4 « 
FfUay. 
Feb. lath. 

Venae cben* 
ged, after nn 
order for tine 
to plud. 


■Rowley againfl Allen (a). 

<* I^OTION to change a venue after a rule obtained from a 
Judge for further time to .plead, but before any plea 
pleaded. 

All the officers of this court certified that it has been the con^ 
ftant pradlice of the Court never to change the venue after an 
application for time to plead and a rule or a Judge’s order ob¬ 
tained for that purpofe. That it had been fo determined over 
and over again, (of which they gave feveral inftances) nay that it 
had been ruled feveral times that after taking out a Judge’s fum- 
mons for time to plead, the party fo applying ffiould not be at 
liberty afterwards to move to change the venue. 


But my Brother Parker and / thought this a mod unreafonable 
pradicc, and the rather becaufe it was alleged, (and upon inquiring 
of the Judges of the King’s Bench 1 find the allegation to be true,) 
that in that court they always allow the defendant to move to 
change the venue at any time before a plea pleaded. And as the 
rule ftands in this court, it is a great hardfhip on a defendant; 
for if he lives at the diftance of two or three hundred miles the 
plaintiff may bring his adion in Middlefex {b\ and before the 
attorney can have inftrudions from his client to move to change 
the venue the time for pleading will be out; and if he applies 
for further time, he is then, it feems, too late to make fuch a 
motion, which is moft abfurd |nd unreafonable. 

However we thought ourfelves bound by the prefent pra£llce 
:tintil we made a rule to alter it, but refolved to make fuch a rule.” 

(a) Vid. Dennis v. Fletchcfy Barnes where the terms are to plead ilTuably and 
489. S. P. take Jhort notice of trial at the fir ft fittings 

i\b) Bat the diftin£tion that now pre* in London or iVliddlefex, becaufe there a 
♦vails obviates this inconvenience. The trial would be loft.” Petyt v. Berkeley^ 
''diftindlioh this; The venue may be Qruup. 511* SttAio Hunterv.Gray^ziA 
changed aftet an order for time to plead, Smith v. Uray^ Barnes 493; and Shipley 
thoughup(m the termsofpleadingiifuably; v. Co'iperf 7 D, 698. 
but not after an order for time to plead, 
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Thomas Musgrave agmnfi Thomas Cave and 
Thomas Franklyn. 


1741,8. 


Friday, 
Feb. 4 


HP HE opinion of the Court was delivered, as follows, hy 

WilleSf Lord Chief Juftice. “ Trefpafs. The declaration fets 
forth that the defendants on the ifl: of May 1738 and at divers 
other times between that day and the fecond of OStober follow¬ 
ing broke and entered the plaintiff*s clofe, viz. one acre of land 
at Wentworth in the ^ of Ely in a field there called the Old 
Fields and trod down and confumed with their feet in walking 
the plaintiff’s grafs there growing, to the value of 40 if., and 
ate up trod down and confumed other grafs of the plaintiff’s 
there growing with cattle, viz, horfes, mares, geldings, bulls, 
cows, oxen, hogs, and Iheep, to the value of 100/.; et alia 
enormia &c. To the plaintiff*s damage of 10/. 

The defendants to the force and arms &c plead not guilty; 

And as to the reft of the trefpafs fay that the place in which 
&c at the times when &c was one acre of land in the faid field 
called Old Field in Wentworth^ abutting as is deferibed in the 
plea; and that the fame is and at the times when &c was the 
freehold of the defendant Cave ; fo he and the other defendant 
in his right juftify the trefpafs laid in the declaration as being 
done in the freehold of the defendant Cave, 

The plaintiff in his replication makes a new affignment, and 
fays that the trefpaffes laid in the declaration were done in one 
acre of land of the plaintifTs lying in Old Fields which he der 
feribes to be bounded in a different manner from the acre fet 
forth in the plea. 


In pleading t 
coiniAon pi 
padure, it is 
not neceiTiry 
to allege in 
exprefs terms 
whether it be 
common ap- 
pendant^ ap. 
purt^nant, or 
in groG: but 
the Court will 
judge of It 
from the na¬ 
ture oi the 
tightLlaimed* 
—Common 
of paflure, 
without land, 
may be parcel 
of a manor, 
tho^ demifei 
and demifa- 
bieby copy of 
court roll, 
and if It be 
claimed by 
the lord of 
a manor m 
the foJ of 
another for a 
certain rum- 
ber cf catJe» 
without re* 
gard to le- 
vanev and 
couchanc}^ 
and be nof 
claimed as in¬ 
cident to 
arabl^land, it 
will be lakea 
to be com¬ 
mon appur¬ 
tenant. 


To this the defendants in their rejoinder fay that as to all thp 
trefpaffes in the faid acre of land new affigned, except the break¬ 
ing and entering into the acre of land new affigned, and treadid|; 
and confuming with their feet in walking the grafs there gro^^- 
ing, and eating up treadinjg down and confumibg with ninety 
iheep, parcel of the cattle In the declaration ihentioned, other 
grafs there growing, they arc not gnilfy. ' A-nd as to this rtfidi/e 

7 of 
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»i74.i,'tt. of the trefpaft, tbey^lead that long before the time wh^ the. 

;J4i»»ora»* trefpafsia ruppofed to have been committed, and alfo at the fafd 
when &c, Peter Jillenl[)o€Lov of Divinity l>can of JS'/jr anti 
■ ’the Chapter of th'at church were feifed in fee in right of their 
^church of the manor of Wentvoortb with the appurtcnancea, 
randnhat'thcy and ajl thofe whofe eftates they have and'had in 
the faid manor of Wentworth with the appurtenances, from tim6 
'^hereof the memory of man is not to the contrary, have ufed 
-and enjoyed and have been accuftomed to nfe and enjoy a fdtd 
'courfe or common of pafture callcyd Granfdens for 300 flieep, 
computing the hundreds by the greater hundred, that is to fay, 
‘120 iheep for every 100, amounting in the whole to three hun¬ 
dred and fixty Iheep, in the faid field called Old Fields whereof 
the faid acre df land new afOgned is and at the times when &c 
and time out of mind was pared, except in their own lands 
'there, every year in which the faid 6eld called Old Field or any 
'jiart therebf was fown with corn from the time of cutting and 
carrying away the corn there growing until the faid field or 
fome part thereof hath been refown with corn, and every year 
■when the faid field hath been fallow for that whole year. And 
the defendants further fay that the faid fold courfc or common 
'of pailure from time whereof the memory of man is not to the 
^contrary hath been parcel of the faid manor and demifed and 
^demifable by copy of the court rolls of the manor by the lords 
or their fteward for the time being either in the whole or in 
parts and proportions in fee*fimple or otherwife at the will of 
the lord according to the cufiom of the manor; and that the 
faid Dean and Chapter being fo feifed before the faid 'fcveral 
'times when &c viz. on the 27th of OSober 1732 at their court 
of the faid manor held by SamuelGatward their fteward by copy 
of court roll according to the cuftom of the faid manor did 
grant to John Dowjing^ gentleman, one fourth part of the faid 
fold churfe or common of pafture, to hold the fame to the faid 
John Dowfing his heirs and afligns at the will of the lord ac¬ 
cording to the cuftom of the manors by virtue of which grant 
•the faid John Dowjing was and is ieifed of and in one fourth 
part of the faid fold courfe or common of pafture ini fee at the will 
of the lord according to the cuftom of the faid manor; and that 
-he being fo feifed before the times when &c viz. on the ift of 
VSober 1737 it was. agreed between him and the defend;;.)^ Cave 

that 
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(bat tie the'(aid John Dowjiitg ihould and might feed and de- 
pafture ninety (beep of the faid ^bvmat Cave in die laid field 
called Old Fteld vihtstoi &c at fuch times as he the laid Jobff 
Bvoujing had fuch right of fold eouife therein, and ufe and en¬ 
joy the faid common of pafture there with the fiud Iheep of the 
faid Thomas Cave as long as both parties Ihould pleafe; by virtue 
whereof the faid Thomas Cave and Thomas Franklyn as fervants 
of the faid ^ohn Dowfiag and by his command on the faid ifi; of 
May 1738 and at divers other days and times between that day 
and the fecond of October then next following (each of the faid 
days and times being when the faid field lay fallow) did enter into 
the faid acre of land in which &c in order to put the faid ninety 
iheep of the faid Thomas Cave into the faid field called Old Field 
to depafiure the grafs then growing there and to ufe the faid 
common of pafture, and did then put the faid ninety Iheep there 
for the purpofe aforefaid; and the faid Iheep dec fed and de- 
paftured and trod down and confumed the grafs then growing 
there ufing the faid common of pafture of him the faid John 
Dowfing there, as it was lawful for him to do; and the faid 
Thomas Cave and Thomas Franklyn in fo doing &c at the faid 
times when See did necelTarily tread down and confume with 
their feet in walking a little of the grafs of fmall value then 
growing there, which is the fame breaking and entering tread¬ 
ing down and confuming &c in the laid acre above new af- 
figned; and this they are ready to verify 3 fcc. 
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To this plea the plaintiff demurs, and fiiews for caufe of de¬ 
murrer that it is not alleged in the faid plea that the faid fold 
courfe or common of pafture therein mentioned is appendant or 
appurtenant to the faid manor, nor does it with fufficient cer¬ 
tainty appear whether the faid fold courfe or common of pafture 
in the faid plea mentioned be common appendant appurtenant 
or in grofs, or what other fort of right of common it is. The 
defendants join in demurrer. 

And on this demurrer it comes now before the Court {a) for 
judgment} and the only queftion is whether this right of common 
infifted on by the defendants in their plea be well pleaded or not. 

(0) The cafe was mnee argued by February 1740, and on the Stb of />- 
SeetUt Sajt. for the plaintiff,' and Droper^ | btuory 1741. 

Serjt. for the defendants, on the 6 th_of 

4^ 


The 



Cit. 

q[ 74 sii«. 

4Awm« ^ fiifficieiitif a$0ir «Mwr ltib««om* 

iBdn Appendant, comm appurteaaati «r oott^ 
aviut other ibct of right of eommon it h; and if theea unce m 
‘<otfaer objedion, nw thblc that thU adniia of a plm aiiAn<ni. 

/ ♦ 

tt cannot be any other ibrt of common, hecanle there are no 
oAer Com of common of pafture but thefe three ^Mcified in the 
demurrer. For th(Ni6h common of vtcin^e haa been meadooed, 
which ia ibrnedmee sMkoned amohgiQ: the right# of oomaum, 
there is prc^rly no fueh ri^tof common, but it is only an.ex« 
cufe for a t^afs. If it were a ri^ht, it would prevent an m- 
clofure, which (it has always been holden that) it will not 
' Vide Co. Lit. t aa. a. (fi). 

$ 

# 

The only queftioa therefore is, if it iufficieotly appear in the 
plea whether this be a right of common appendant, appurten* 
ant, or in i and w« think that U plainly appears to be com* 
anon appurtenant. 

I 

It cannot he common appendant, becaufe that can only belong 
to arable knd; as is held in Co. Ut. 122. a, (^). It is of com¬ 
mon right, and muft be claimed in tbe wafte of the lord. It is 
not for a certain number of cattle, but only for fuch as are le- 
Tant and couchant on the land; and tbonefwe it cannot be fe¬ 
vered, not even for a moment, nor turned into common in grofs. 
And the foundation td* this right is that when a lord grants to 
his tenant araUe land, he muft have cattle to plough k, he muft 
have cattle to manure it; and if be has only arable land, he muil 
keep hie cattle fomewhere wbilfttbe corn is growing, and there- 
fere of common right if the lord bath any wafte, he may put 
his cattle therct This therefore cannot be common appendant, 

ift, Becaufe it is not claimed as incident to stable land, but 
to the manor of fC’entwortk. 

adiy, Becaufe it is for a certain number of Iheep, and not for 
‘ Cuch only as are levant and couchant. 


(«) 9trJPtwtllJAnBr«)i^*ldii.Keritrg 
n M»i> 7)> And by fuch inclolure tbe 
•otnieOA for cauft of vioMUge i* •0o«> 
V. Um sod Rtimm B, JLi Med 


104 G. 38. i.} aoi 1 JRa/. Abr, 3^9. JT. 

3 ' 

fi) See eUSr Btnwt v, Bttvft ASth. 
14 Gm, s. B, Gfif, zif}. 
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lpr4 J}ut hf iAmrlofA h luiote imq*« foil. 

4tlii7, ac6Bvrfe» »8'it is ]aid be ^ttBiifed tod demilable time 
ont ef miod^ iD imtft have beea ei^yed feparatelx from the 
'm«nor, a&d eodbqiieatlf from the efrate ee which it b frid to 
bekmgi which eommon appcudaiK manof. 



MotOKAT* 


Cats. 


It wu fatd by my Brodier and it is certainly trne, 

that no diftinaioo is ever made ii» pleadings between common 
appendant atid appuitenanl, but the word ** perUnent*’ is always 
made ufe of, and fo it appears only from the nature of the 
common which is pleaded whether it be oommop appendant or 
app^enant {a) j as we think it plainly does in the prefent cafe. 

It cannot be common in grofs, becaufe it is pjeaded to be par¬ 
cel of the manor, which* common in grofr cannot be (i^). 

It muft therefore be common appurtenant; and fo we think 
that there is no weight in the objection whieh is fet forth in the 
demurrer. 

But there 'was another objei^ion made at the bar, which 
fiaggered us a good deal more, and which we thought at firft 
very difficult to be got over: but upon further confideration we 
think that this Ukewife will receive a plmn anfwer. 

The objedion is that this common cannot be parcel of the 
manor, and yet be demiled and demifable by copy of court 
roll; becaufe as foon as it is once fevered by fuch demiie and 
granted by itfelf without any land with it, it ceafes to be part 
of the manor and fo can never afterwards be granted again by 
copy; becaufe nothing can be granted by copy but what is par¬ 
cel of the manor. This is the ftrength of the objedlioo. 

To this it was anfwered that not only common but feverai 
other things merely incorporeal may be granted by copy of court 
roll; and ieveral cafes Were cited to this purpofe. In Co, Lit. 
j8. b, it is faid that the herbage or veftore of land, underwoods, 
and whatever concemeth lands and tenements may be granted 
by copy of court rolK And he goes farther and lays that a 

(a) Vid, 4 Ct, |8. tt. 

(i) Vid. V. Sfetne^ Sir ff^m- y«n, and Ov. Car. 43*. 
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£iir or market.ap|>endant to a manor may be granted by copy. 
In I Rol. Abr, 498, A. pi* t. it U exprefsly faid that tithes may 
be granted by copy of court roll (<2): and though the contrary 
ieems to have been determined in the mfe of Sands ▼. Drury 
Cro. Eliz. 814., yet that cafe when confidered is a cale of no 
great authority as to this point; firft, becaufe the Judges there 
were divided in their opinion as to this; for though they all 
agreed in the judgment, fome of them went upon another rtai- 
fon, becaufe it was not found in the fpecial verdid that the tithes 
were demifed by copy time out of mind; and Popham J., who 
held that tithes were not demifable by copy went upon this rea- 
fon, that they could not be parcel of a manor, which 1 ihall 
Ihew by and by to be a miftake and that they may be parcel of 
a manor; and if fo, his reafon fails: and they all in that cafe 
agreed that common and prima veftufa prati might be granted 
by copy. In the cafe of Hoe v. Taylor^ Moor 355. it is held 
that underwood, tithes, a market, or pifcary, may be granted by 
copy of court roll, if the cuftom will warrant it; and it is faid 
there that the market of Crockbam or Crokenbom in the county of 
Somerfet has always been granted by copy. And the fame is 
laid in the fame cafe, as reported in 4 Co* 30. b» 31. n. 


I own that when thefe cafes were firft cited, I thought that they 
only meant that when copyhold land, to which common or any 
other profit is appurtenant, was granted by copy, the common 
or other thing appurtenant will pafs with the land ; and taking 
them in this fenfe, the cafes cited would not at all help the pre- 
fent cafe, becaufe here no land is granted, but only a bare right 
of common. But upon looking into the cafes and confidering 
them, I find that they go farther, and that the meaning of them 
all is that common, tithes, and the other things, may pafs by 
copy of court roll by themfelves without any lands. 


What my Brother Draper faid the lafi: time plainly Ihews 
how this may be, and has removed all the doubts that we had 
in relation to this matter. For, as we are upon a demurrer, if 
this right of common as pleaded can be good upon any fuppo- 
fition whatsoever, we mull take it to be fo. Now fuppofing it 
to be, as my Brother Draper fuggefted, that Old Field was for* 


meriy 


{c) Vtd. Hargr. Ct, Lit, 58. n, 9. 
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merly part of the manori and that the lord time before memory 1741^ 2. 

granted my fild Fields referving common of pafturage therein 

for 360 fliccp, this right, fo referved, will certainly remain 

parcel of the manor; as if the lord grant away his demefnes 

referving a rent, this rent is undoubtedly parcel of the m^nor, 

as is held in 2 Rol. Ahr. 120. pi. 4., who cites for this an old 

cafe in 22 AJf. 53. Nay, that book goes ftill farther j for in 

the fame page, pi. 2. and 3. it is exprefsly held that feck rent 

may be parcel of a manor; as if the lord by his deed, whereby 

he referves the r?nt, or by jf deed fubfequent, releafeall the fervices 

to the tenants, in which cafe the rent will undoubtedly become 

rent feck, yet it is parcel of the manor; for which alfo he cites 

the fame book of ailizc, and alfo 31 AJ. 23, which cafe is much 

ftronger than the prefent. 

• 

Taking it therefore that this common may be parcel of the 
manor, there is but one difficulty remaining, how it can be de- 
mifable by copy after it has been once fo demifed, becaufe fuch 
demife fevers it from the manor, and turns it into a common in 
grofs; and fo it ceafes to be parcel of the manor, and if it 
cealcs to be parcel of the manor, it can never be demifable again 
by copy. But there is a plain anfwer to this when the nature 
of the cafe is thoroughly confidered. For if the lord by a 
common law grant had demifed this common for years, though 
it had been holden as common in grofs during the term, after the 
end of the term it would be common appurtenant and parcel of 
the manor again. And every copyhold, though of inheritance, 
is in the eye of the law confidered only as a tenancy at will, and 
confequently a much lefs eftatc than that of a term of years. 

Though therefore it fliould be taken to be in grofs during the 
eftate of the copyholder, as foon as it comes again into the hands 
of the lord, it is common appurtenant again, and parcel of the 
manor as before. 

This anfwer, if there were no other, would be fufficlent to 
remove the objedion* But 1 think that the matter may be 
carried flill farther, and that it is common appurtenant even 
whilft it is enjoyed by the copyholder, for the fame reafon as 
copyhold lands arc always conlidered in point of law as part of 

4 O and 
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and as the demefnes of the manor, even whilft they are enjoyed 
by copyholders of inheritance. 

The cafe may be put in the fame manner of tithes. Suppofe a 
fpiritual perfon lord of a manor and poiTelTed of lands parcel of 
his manor tvhich were tithe free in the hands of the lord, and that 
from time beyond memory he had granted away thefe lands re- 
ferving the tithes, the tithes in this cafe would remain parcel of 
the manor; and if the manor came to the crown on the dilTolu- 
tion of the monafteries and was afterwards granted by the 
crown to a fubje^, thefe tithes dill remain parcel of the manor, 
and, if the cudom will warrant it, may for the fame reafon be 
granted by copy of court roll. So a fair or a market append¬ 
ant may be granted by copy, becaufe a grant by copy to hold 
at the will of the lord according to the cudom of the manor 
does not dedroy the appendancy: but they remain dill parcel of 
or appendant to the manor, notwithdanding fuch grant (<7}. 

We think therefore that all the objedions to this plea have 
received an anfwer. 

We did not confuh my Brother Fortefate y/., becaufe he 
was not here when the cafe was argued: but my Brothers 
Parker and Burnett agree with me, for the leafons aforefaid, 
that the plea is good, and that judgment mud be for the de¬ 
fendants.'* 

(a) See Doe d. Gibbons Bart. v. Potty Dough 709 1 and Roe d. Hale v. fPigg, 

16 D% £• 7®^* 
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John Parkhurst Efq., Sir John Fortescue Aland, fj;** 

Knight, and lleveral others their Tenants, and the 
Tenants of Mrs. Katherine Dormer, againjl 
Joseph Smith, Leflec of John Dormer Efq.; 
in Error, 


'T'HIS was an ejectment brought in the Court of King’s Dom. Proc. 

Bench to recover the manor of Sibdon and other premifes 
in the county of Bucks by yofepb Smith on three fevcral demifes 

he fo long 

made by John Dormer; the firft on the ift of March 1731 for live, “ and 
twenty years from the sSth of February then laftj the fecond Ift™ the 
on the loth of yamiary 17^2 for eighteen years j and the third 
on the 20th oi November 171c for fifteen years. fooner d'-. er- 

tninatfon of 


the cdaie 

In Michaelmas term 1738 the caiifc was tried at the bar of w A. 
the Court of King’s Bench, when a fpecial vcrdidl was found, nine ye'are 
ia fubftance as follow,. ' I™ a”,;™/' 

the life of A. 


yohn Dormer Efq. and his fon Sir yohn Dormer Knight and continjent 
Baronet, (both fince deccafed) being feifed of the premifes in j*, 7 terthe 
queftion by indenture of feoffment, 13th Augujl 1662, between end or other 
the faid y. Dormer and Sir J. Dormer of the firft part, inif.ation of 
Sufannah Brovene of the fecond part, Sir R, yenkinfon Bart, and the/*to the” 
Sir IVilliam Child Knight of the third part, and y. Cave Efq. and Jody^of a'*'* 
T. Marrictt Efq. of the fourth part, in confideration of a marriage in tdii male/* 
then intended to be had between Sir y. Dormer and Sufannah remainden 
Browne^ and of 5000/. being her marriage portion, granted and Jahilhf/ 
enfeoffed the faid manor &c to Sir R, yenkinfon^ Sir W> Child, ‘ 

y. Cave, and ST. Marrictt, and their heirs, to the ufe of Sir fofftred 


R, yenkinfon and Sir W. Child and their heirs, to tjie intent to amf'both 

make them tenants of the freehold for fuftering a common re- il«**ji-** 

covery to the following ufes j ff. to the ufe of the faid Y. Dor~ » 

^ B. was a good 

mer and his heirs until the marriage &c &c; (with divers re- limitation; 
mainders not neceffary to be here ftated) remainder to the faid inltatioVto 
J.Dorwer for his life;'and after his deceafe “ to the ufe and I?aV^«ftVd 

that the freehold was io them at the time of levying the fine; conftqnently that the fine di "Dotli^ske 
a good tenant to the pmdpe. and that the recovery did not bar either the remainder to B. or the fub- 
fe^nent remainders. 

4Bro.P. C.^Oj. gAtk. 135. S.C. 


behoof 
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1741,3* behoof of Robert Dormer (a), fccond fon of the fjud y * Dormer 
FaTkhwrit affigns for and during the term of ninety-nine years, if 

agutnfi the faid Robert Dormer fliould fo long happen to live; and from 
Lefffe of and afier the death of the faid Robert Dormer or other fooner de- 
Error.* termination of the eft ate herein limited to the faid Robert Dormer 
for ninety-nine years as aforefaid then to and for the ufe, and 
behoof of the Robert Jenkinfon and ^\x William Child 

and their heirs for and during the natural life of .the faid Robert 
Dormer^ upon trull and confidence to fupport and preferve the 
contingent remainders ufes and eflates hereinafter limited from 
being defeated or dellroyed, and for that purpofe to make entries 
as occafion Ihould require, neverthelefs to permit the faid Robert 
Dormer and his ailigns to take the rents ilTues and profits thereof 
•during the term of his natural life; and after the end or other 
fooner determination of the faid term then to the ufe and behoof 
of the firft fon and iffue male of the body of the faid Robert 
Dormer lawfully begotten, and to the heirs male of the body of 
fuch firfi: fon lawfully ifiuing; and for default of fuch iflue,” 
to the ufe of all and every other fon and fons of the faid 
Robert Dormer feverally and fucceffively in tail male; 

Remainder to Fleetwood Dormer^ younger fon of the faid 
John Dormer^ and to truftees to preferve contingent remainders, 
remainder to his firft and other fons in the fame manner as the 
fame is limited in the cafe of Robert Dormer ; 

Remainder to all and every other fon and fons of the faid 
foibn Dormer y feverally and fucceffively in tail; 

Remainder to the faid fobn Dormer and the heirs male of his 
body; 

Remainder to Peter Dormer^ brother of the faid jobn Dormer 
and his affigns for ninety-nine years, if he fliould fo long live; 
remainder to truftees to preferve coutingt-nt remainders; re¬ 
mainder to his firft and other fons in tail male; 

With the like remainder to Fleetwood Dormer^ another brother 
of the faid Jobn Dormer^ and his affigns for ninety-nine years, 
if he fliould fo long live, and to truftees to preferve contingent 
remainders, and to his firft and other fons in tail male ; 

Remainder to Bennet Dormer^ fon and heir of Eufeby Dormer 
deceafed, who was the brother of the faid John Dormer^ and his 


(tf) Late one of the judtees of the Court of Coaimon Picas. 

7 affigns 



HILARY TERM, t j: Osa tl. fiom.Proc* 


3 *^ 


afligns for ninfety-nioe ybars, if he Ihould fo long live; re¬ 
mainder to truftees to preferve contingent remainders; remain¬ 
der to the firjft and other fons of Bennet Dormer in tjsil male; 
and for default of filch iflfue, 

Then “ to the ufe and behoof of Eufeby Dormer^ brother of 
the fmd Bennet Dormer^ and nephew of the faid John Dormer^ 
for and during the term of ninety-nine years, if the faid l^fehy 
Dormer Ihould fo long happen to live; and from and after the 
death of the faid Eufeby Dormer, or other fooner determination 
of the eilate herein limited to the faid Eufeby Dormer for 
ninety-nine years as aforefaid, to and for the ufe of the faid Sir 
Robert Jcnkinfon and Sir William Child and their heirs for and 
during the natural life of the faid Eufeby Dormer, upon truft to 
fupport and preferve the contingent remainders ufes and eftates 
hereinafter limited from being defeated or deftroyed, and for 
that purpofe to make entries as occafion ihould require; never- 
thelefs to permit and fuffer the faid Eufeby Dormer to receive the 
rents iflues and profits thereof to his own ufe during the term 
of his natural life; and after the end or other fooner determine 
atlon of the faid term then to the ufe and behoof of the fir£b 
fon of the body of the faid Eufeby Dormer lawfully begotten 
and of the heirs male of the body of fuch firft fon lawfully 
begotten; and for want of fuch iffiie,’* to the ufe of every 
other fon and fons of the fai^ Eufeby Dormer, feverally and 
fuccelTively in tail male, &c; with an ultimate remainder to 
the faid John Dormer in fee. 


t 74 *» *• 
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On the ill of O&ober 1662 the marriage between Sir y. 
Dormer and S. Browne took efiPeft; and in Michaelmas term 
14 Car. 2. a recovery was fuffered to the ufes of the feoffment* 
In Eafler term 1726, 12 Geo, 2., jhe faid Robert Dormer, who 
was then pofTcfTed of the premifes in queltion under the above 
fctilement for ninety-nine years determinable on hisdife, (all the 
preceding limitations in the fettlement being determined,) and 
Fleetwood his only fon levied a fine, and in the fame term they 
fuffered a recovery to the ufe of the faid Robert Dormer in 
fee. 

I 

Afterwards in the lifetime of Robert (aad of June 1736) the 
laid Fleetwood his only fon died without ilTue* 

4P 


On 
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1741,-11. On the 't6th of Scpimher 1726 th6 faid Robert Dorm^ died, 
PAaKHviuT pofledlon of the premifes, without leaving any'.male ilTue, 
* ^^**^*08 daughters, Mary Dormer^ Elizabeth the wife of 

Le^ of Sir 7 . Fortefeut Aland^ Ricarda the wife of the faid 7©j&» Park^ 
idfiftor. and Katherine Dormer ^ who on their father’s death entered 

on the premifes in queftion, and in Eqfier term 1730 they with 
the hulhands of the two who were married levied a fine. 

CTn the 3d of September 1729 Eufeby Dormef- (the nephew of 
^obn Dormer the fettlor) died, Icavipg a fon John Dormer^ the 
leflbr of the plaintiff, who (the intermediate remainders in the 
fettlement of 1662 being fpent) made five fcveral adual en¬ 
tries (a) upon the premifes, claiming title; viz. 6th January 
1731, 6th OSiober 1732, ift January 1732, 5th OSloher 1733, 
and loth November 1735. 

The jury found the laft demife laid in the declaration, on the 
30th of November 1735; but fubmitted whether &c. 


This fpecial verdi£t was twice argued in the Court of King’s 
Bench, where judgment was given for the plaintiff (^), to reverfe 
which a writ of error was brought j and the cafe having been 
argued at the bar of the Houfe of Lords, thefe two qiiefiions 
were propofed to the Judges, 

Firft, Whether the remainder limited to the firfl fon of Enfeby 
Dormer were or were not good in its original creation ? 

Secondly, If good, whether it were well barred by the fine 
levied by Mr. J, Dormer and his fon Fleetwood^ and the re¬ 
covery fuffered by them ? 


\a) A former ejet^ment had bc^n 
bi ought by Mr. Dormr^ the prefent leflbr 
of the plaintiiF, in the name of Berring- 
ton ; but the demife In the declaration be* 
ing laid on a day before he had made an 
aflual entry, it was holden flrft. in chib 
Court (vidi Berrington d. Dormer v. 
Parkhnrjt^ 2 ftr. 1085, and Andr* 125,) 
and afterwards in the Houfe of Lords 
(vid. 4 hron ParL Csf. 353.) that the 
plaintiff could not recover, for that an 
adital entry is necd&ry to avoid a line, 
and the fidiiious entry in an ejedment is 


not fuflicient; that the atonal entry In this 
cafe fubfequent to the leaie in ejcclment 
would not make it good by [ctrofpei^l; 
and that no ejedment could be brought or 
Icale made without a ptTcedent adual 
entry. On this point, fee alfo TapnerO^. 
Peiklam v, Mcrkit^ T, is cC 13 Geo* 2. 
Jttp. 182,183. and ihc calcs there referred 
to« 

(i) Vid. 7 366. od. cd. and 18 

Vm» Abr. pi 8. But fee Fearne's 
Cont, Rem* page 333,6:0, where he points 
out an inaccuracy in that report. 


And 
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And on this day the uniniffioiu opinion of the Judges was 
delivered by 

fVi/ies, Lord Chief Juftice, as follows^ 

** In a cafe of fo much nicety as the prefeht, and which has 
been, fo elaborately fpoken to at the bar, though we are all of 
the fame opinion, your Lordlhips will (I believe) exped that 1 
ihould not only give your Lordlhips our opinions, but likewife 
the reafons on which they are founded; and I lhall endeavour 
to lay them before you in as few words and in as clear a light 
as the nature of the thing will permit. 

As this quellion arifes on the fettlement dated 13th oi Auguft 
1662, which I lhall have occafion frequently to have recourfe to, 
1 lhall beg leave to ftate the words of that fettlpment, on which 
the quellion depends. 

The fettlement was made by John Dormer father of the late 
Mr. Juftice Dormer on the marriage of his eldeft fon Sir John 
Dormerj and after feveral limitations in favor of^ Sir y. Dormer 
and his ilTue male, the eftate in quellion is limited to the ufe of 
the late Mr. Juftice Robert Dormer (fecond fon of the grantor) 
“ for and during the term of ninety-nine years, if he fliould fo 
long happen to live, and from and after the death of the faid 
R. Dormer or other fooner determination of the ejlate therein li^ 
mited to the faid R. Dormer for the term of ninety-nine years^ then 
to and for the ufe of two trullees and their heirs for and during 
the natural life of the faid jR. Dormer^ upon trull and confidence 
to fupport and preferve the contingent remainders ufes and 
cllates thereinafter limited from being defeated or deftroyed, and 
to that purpofe to make entries as occafion Ihould require, 
neverthelefs to permit the faid R. Dormer and his affigns to take 
the rents iflues and profits thereof during the term of his natural 
life; and after the end or fooner determination of the faid term, 
then to the ufe of the firft fon and ifliie male of the body of the 
faid Robert lawfully begotten, and to the heirs male of the body 
of fuch firft fon lawfully ifluing; and for default of fuch ilTud 
to the ufe of all and every other fon and fons of the faid R, 
Dormer fevcrally and fuccelfively in tail male j” and after fc- 
veral limitations in like manner to another fon and the brother 


*74*. a* 

Parkhurst 
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,af the faid yohfi Dormer. There is a limitation to Eufeby Dor-^ 
mer^ father of the leflbr of the plaintilT, and his ifllie male, 
exactly in the fame words as in the limitation before to Mr. J, 

Dormer 
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Dormer abd his iffiie s with a remainder to the heirs of the 
body of ^obn Dormer the grantor} and the laft remainder is 
to him in fee. 

« 

Hairmg {iated the material parts of the fettlement, before I 
confider the two queftions diftindly, I fliail beg leave to take 
notice of feme general rules very applicable to the prefent 
cafe. It is a known maxim in law, that benigna? faciendae funt 
interpretationes ebartarum ut res magis valeat quam pereat. 
There is another that verba intentioni et non e contra debent 
infervire. It is laid in our books that the conllruAion of deeds 
ought to be favourable^ and as near to the apparent intent of the 
parties as polllbly, may be and as the law will permit. That 
too much regard is not to be had to the natural and proper fig- 
nification of words and fentences to prevent the fimple inten¬ 
tion of the parties from taking efiedt*; for that the law is not 
nice in grants, and therefore it doth often tranfpofe words con¬ 
trary to their order to bring them to the intent of the parties. 
For neither falfe Latin nor falfe En^li/h will make a deed void, 
if the intent of the parties doth plainly appear. I have col- 
ledled thefe rules and maxims from LUtleton^ Plowdcn^ Coke^ 
Hobarty and Fincb^ perfons of the greateft authority. But they 
are themfelves fo full of juflice and good fenfe, that they do not 
want any authority to fupport them, and I do not know that 
they were ever yet controverted. 


On the foundation of thefe rules, whenever it is neceflary to 
give an opinion upon the doubtful words of a deed, the firft 
thing we ought to inquire into is, wlut was the intention 
of the parties. If the intent be as doubtful as the words, it 
will be of no afTiflance at all. But if the intent of the parties 
be plain and clear, we ought if pi^flible to put fuch a conftruc- 
tion on the doubtful words of a deed, as vs ill beft anfwer the 
intention of the parties, and rcjedl that conflrudion which ma- 
nifellly tends to overturn and dedroy it. 1 admit that though 
the intent of the parties be never fo clear, it cannot take place 
contrary to the rules of law, nor can we put w..rd 3 in a deed 
which are not there, nor put a conftrudion on the words of a 
deed diredly contrary to the plain fenfe of them. But where 
the intent is plain and manifed, and the words doubtful and 

obfeure, 
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Dl>rciiit, It of <t»id this U that AfttOia which 

is fa modi cemt&enApdi 1 ^ p, 177. in die cafe of 

the Esd of Clanrkketri) toendeawntr to da4 out inch a laeaiung 

in the words ss will heft aidWer the intent of the paides. 

» 

In order therefore to fee what eonftmAion is to he fuit on 
the words of this deed, 1 will in die drft iplace iuiquire what 
was the intent of the parties, whether it isdoublfut or clear and 
plain, and if plain what the intendoa wasf And we think that 
nothing can be more plain than that the intent of die panics 
was that the ellate Ihould Be continued in the name and blood 
of the hormerSf and that it diould go to the hdrs male of the 
family, and that the trullees to preferve contingent remainders 
were inferted for the purpofe of preventing aiiy alienation by 
eny of the perfons in the fettlement as far as the rules of law 
would permit. To fay, as was faid by the couofel for the ap¬ 
pellants, that it was the intent of the parties that the firft tenant 
for 99 years and the firft remainder-man in tail when he came 
of age Ihould have it in thdr power to bar all the remainders, 
and that the truftees were appointed only to {^referve the eftate 
to the firft fon of Robert^ is we think without any foundation. 
If this had been the intent of the parties, R, DmHer would 
have been made tenant for life; for in that cafe it woidd not 
have been in his power without the d-uflees to have barred his 
iirft fon, but he and his fon when of age might have barred 
all the remainders. But be was made oidy tenant for 99 years 
for this reafon, that he together with lus fen when he came of 
age might not have it in their power to bar the remainder-men, 
and to prevent this very thing bdog done which is now con¬ 
tended for by the appellants. For as by the rules of law, in 
order to prevent perpetuides, an eftate for life only cannot be 
limited to a perfen not in being, this method was invented to 
prevent the alienation of the firft fen as far as the rules of law 
will permit, which is during the life of his fath^. It was faid 
that there was no occaiion to put this coi^buQioa upon it^ 
there being truftees appointed after eveiy limita'don for 99 
years, to prote^ the refpeddve remunders depending on thofe 
eftates. But this is plainly otherwlfe, for the words of the 
truft are to fupport and preferve the contingent remainderr^ 
u/ist and elates thereinajier Unutedt and not only the remain¬ 
der limited to the JitJi /on of Robert, Remainden are limited 

40 . »® 
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1741,<jtf tf^vnucj one of tlw ftioe of Reiert, aMtc mi ocftaiidy 4ie !a« 
-PAftjc^vMV ^ J^oitn.iht donorthat ■mnir one* of Ibem 0tou}d be pro- 
loflbed aa vdil aa the remaiadar »to the firft fon of Rohiif, -Biit 
‘thefe remaindera, and the lioiitatioas to .the other remainder- 
men, and even, that to Ea/ify htmfelf, might be defeated, if 
their eonltrudion were to tike pkce, aa appears from the pro- 
(eat attempt. For the fubfequeot trufteea after the limitation 
to Eu/eby coUld oi 3 .y proted remainders limited to his fons 
againft the alienation of the father, if ever he Ihould come 
into pofleflion, but were no fecurky^ at all againft any aliena¬ 
tions whidi might be made by Robert and his eldeft fon. 

Having thus fliewn what Was the plain intent ci the parties, 
I ftiall now come diredly to the two queftions. As to the firft, 
it was (as I am well informed) never mentioned till the laft ar¬ 
gument, and fhews 1 think only this, what the wit of man can 
do when it is employed in making otyedions. For there never 
(I think) was lefs foundation for any objedion than this. 
That this remainder to the firft fon of Eufeby Dormer was not 
good in.its original creation, and if it Ihould prevail, it would 
deftroy the whole ioteirt of the parties, and overturn the whole 
fettlement except the firft limitation to Sir Dormer for 99 
years; and furely this would be maledida expofitia But to 
' make out this point the counfel for the appellants infifted on 
thefe things; . 

ift. That the contingencies, on which the eftate is limited 
to the fon of Eufeby^ are the fame On which it is before limited 
to the truftees, and it is a rule of law, that where there are 
two claules in a deed repugnant to each other, the firft fhall be 
received, the latter rejeded; confequently the remainder limited 
to the firft fon of Eufeby is void. 

2dly, Though the word " end** in the limitation to the fon 
of Eufeby fhould be conftrued to mean the death of Eufeby^ it 
will likewife be void, becaufe though no eftate was before li¬ 
mited to the truftees after the death of Eufeby^ it is limited after 
the determination of his eftate, which is one of the contin¬ 
gencies on which the eftate to the fons of Eufeby is limited; and 
where an ef^HgeUi*‘limited to a perfon on two contingencies and 
the one is repugnant and void, the eftate can never take place. 

KoW both thele objedions are founded on a fuppofition that 
the w6rd lent in the linutation to the fon of Eitfeby means the 

.efiate 
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^/kOe he^ th^Hdio wNdi mt ffaioie 4t idcMei ooi;, and 

a fiot» tScfe obje^oQS iMt to tbo gronod* 

For firft, we tbiidc it'Oaay well relate to Uietjieie Umttd te ibe 
Irtffittt during fbe^^ onfkliea all will be very eon-' 

iiftent. That ia^ !§» fi)R<of Ettjidy it to take after the end td 
tbnr eftate, whieh ia after tike dieatb of KvfAy dc other fobi^er 
determioatioa theaeof, diat is Co fty, if they'ftvould do ana£k 
which amounts to a forfeiture, which to be fore they may do* 
And that ** term** may Hgnify an eftate for life or years, though 
not fo properly as>the Umitftion of time for wluch on eftate is 
granted, is faid in Cr. lit, 45. h. and fevecal other books j ami 
. it is frequently made ufe of in i^his fenfe even in common par¬ 
lance. But if it be taken to ftgoify the limitation of time, it 
muft relate to the term of thd life of Euftby^ that being the 
laft term before mentioned, and relatum refertur-proximo ante¬ 
cedent! ; and then it is ceVtainl'y good as to the ftrft contin¬ 
gency after the end of the term which is his death. And the 
words other fooner determination muft be reeded as words 
frequently are which are put in currente calamo, and can have 
no iignification, or perhaps they might be copied from fome old 
precedent before the Reformation, when thefe words were put 
in, becaufe at that time a man profefEng himfeli*^a Monk might 
be dead in law, though living, and his heirs might enter as if 
he were actually dead, and adminiftration might be granted by 
the ordinary. It feems to be a pretty ftrained conftrudion to 
refer the words faid term to the eftate of Eufeby^ becaufe it 
is mentioned at a great diftance in the fentence, and it is in 
no part of the fentence called a term. But fuppofiog it did 
relate to that eftate, there would ftill be as little in the objec¬ 
tion, for there is no repugnancy, ftiere being no eftate limited 
to the truftees after the death of Etfeby, So that the eftate to 
the fon may take place after his death, and the words oAer 
fooner determnation be rqjedled; and then thefe two eftates 
will not commence together, but at different times.' 


1741^.3, 

PARKHVAdt^ 
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As to what was laid that if an eftate wore limited on two 

/ 

contingencies and one is repugnant the limitation is void, it la 
too abfurd to defervc an anfwer. But as it was endeavoured 
to he fepported by a cafe, 1 fhall take notice of that cafe. The 
cafe eked to fuppont it was the cafe of Combetford v. Birfhe^ 
3 Lev, 157: hut that has no refemblance to this cafe, for there 
.an eftate was firft limited to truftees ibr 21 years, and then in 

cafe 
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tkfe none -of the W^^wra or (illtrs of the grantor or* imy of 
f eUldR» were Hving immecfietelf or after Ae ex|>ueti(ni 

<cif the term toliU hrothers and fillers in taU male, and in d^ult 
htttatt af <of iuiih i0(ie reanatnder to the leflbr of the plaintiR *11iere 
^ere fifters living, and a ch^d of one of the brothers, and lb 
adjudged that t\ie remainder could not talce j^ace. Certatnly the 
limitation to the brothers and fifters in that cafe, after they were 
all dead, was ahTurd and fidkukMisi but die cafe did not at all 
turn upon that, but as die remainder-man was to take nothing 
fill the brothers and fifters were all dead, and their children 
and feme of them were then tiving, nothing was more plain 
than that the remainder«roan could take nothing till thdr deaths. 
1 beg leave only to put one cafe to ftiew the abfurdity of this 
nofioa, and then lhall conclude this point. Suppofe ji, Ihould 
grant an eftate to JS, during his life, remainder to C. during 
the Uvea of and D. or the furvivor of them, would any 
one fay the remainder would be void beeaufe he would never 
take daring the life of B., there being an eftate before limited 
to him during his life ? But he would certainly have an eftate 
after B^i death during five life of D., if he furvived. But if 
what is contended for by the appellants be right, he would not, 
but the remainder would be void. For thefe reafons we are 
«f ojnnioa that the eftate limited to the firft fon of Et^eby was 
good in its foft creation. 

As to the fecond point, it depends on two queftions; 

ift, 'Whether the freehold were in the truftees at the time of 
file fine? 

idly, If it were, whether notwithftanding this the fine did not 
make a good tenant to the precipe ? 

To Ihew fiiat the freehold was not in the truftees, the counfei 
for the appdlants infifted on three things; 

ift. That the eftate limited to the truftees is void. 

idly. That if it were not void, it was but a confingent re¬ 
mainder and fo not vefted. 

3dly, That in their <^iaion it was no eftate at all, but only 
41 light -of entry. 

The forft objedloa was founded on thefe words, whereby the 
oftate is limited to them after the death of Robert daring bis life, 
ti^ may receive this plain aafwer, that if it were limited to 

7 them 
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•It Is ^tnhetl l%e«virft Opftii imy ^itier/imt tbOftmim^ ^ the 
^4if, ftod the eftftte ihfty detcrinlne bf throe o*cf woyo, by 
ftffitndon of ^me, Ainwader, or k k eettftkdy good, h*»t or 

if k detensuneokher of thofe thooe woyfc Itt firrof. 


At -to idle ieooiid oligedtiioQ theC the tnifteee had oqly aoootin* 
gent remainder, and confeqftentiythftit H «vas sot vefled at the time 
of this £oe levied, k de&rves a little more confideradon. The 
Arength of the atgoment k tbk. Aeofttiogeat aeouioder does 
not veft dii the oontingency happens, but in the mean dme the 
«ftate ■vefts -either ift- the heir or the next remajuider«maa. This 
is a oondageat vemainder, and the coadngency had not hap. 
^ned at the time of the liae levied, confefueody the reinaiader 
was ekher in Robert Dormr as heir of the body of JokM^ (to 
iwhom there k a limitation-in the fettlemeot,) or in Fleetwaod as 
the next remainder.man, and if it were in either it mud be agreed 
that the hne was well levied, and made a good tenant to the 
prac^ie. We admit all thefe pofitioaa but one, but it is upon 
that one that the whole depends, and that k, we deny that ibie 
^ate JoJimitedtatbe trt^eee wae^fitcb a eoatingetU rtmainder that it 
did not veft immdiaiely* The notion of a contingent remainder it 
a matter of a good deal of nicety, and if 1 fiiould trouble you with 
all that is kid in the books concerning contingent remainders and 
theinftances that are put of fuch contingent remainders I am afraid 
it would rather tend to puazle than enlighten the cafe. I choofe 
therefore to tell your Lordfliips what are the contingent remain., 
ders that do not veil;, and what remainders vek immediately, 
though they are fomedmes (though very improperly) calM 
contingent remainders. The definitloh which was |pveo by the 
counlei for the appellants of a contingent remainder which does 
not veft is ** where the particular eftate may determine before tbft ' 
remainder can take place in pofiellion, and that if it is uncertain 
when k will take place in poflelfion and it may Happen that k 
never will take place in pofleffioa, the remainder will not .veft,** 
But this is not a juft definition; for if this were true, it would 
ovfttturn ail the fettiements that ever were made* I will mention 
but one inftance, though:! mig^t xneation a thoufaftd; as where 
an eftme k linked to A, fur hk Ule, mmalBder an another and 
the heiix of body; 1 hdiewe tto.oMUi ,tii hk Mes ever 
jdovbtwl bfC fthk Mil 4 ft«fted-maMr I ftnA fee it k witbui 

4 A thdr 
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thdr de^nUion; £or fuppofe the remainder* maa in tail diea 
iHjthovt iflue befotre the tenant for life, then this remaituler wiH 
never take place in pofleiHoo. 

As therefore this is not a proper definition, we beg leave to 
acquaint your Lordfiiips what we think is: and we think there 
are but two forts of contingent remainders which do not veil; 

xfl, Where the perfon to whom the remainder is limited is 
not in efle at the time of the limitation; 

2dly, Where the commencement of the remainder depends on 
fome matter collateral to the determination of the particular efiate. 

Many inftances of fuch contingent remainders might be 
put which will fall under one of thefe heads, and I will beg 
leave to put one of each the better to illuftrate this matter. If 
the ill il limitation be to one for life or for years, and the next 
limitation to the fon of B, who at the time has no children, this 
is a contingent remainder of the firft fort. If there be a limit¬ 
ation to A* for life, remainder to B. after the death of J, S., 
or when a third perfon then at Rome returns from thence, this 
is a contingent remainder of the ie£ond fort. In the firfl: cafe, 
if the tenant for life fhould die, or the term for years expire, be¬ 
fore B, has a fon bom, the remainder never veils at all. And 
in the fecond cafe, if B, dies before J. 5 ., or before the man 
returns from Rome^ the remainder never veils, becaufe the death 
of y. S. or the return of the perfon from Rome were both con¬ 
ditions precedent. And thefe are inlbnces, amongll many 
others, of contingent remainders which do not veil, and of 
which you may find great variety in Borq/lon^s cale, 3 Coie ao. 
But the prefent limitation to the trullees plainly dote not fall 
under either of thele heads. The trullees were perfons in being, 
and their ellate was not to commence on any collateral matter, 
but upon all determinations of the ellate of Roiier/Dormer which 
could happen during his life, and the ellate was limited to them 
for no longer time. To enforce and illullrate this I bdg leave 
to mention two or three other things. Will any one Iky that 
any thing can defeend to the heir that did not veil in the am- 
cellor; fo that if nothing veiled in the trullees, the Hmitatioa 
to them and their heirs is nonfenfical. For according to this 
notion, if they ihould'die before the contingencies happen, their 
hoite can take nothing, and yet this word ** heirs** has been put 
In emj'filch liteiution for doo yean laft paft, for it is fo long 
* - fince 
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(ince the llatute of Ufts; lo that doting that tlmo wo hatt been 174^» ^ 
all in the dark, and thin oewUghtif butjoft fprung op, which 
if it prevail, for another reafon a*. w(eU at this, will ovcrtiim 
all the fettlements for 200 years la(l paft. tor in every one of 
them the limitation is either in the fame words as the prefent, in Error.' 
or afier the end or other^ner determnatio» of the parfktdar ef- 
tatCy which are words tantamount to this} for end or determination 
certainly comprehends dee^b as well as ^uxton of time. If 
therefore I could not make this condftent with the rules of 
law, though I humbly apprehend 1 plainly have, 1 ihould 
rather choofe to put a conftrudion on thele words contrary to the 
rules of law, than overturn many thoufand fettlements, accor« 
cling to this maxim founded on the heft reafon, communis error 
facit jus, and ut res magis valeat quam pereat. But the prefent 
cafe for the reafons I have already mentioned is not, 1 think, 
liable to this ubjedion; to prove which I beg leave only to put 
one cafe. A. tenant in fee grants an ellate to B, for 99 years 
determinable on his life; fuppofing B. outlive the term, or fur- 
render, or forfeit, no one I believe will fay but that A. may en¬ 
joy the ellate again. If fo a contingent freehold was in him 
during the life of B .; for it could not be in B,^ becaufe he had 
only a chattel intcreft; and it could not be in any one che. 

And if it were in A.^ it muft be a vefted intereft, for it was never 
out of him. And if A. had a contingent freehold during tli« 
life of B.^ no one can fay but that he might grant it over, and 
if he do it mud: be of the fame nature it was when it was in 
A.y and confcquently a vefted freehold. And this cafe I have 
put is exprefsiy held to be law in Co. Ut. 4a. a. in Cbolmkyo 
cafe 2 Co. SI. and in the Year Book of Edtv, 3. which is 
there cited I fhaii conclude this head with the calc of Elie v. 

OJbortty 2 Vera. 754, which was cited as an authority by the 
appellants. It was cited by them to prove that if fuch truftees 
join with the tenant for years and the next in remainder to 
bar the other remainders, it was not a breach of truft: but as to 
this point it is but a /lender authority; 1 ft, Becaufe chough Lord 
Cowper was a very great man, other Chancellors as great as he 
have been of another opinion, adly, Becaufe in this cafe there 
was no remainder but to the heirs of the body cd* the tenant for 
ye^^^8 and to his own right heirs, and a fine only by him with¬ 
out the trufiees would have barred them by way of dioppeL 

But 
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But though I think It a very (lender authority as to the point 
for which it was cited, 1 think it an authority in point for the 
refpondentsj beci^ufe it is exprefsly laid down for law in that 
cafe, that though the remainder to the truftees was limited to 
tliem by words exa(^ly tantamount to the prefent, yet that the 
freehold was veiled in them during the life of the tenant for 
years. And therefore I lhall leave this point upon this cafe and 
-what I have before faid. 


Third point; as to its being barely a right of entry: as I bc.> 
lieve this was never before faid, as it is contrary to common 
fenfe and all the notions of the law, 1 am almoll alhamed to 
anfwer it, hut as it was fo ftrongly infilled on, your Lordihips 
will forgive me if I fay a word or two upon it. It was faid 
that though it were only a right of entry, yet the truftees might 
enter for the forfeiture, which they could not do, unlefs they had 
an eftate; fora forfeiture is on a condition annexed to the efiate, 
for which a right of entry cannot be referved to a ftranger, for 
this plain reafon, becaufe if he Ihould enter, what efiate inufi he 
have? This 1 always thought to be undoubted law, but a cafe 
is cited to the contrary, which was the cafe of Jemot v. Cowley^ 
\Saund,,\\l> which is thus Hated there; A. being feifed in 
fee of lands granted a rent-charge in fee out of them, and alfo 
granted that if the rent Ihould be in arrear the grantee his 
heirs and alligns might enter on the lands and hold them until 
he or they Ihould be fatisfied for the rent; the rent was in ar- 
rear; then the grantee entered and made a leafe to the plaintilF 
who brought eje£lmenf; and upon a fpecial verdid it was ad¬ 
judged by the whole Court that the grant was good, and that 
the grantee by entry had fuch an efiate that he might make a 
leafe to the plaintiff to enable him to maintain an ejedlment. 
And fo the plaintiff* had judgment, which was affirmed in the 
Exchequer Chamber. I am not quite fatisfied that that cafe is 
law (a ); but if it be, it is nothing to the prefent cafe; for the 
judgment mufi be founded upon this reafon, that the words in 


(a) Sir T. Raym. 135,158; 1 Sid, t<3, 
262. 344} and i Lev. 170} particularly 
the latter, where thia cafe is more fully 
reported} according to which it appears 
that the cafe was argued at three feveral 
aioKS, ind that the ^urt in givingjudg- 

9 


ment relied on the cafes of Ed^ar v, Mo^ 
linst'Tr. 14. Car. 2. C, J 9 ., and HavergiB 
V. Jiartf Cn. Jac. 310. See HafftUi, 
Hodgfon V. Gautthwaittf See alib 
Har£» Ct, IdL 203. a. note (3). 


ilie 
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the grant were fufficient to gii^ the grantee an eftate in the 1741, Eo 
land on a condition precedent, vwst the non>payment of the 
rent. A cafe in 540. and anotl»^ in 1 Ch. 1. 127. b, 
Cbudleigb\ cafe, were like wife mentioned. That though in a Leflee-ef 
feoffment to ufes, where the whole ufe is limited, and confe- 
qnently the whole eftate is out the feoffees, yet upon Ibme 
contingencies to prevent the deftru^on of the ufes and nt ret 
magis valeat quam pereat, a feintilla juris to enter and preferve 
the ufes Ihould be confldered as remaining in the feoffee. This 
was a great ffretch in the court and a commendal^e aftutia td 
invent a method to prevent the ftatnte of ufes woihing a wrong 
and overturning the intent of the parties. It is ftrange there¬ 
fore to apply this to the prefent cafe, and to fay this ought to 
be done contrary to the known rules of law, in order to dO 
wrong and overturn the intent of the parties. 

I 

But there dill remains fomething to be confldered, and that 
is whether the 6ne levied by Robert and FUetuood might not 
make a good tenant to the prxeipe, though the freehold were 
in the tiuffees. That it could not, as the fine of Fleetwood^ 
feemed in great meafure to be admitted; and to be fure it could 
not. For a fine by him in the reverfion, who could not make 
a feoffment, could not be confldered as a feoffment; and the 
whole argument was founded upon that. And to be fure if the 
fine amounted to a feoffment, it would give the cOnufee a free¬ 
hold by wrong, which is fufficient to fupport a recovery, if the 
truftees did not enter and avoid the feoffment before the recovery 
fuffered, as they did not in the prefent.cafe. The whole quef^ 
tion therefore depends on this, whether the fine by tenant for 
years was a feoffment or not. It was urged by the counfel for 
the appellants that a fine is a feoffment on record, and many 
cafes were cited which 1 fhall not particularly enumerate, as 
there has been no judicial determination, and as they are all 
founded on Co. Ut. ic./>, where he fays peremptorily that a 
fine is a feoffment of record. He was fo very great a man that 
unfortunately all his dida (though feme of them when they 
come to be thoroughly examined by thofe who arc nulltus ad> 
didi jurare in verba magiftrl will be found not to be right) 
have paffed for law ever fince. 

Cut ih oppofition to his authority I fliaU beg leave to men¬ 
tion. 
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1741,*2. I, The reafon of the thing j 

PaIkmTmt opinion of fome great lawyers of late j 

SmTth •authority as great as his own direfltly contraty to 

his. 

in Error.' !• As to the reafon of the thing. A feofiment operates in the 
Rrongell manner, becaufe of the notoriety of the livery. If a fine 
be a feoffment, it is fu before the proclamations, and yet till then 
it is as clandefiine as any kind of conveyance whatfoever. If a 
feoffment were made, the trufiees might immediately -enter and 
avoid it: but a fine being a difcontinuance they can only do it 
by adion. What therefore feeroc'd to be admitted is not fo, 
that Mr. J. Dormer might have done this by feoffment. He 
might indeed, if the trufiees bad flood Aill; but if they had 
-entered immediately, they would have avoided it. Whereas if 
a fine be a feoffment, it cannot be avoided but by adion, and 
before that could have had its effed, the recovery would have 
been fuffered and all over. Befides a fine may be of tithes, and 
cf a remainder, of which there can be no feoffment, and yet in 
eich of them it is faid, come ceo que il ad de fon done; for 
though done may lignify a feoffment, yet it fignifies many 
things befides, as is faid by Coke himfelf, Co. Lit. 9. a. 

2. To get off this abfurdity Lord Chief Juflice Holt and 
Lord Macclesfield both great men, in the cafe of Hunt and 
Bourne (rt), and in the cafe of Carter and Barnadifion (^), held 
that it only prefuppofed a feoffment in fuch cafes where the party 
levying the fine had fuch an ellatc that he might properly make 
a feoffment, as not caring diredly to deny the authority of 
Lord Coke. But I think, if it were material, I could prove 
that it does not even prefuppofe a feoffment: but admitting 
that it did, it will not help the prefent cafe, becaufe that fuppo* 
fition will only be evidence againA perfons parties to the fine; 
for it would be no more, even though a feoffment found on a 
fpecial verdifl. 

Lafily; I promifed to cite an authority as great as Lord Coke 
himfelf to the contrary, and I mean bis own. For though in 
Co. Ut to. Uf he fays that a fine is a feoffment of record,” 
yet in the page before 9. a, are thefe words, ** A feoffment is the 
moft antient and moft neceffary conveyance, both for that it is 

(a) Salk. ^39. But there the Court denied a fine to be a feoffment of record. 

(^) I P. Wm. 519. 


1 


folemn 
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Iblemn and public, and alfo for that Itclearetb all difleillns, 1741,2. 
abatements, intrufions, and other defeafible eftatcs, which nci- 
tlier a fine recovery nor bargain and fale by deed indented and 
inrolieth'do.** If this be fo, a fine is not a feoffment; and Leff^of 

here I will leave this affertion of his, that a fine is a feoffment » Enor.' 

of record. That a fine levied by tenant for years is void againfi: 
all firangers, and that they may plead partes finis nihil habue- 
runt is faid in every book which fpeaks of it; and therefore 
I ihall mention no other cafes than 5 Co. 124, Sqffyn'i cafe; 

3 Cb 78, Fermor'i cafe; and Ihrd. 400; where it is exprefsiy a 
ib adjudged, becaufe of the imbeciliity of the eilate, but it is 
faid that though it was admitted to be void againft ftrangers, yet 
it was good againft himfelf and tbofe who claimed under him, 
and fo not abfolutely void; for if it were fo, how could it be 
void and a forfeiture at the fame time. If there were any 
thing in this argument, it proves nothing in the prcfent cafe, 
becaufe it muft be admitted tliat the leffor of the plaintiff is a 
ftranger to the Fine. And that it may be void as to him and 
yet a forfeiture at the fame time, 1 beg leave to mention the 
common cafe of a copyholder; if he make a common law 
g’*ant of his eftate, it is good againft all perfons but the lord: 
but it is void as to him, and yet a forfeiture. For the bare at¬ 
tempt only to do a wrongful thing creates a forfeiture, which is 
exadly parallel to the prefent cafe. 


I beg your lordfliips’ pardon for taking up fo much of your 
time, and will add nothing moie but that we are all unani- 
moufly of opinion that the leffor of the plaintiff’s eftate was 


good in it’s firft creation, and 
fine and recovery (a).” 

(r/) Lord HafdiLulc Chancellor afier- 
w irds decreed that the defendants (hould 
account v^ith the leflor cf the plamtifF, 
w/r, for ad the ic nts and profits of 
the eftatcs from the time when his title 
firft accrued,^ from his father’s death, 
even for thufe that accrued before he made 


that ic was not barred by the 


an adual entry to avoid the fine Dor^ 
mer v. ForU/cuej 3 Atk. 124. But, in a 
court of law the party can only recover 
the profits that accrued after fuch adual 
entry. Cempere v* liuks^ 7 Z). £? if. 
7 ^ 7 ^ 
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Monday 
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A teowtiR 
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Suss AH A X>Avis agalnji Rebecca Lees. 
HE opinion of the Court was thus delivered by 


"nay ptay a 

vMw either^ WtUcs Lord Chief Juftice. ** This 4:ome8 before the court 
ter the de.' on a formedon in remainder, in which the tenant Rebecca Lees 


^nandant hai 
I. counted. 

But hr is 
not entitled 
.foa vieMr 
Inhere it is 
clear that he 
knows what 
lands are 
demanded. 

It if no bar 
to a view to 
counterplead 
that the te- 
r nant is in ac¬ 
tual pofltffion 
cf the lands 

demanded 
without add¬ 
ing ** ard 
of no other 
lands in the 
/ame viir* 


has caft nine eflbigns; and then after the ninth eflbign comes 
and prays a view in thefe words; At which day, to wit, on the 
morrow of St, Martin comes the faid Sufanna by her attorney 
aforefaid, and offers herfelf the fourth day againil the faid JRe- 
hecca in the plea aforefaid; and the faid Rebecca by W. Burk 
her attorney comes and prays view of the tenements aforefaid 
with the appurtenances whereof &Ct*’ 

Then the plaintiff counterpleads; And hereupon the faid 
Sufanna prays leave to counterplead the faid view here until the 
oftave of Saint Hilary &c. At which day here comes as well 
the faid Sufanna by her attorney aforefaid a.s the faid Rebecca by 
her attorney aforefaid, and the faid Sufanna as to the demand 
of the faid Rebecca to have view of the tenements aforefaid with 


the appurtenances faith that the faid Rebecca ought not to 
have view of the fame, becaufe fhe fays that the faid Rebecca at 


the time of fuing forth the original writ of her the faid Sufanna 
in this behalf and long before was and now is in the adlual poi- 
feiHon of the tenements aforefaid with the appurtenances in the 
faid writ mentioned, to wit at Barlow aforefaid ; And this Ihe is 


ready to verify; wherefore (he prays judgment whether the faid 
Rebecca ought to have view of the tenements aforefaid &c.** 


To this the tenant demurs generally, and prays judgment 
and a view of the (aid tenements with the appurtenances to be 
adjudged to her &c. 


Two objedions have been made (<i) j 
Firft, That the tenant comes too early, for that fhe ought net 
to come before the demandant hath counted; and 

sdly. That the tenant is not entitled to a view at all in this 
cafe. 

(tf) This cafe was argued on the «5th of j in fupport of the demurrer, and WtOti 
Jw» in the term by BMiU Serjt. | King’s Serjt. contri. 


As 
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That the tenant may have a view after the demandant has 
counted appeals not only from the books already mentioned, but 
likcwife from feveral precedents in the books of entries; nay it 
has been holden that he may demand a view even after a ge¬ 
neral imparlance, as appears by Dyer (a) 210. though he is 
of a contrary opinion, and it is likewife faid in VraSica IValliee^ 
in the place before cited, that he cannot. But, be this as it will, 
it plainly Ihcws that a view may be demanded after the count. 
And I believe it ufually was fo, becaufe the tenants generally 
flayed as long as they could before they demanded a view, that 
they might delay the demandant the longer. On the other hand 
if it may be, 1 think we ought not to difeourage thofe who 
demand a view before count, both becaufe there are dilatories 
enough in thefe fort of adions already, and becaufe wherever 
it is after a count the demandant muft count de novo by a 
fimilis narratio; fo that the flrfl count feems to be to very little 
purpofe. 

(fl) In thecaie cited from Dyer zio. I. though the proihonotary and the clerks 
it-is dated to have been the opinion of the thought othetw.ie. 

Court that he fliould wt have a view, 

4T 
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As to the firfl objeiflion; it is attempted to be fupported by 
Booth on real aflions, p. 37 i where he fays, “ In moft real 
adions after the demandant hath counted the tenant may de¬ 
mand a view ;** from whence it has been inferred that he cannot 
demand a view before, though it is not exprefsiy faid fo. But 
he cites not cafe for this, but only a law didionary. The fame 
book likewife fays, p. 42., that when a view is returned by 
the flieriff the demandant muft count de novo, which, as has 
been innfled, implies the fame thing. But this is only the fay¬ 
ing qft Booth himfelf, and hd cites here no authority at all. But 
there is a book of good credit, where the fame thing is faid, and 
that is Pratlica Walliee p. 23. The words are “ after declaration 
is put in and a rule given to anfwer, the tenant may demand 
view of the lands, which muft be done in Court or office before 
the rule is quite out.” And it is there alfo faid that after the 
writ of view the demandant muft declare de novo by a fimilis 
narratio. But we think that both thefe authors are miftaken, 
and that the tenant may demand a view either before or after 
the count. 


And 
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Aad that there may he a view before count U f^ip from an 
ancient hook and of very great authority, I mean Glanville de 
tegibusj L a. e, i, a, and 3.--C. i. Utroque autem litigantium 
praifente in curia et petente clamante tenementum pecituop, 
poterit tenens petere vifum terra:. Sed ad hoe, ut detur ci inde 
fefpe^ui!, diilinguitiir utrum is qui tenet habeat plus terrae in 
vill;a ill^ ubi terra ilia quae petitur eft, an non. £t ft plus ibidem 
non habuerit, nulla dabitur ei inde dilatio: fin autem plus terrse 
ibi habuerit, tunc dabitur et inde refpe£lus, et alia dies ei ponetur 
in curia; et cum ita receftum fuerit a curia, ad tria eftbnia ra- 
tionabilia poterit tenens recuperare de novo, et prxeipietur vice- 
comiti illius provineix ubi tenementum iilud eft quod mittat 
liberos homines de comitatu fuo ad videndam terram illam per 
hoc breve;”—C 2. “ Rex vicecomiti falutem &c &c”—C.3. 
** Poll tria eftbnia rationabilia vifum (errs comitantia, utroque li- 
tigantium iterum apparente in curia, petens ipfe loquelam fuam et 
clameum oftendat in hunc modum &c.”—In Bro, Abr. tit. 
*^Vtewf pL^c^. it appears that on a writ of entry the tenant 
demanded a view before the count; and it plainly appears by 
the book that fuch demand was regular, and that he may either 
demand it before or after count. In Hearne's Pleader fo. 527. 
(as cited by the counfel, but it is properly p. 464, for the book 
is mifpaged (/i) in Formedon) there is an entry of a view had 
before the count; for the view is prayed M. 32 & 33 Ellz. and 
the declaration is 33 & 34 Eliz .; and it appears there that the 
tenant prayed a view upon his firft appearance after the laft 
eftbign, as flie does in the prefent cafe. See alfo Raf, Entr, 
376. a. pi. 2. & 3 ; Cliffs Entr. 358. In the cafe of Sleigh v. 
Cbetbam and wife in Lutw. 849 b, in foi medon, it appears that 
the writ of view was tefte’d on the 27th of April 33 Car, 2. and 
that the demandant did not count until Hil. 33 & 34 Car, 2 j 
fo the view muft have been prayed before the count. And in 
Co, Entr. 331. b, in formedon the view was certainly before 
the count, though the entry there is a little particular; for after 
the laft eftbign when the tenant appears, it is entered that the 
demandant ad tunc petiit verfus tenentem tenementa prsedidla ut 
jus fuum per diQum breve dominte reginas de forma donationis 
in remanere &c; which can never be taken to be a count, foe 

(a) But though there is a chafm in the former pages of this book, the reference 
in queftion is in the printed page 527. 


the 
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the count efkerwards fifli be»1y four colnmne, but it feems to 174a. 
mean no more than what is foM in' the prefent cafe, that 00 the 
appearance of the tenant tl>t demniant ^nd herfdfagainft the 
tenant in the fdea nforefaid^ and feems to be agreeable to what is 
faid In GlanvUle^ utroque autem litigantium pratfente In curil, et 
petente elamante tenementom pctitum, tcnens petit vifum. It 
appears likewife plainly from the cafe of Wickham v. Enpld and 
wife CrOtCar, 35 ** that the view there, which Was in dower, 
was before the count. We think therefore that there is np 
weight in the fira objeflidn, but that the tenant may p»y a 
view cither before or after the demandant hath counted. 

Secondly; As to what is infilled in the countcrplca, we think 

likewife that it is not fufficient to bar the tenant of her view. 

* 

We agree that the exceptions fpecified in the ftatute of 
Wejim, 2. (a) c. 48> are not all the cafes wherein a view ought 
to be denied, but that they are put for example’s fake, and that 
the true rule is that which is mentioned at the beginning of that 
chapter, that a view, being a dilatory, lhall not be granted unlefs 
where a view is neceflary. Wherever therefore it is plain that ' 
the tenant has fufficient knowledge what it is that the demandant 
fues for, there a view lhall not |e granted; as for inftance 
where a church is demanded, called by the name of a particular 
Saint and lying in fuch a vill, and the tenant fays there arc two 
churches in that vill and therefore demands a view, the demand¬ 
ant fays by way of coqnterplea that there is but one church of 
that name in the vill j this was holden a good counterplea, and 
the view was denied by the court, 36 H. 6. 16; in Bro. *Jbr. 
dt. “ YiewC pi, 70., and in Fitz. Abr, tit, ‘‘f 7 ew,” pi 22. I 
could put many other inftances of this fort, but I choofc only 
to mention one which is exadly parallel to the prefeot, and 
which is mentioned in what I have already read out of Glanville^ 
that if the tenant be in poffelfion of more lands in the vill than 
the demandant fues for, then he is entitled to a view becaufe 
he cannot fay what part of the lands are demanded; but if he 
be in poffelfion of no other lands but tbofe, then he lhall not 
have » view. In order therefore to have made this counterplea 

(«} Stab t} Ed, 1. 1. 4S; 

"OOd, 
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^ 742* good, the demandant (hould have faid that the tenant was in 
Datu po0ei&on of the lands demanded and of no other in the fame vill 
Barlow; which fhe has not done. The rule in 3 Rol. Abr. 
730. Letter (I.) mentioned in the argument is certainly a right 
one, that where the jurors ought to have a view the party {hall 
not have onet but it does not extend to the prefent cafe, for k 
extends only to fuch adions where a view is demandahle of 
right, as in the cafe of an aflizd de novel diflTetfin, afGze de 
nufans, and an action of wafte. But notwithftanding the late 
llatute 4 & 5 An, c, 16. it is merely difcretionary in the Court 
in a formedon whether the jurors (hall have a view or not, ac> 
cording to the circumftances of the cafe, and therefore this is 
no reafon to deny the party a view. 

The judgment therefore of the Cdurt is that, notwithftanding 
the counterplea of the demandant^ the tenant muft have a 
view. 


T. i6«G. 2. 
WednfrdAy» 
July yih. 


Devifr to A, 
for life, chea 
to ibe chii- 
dffo of A. 
fucceflively 
and their 
heirs, ard if 
A. die with* 
.out i/Tue then 
to B. (fon of 
the elder 
brother of 
A,) in fee; 
held that A. 
only took en 
xiUicfor life. 


Daniel Ginger on the Demife of John White 
againfl Elizabeth White. 

The following opinion o# the Court was given by 

Willes^ Lord Chiet Juftice. “ This comes before the 
Court (c) on a cafe referved by my late Brother Denton at the 
affizes for the county of Surry^ 24th of March 9 Geo. 2. 

The cafe is thus; JoLnWhite^ the cider, grandfather of theleflor 
of the plaiatifi', being feifed in fee of the premifes in queftion, and 
having two fons and one daughter, Henry^ john^ and Sarab^ made 
his win on the 20th of December 1706 in thefe words; after a 
devife to his wife for her life of part of his houfe, he gives ** the 


This cafe was argued at five feveral 
tintes i after the two firit arguments which 
took place in Eafier and Michaelmas 
terms 1737, the Court were about to give 
judgmeot in favor of the defendant: but 
on the day when the Chief Juftice in- 
eended to have given that opinign, he be¬ 


gan to ■entertain a doubt whether Jibn 
the fon took more than an eftate iot life; 
he accordingly deferred giving judgment 
then, and the cafe was alter..ard« argued 
in E^tr term 1739, in Muhaelmas term 
1740, and in Michaelmas term 1741, and 
judgment was not given until Julj 174s. 

7 fame 




TRINITY TERM, dSGbo.II. G P. 

fame with the appurtxmanees and that part which he had given 
to h» wife after her deceafe unto his fon John for his life and 
to his daughter Sarah for her life in cafe flje Ihall live unmarried dem Whiti 
in common between them, but in cafe the faid Stu^ab Ihall marry Whit^. 
or die before Jobn^ then in either cf the faid cafes the laid John 
Ihall have the foie ufe of the houfe for his life, and from and 
after the deceafe of the faid John and Sarah or other determin¬ 
ation of their ellat^ therein he wills and devifes the faid houfe 
to the male children of the faid John fucceUively one after 
another as they are in priority of age and to their heirs; and 
in default of fuch male children he gives the fame to the female 
children of the faid John and their heirs; and in cafe the faid 
John Jhall die without ijjiie, then he wills and devifes the houfe 
and premifes to his grandfon John White his heirs and alfigns 
for ever.” , 

John White the fon had no iflue at the time of making the 
will, nor fince. On the death of the teftator John and Sarah 
entered and enjoyed the premifes according to the will. Sarah 
is fince dead, and John lurvived her, and on her death entered 
and enjoyed the whole premifes in queftion according to the 
will j and after her death (and that of the teftator’s wife) by in¬ 
dentures of leafe and releafe dated 9th and 10th of January 
1718 he conveyed the premifes in queftion to John Steer and 
his heirs to make him tenant to the freehold in order to fulFcr a 
common recovery, and declared the ufes to himl'elf and his 
heirs, and afterwards a recovery with double voucher was duly 
fuffered; and afterwards John fettled the premifes on the de¬ 
fendant Elixabeth his wife and her heirs. John the fon died 
about a year ago without iflue. Henry the eldeft fon of the 
teftator is ftill living; and his fon John the grandfon and devifee 
of John White the elder is the leflbr of the plaintifll 


The queftion referved is whether John the fon took by the 
will an eftatc-tail, and fo had a power to fulTer a recovery and 
thereby to bar the remainder to John the grandfon, or whether 
he was only tenant for life. 

This is the general queftion: but it will depend upon two 
points, 

ift, Whether he took an immediate eftate tail by the deviie 
to his male and female children; 

4 U zdly. 
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adly. If he did not, whether or no thefe words ** In cufe the 
faid John {hall die without iifue’* did not give him an eftate 
tail by implication in remainder after the limitation to his chil-*^ 
drcn; for in either cafe the recovery would bar John the lelTor, 
becaufe he claims by the fubiequeut devife *‘in cale John his 
uncle died without ilTue.” 

I 

As the quellion arifes upon the conftruflion of the will, I will 
conhder in the firft place (as 1 will always do in cafes of this fort) 
what was the intent and meaning of the teflator; becaufe if the 
intent of the teAator be plain and clear, though to be fure it 
cannot take place if it be inconlident with the rules of law, I 
will always endeavour, if I pofilbly can, that the intent of the 
teflator may take eflfedl, and will never take pains to find out 
little niceties in the law to defeat the intent of the teflator. For 
it is an excellent rule in the conflrudion both of deeds and wills, 
that verba intention!, et non d contra, debent infervire. And 
now 1 am upon this general topic, before I enter upon the par« 
ticulars of the prefent cafe, 1 beg leave to take notice of one 
miHake (for fo I think it to be) which has occafioned more con- 
fufion in refpe<^ to the conflrudion of wills than any one thing 
whatfoever. 


What I mean is that a notion has prevailed that fuch particu¬ 
lar words in a will are as much technical {a) words as others are 
in a deed, and as ncceffarily pafs fuch an eflate in a will as others 


[a) In Doe d, Comberbach v- Perryrt^ 
3 Csf £. 490, f. Lord Kenyon Chief 
Jufticc faid “ There is no doubt but tnat 
formal words may be controlled by the 
context of the will: but we* ought not to 
rcje< 5 l the legal meaning of ihofe words, 
unlels we are clear that in fo doing we give 
effeft to the devifor’s Intention ’* 'J'he 
giving cfFcf£l to the intention of the devifor 
is the rule by which the courts proceed in 
conlhuing wills; and they will put that 
con(lru£lion on the will that will bed an- 
fwer the dcviCor^sgenera//nfenf/on, though 
by fo doing they may defeat fomoparticu^ 
hr intent inconfident with it. Roe d, 
Do^onv, Grewy z WiiJ- 323; Denn 
JVebh V. Puckey^ 5 2 >. £. 303; Doe d. 

Davy V. Burnjall^ 6 D. B* 34 j Doe d. 
Candler v. Smithy D, SV* 
d. Pikndford v# Jpplin^ 4 Z>. W 82; 

7 


Doc d. Bean v. Halley^ 8 /). W 5 J 
and Robinjon v. Robinjon^ t Burr, 38 ; in 
the 1 aft of which the devife was to L. 
Robtfijon for hfe and no longer^ and after 
his deceafe to fuch foil as he fhould have, 
talcing the name of Robinjon^ and for de- 
faiil of fuch iflue” then over; and there in 
order to efFedtuate the general intent of the 
devifor it was holden that Z. Robwfon took 
an eftate tail, notwithftanding the words 
“ for life and no longer.** And in Doe v. 
Applin^ where the devife was To A. for 
life and sifter his deceafe io andamong/i W\s 
idue, and for default of idiie’* then over. 
It was ruled that A, took an clhite tail, 
and that the words ‘‘ and amongft** muft 
be reje£led, otherwife the devifor*& general 
intent, which was to prefer the ifluc of A* 
to the more diftant branches of his family, 
would be defeated. 

do 
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do in a deed; as for ioRanee that the wool ijfue or cbildreH^ 1742. 

where there are no^e at the time of the dcvife, do as neceflaril7 

create an eftate tail in a will as heirs of the body do in a deed. dan.WH iTt 

diPailM 

• Wmiti. 

But this I take to be a grofs miilake; for why doeiNibe word 
tffue in a will fignify the fame as heirs of the btdy f Only be- ' 
caufe it may be fiippofed that the teftatqr, who was ignorant of 
the law, intended it ihould have that conftrudion. It does not 
therefore vi termini create an eftate tail in a will as heirs of the 
body” do in a deed, but orrly where it appears to be the intent 
of the teftator that the word ftiould have that conftrufkion, or at 
leaft that it does not appear that the intent of the teftator was, 
otherwife. 

In order therefore to find out what conftrudlion is to be put 
upon the words of a will, ve ought in the firft place to confider 
what the intent of the teftator is, though this I am afraid is too 
often the laft thing that is thought of. But the Court of King’s 
Bench in the cale of Law v. Ddvies [a) M. 3 Geo. 2. laid fo 
much ftrefs upon this, and upon the notion Which I have now 
endeavoured to eftablifti that they determined upon the ftrft ar¬ 
gument that even the words “ heirs of the body” ftiould not pafs 
an eftate tail in a will, becuUle it plainly appeared to be the in¬ 
tent of the teftator that they ftiould notfor after the words 
“ heirs of the body” he added thefe words “ that is to fay, his 
firft, fecond, and every other fon.” Mr. J. Reyfiolds was pleafed 
to fay upon that occafion “ Shall not a man be allowed to fpeak 
his mind in his will Surely a man ought to be allowed to do 
fo; and yet if we confider how miferably fome wills have been 
tortured, we may fairly fay that this is a privilege that is not 
always allowed to teftators. 

Having premifed this in general, I come now to confider the 
particular words of this will. And I think that the teftator’s 
meaning is as plain as poftible, that John his fecond fon ftiould 
only have an eftate for life, that the children of John ftiould 
have an eftate in tail general, and that in default of fuch iftue 
the premifes ftiould go to John the fou of his eldeft fon in fee. 

<<?} FUzg. 113} 2 Lord Rajm. 1561; i Barnard^ 238; 2 Sir. and 2 Eju. 

Cqf, dbr. 316.^/. 28. S. C. 


Let 
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X74^ us iee therefore in the n^xt place, whether the words of 

Gim4ba the will, according to the rules of law, will admit of this coa- 

^*"*^^^‘*^* ftrudlion. In the firft place I will confider the devife to the ttia^e 
White, andfemale children and their heirs. That by the words “ heirs” 
in both pli^es mud be meant heirs of the body” cannot be de- 
' ’'tiled, becaufe in the fird place the male children could not die 

without heirs if any of their fiders were living; and the female 
children oi John the fon could not die without heirs if yobn the 
grandfon, the fon of Henry the elded fon of the tedator, were 
living. The tedator therefore by 'the word ** heirs” mud ne- 
ceflarily intend “ heirs of their bodies,” according to the cafe of 
Nottingham V. Jennings (j) 7 r. iiW. B, 25 ., which is founded 
on the cafe of Webb v. Hearings Cro, Jac. 415, and the cafe of 
Hearn and Alkn^ Cro. Car. 57. It had been otherwife indeed 
if the remainder had been limited over to a drangcr ( 3 ); becaufe 
in that cafe theie is nothing to fhew that the tedator intended 
by the fird wordb heirs of the body', for in that cafe he might 
apprehend that a fee-fimple might be limited after a fee-fimplc, 
which it cannot be by the rules of law, and therefore fuch limi¬ 
tation to a dranger has always been held to be void; as appears 
by two cafes in the Year-Books 19 Hen. 8. 8. b. and 29 Hen, 8. 
in Dyer 33, and by many other ancient cafes, befides a modern 
cafe of Crumble v. 'Jones (r), adjudged in B. R. HU. 7 Anne, 


In my arguing of the prefent cafe, I fliall therefore all along 
take it for granted that the word “ heirs” annexed to the devifc 
to the children oijobn is to be con^ued “heirs of their bodies.” 


That the word “ children” in a will will fometimes create aU 
edate tail I do not deny; but what I infid on is that as this will 
is penned, according to the rule laid down in Wild\ cafe 6 Co, 
17. it does not create an edate tail hfre, and that all the cafes 
in the books where the words “ children” and iflue” have been 
adjudged to make an edate tail in a will are plainly didiuguifh- 
able from the prefent cafe. 


(a) Cited in Piejioii d Eazlf v, FinnelU 
5r. 12 & 13 G90. 2 Jup 166 Sec alfo 
V. FunnclU and the cafes there re- 
ferred to; and Goodright d. Go'odrldge 


v* GondttJge^ Mit.h% i6 G 2. G B. pofi, 
(£) See the cafes referred to in n. a* 
(r) Sup* 167* n. a* 


The 
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Tht calc of in I'oint: If a dtvifc be to A. and hs 1742. 

children, iftheie be nochildreii'then in being, it gives an eftait- 
tail, becaufc the deule lb in words de piefenti; and theie being 

^ • ap i f t 

no children in being, ilicy miift take by way of limitation. P>’!i W un t. 
if a devife be to A. and after bis deceafe to his children, A, has 
only an eftate for life, becaufe then the words plainly fhew that 
the children were intended to take by way of remainder {a). 

But in the prefent cafe it is not only faid ajier bis deccafe^ but 
after the determination of the former ejiates, which plainly fhews 
that the. devile to the chirdren was intended as a remainder in 
the prefent cafe. Bcfides, as 1 fhall fhew more parriculaily 
when I come to diftinguifli it from thofe cafes where the werd 
“ children” has been conllrued to create an eftate‘tail, there are 
mmy mo'^e exprcITions in this devife which plainly fhew that the 
word “children” ought to be conftrued as a word of purchafe 
and not of limitation. 

The cafe of Kin^ v Mtlling^ reported in i Venir. 225 ( 5 ) &c 
and the cafes there cited* to flicw that the words “ iffiie” and 
“ children ’ have been fometimes conftrued fo as to create an 
eftatc-tail, do not come up to the prefent cafe. The ftrongeft 
calc is that which he cites out of Moor 397. of a devife by A, to 
his Ion for life, and after his deceafe to the men children of bis 
hod)\ which was held to be an eftate-tail. This indeed feems 
contrary to the judgment m U ild\ cafe; but it is very different 
from the prefent cafe, and is diftinguifhed by my Lord Hale 
from Wtld\ cafe becaufe of the words “ children of bis bodyf 
which are proper words to create an eftate>tail and fhew that be 
bad an eye to an eftate-tail, which words are neither in Wild'z 
cafe or in the prefent. 

In the cafe of King v. MelUng itfelf the devife was to Barnard 
for his natural life and after his deceafe to tbe iffue of bis body by 
a fecond wife; there were the words of bis body, Jind befides the 
word “ iffue,” which as Lord Hale himfelf fays is a much ftronger 
word than children: it is nomen colle^ivum, and takes in the 
whole generation (u) vi termini, and in common parlance it is 

{a) Vid. Doe A. Coopet v. ColltSf^D, (c) See alfo Doe d. Cooper v, Collis, 

^ i'' 294 z D, fit E. 299; and Hay v. The Earl of 

(o) z Lev. ^9 S C. Coventry, iD»ii E, 86. 

4X 


taken 
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'taken to mean heirs of the body (which is the heft rule to judge 
of the ccHiftru^ion of the words of a will); for it never can be 
imagined that a teftator, who is always fuppofed to be inopa 
concilii, did not intend that his words flio^lid'be conftrued in their 
common fenfe, but that they ihould be cqisftrued in that fenfe that 
even lawyers themfelves cannot agree upon nor find out the mean* 
ing of them till after a long inveftigation. Befides there are many 
words in the prefent devife, which are not in the cafe of King 
\.MeUingy and plainly diilinguiQut from that cafe, as the words 
fucceflivcly, one after another as they are in priority of age,” 
which ihew plainly that the teftator had an eye to a ftrid limit* 
ation. The words heirs of fuch children,” which I muft con- 
ftrue “heirs of the body\ afford ftill a much ftronger argument. 
Thefe words are not in either of the cafes before mentioned; 
but they have always been conftrued jto (hew that the preceding 
words do not give an eftate*tail. As in Archer\ cafe i Co, 67. a. 
the devife was to Robert Archer for life and to his nent heir 
male and to the heirs male of the body of fuch heir male; and 
held clearly that Robert took only an eftate for life by reafon 
of the addition of thefe words. 


The cafe of Clerk v. Day Cro. Eliz, 31 j. is cxadly to the 
fame purpofe; there the words are to A. his daughter for life 
and to the heir of her body and to the heirs of their body be¬ 
gotten ; and held that A. had only an eftate for life. 

The only cafe that bas the leaft refemblance to the contrary is 
the cafe of Legatt v. Sewell reported in 2 Fern. 551., and in 
fevcral other books. There the words of the will were “ To 
William Legatt for life, and after his deceafe to the heirs male 
of the body of William Legatt and the heirs male of the body of 
every fuCh heir male feverally and fucceffively as they (hould be 
in priority of birth and feniority of age, and for want of fuch 
ifl’ue,” the remainder over. The Lord Chancellor referred it to 
the Judges of B, C. (n), and three Judges againft Tracy J. were 
of opinion that William Legatt took an eftate-tail ; but befides 
that Mr. J. Tracy was a very great Judge and bis opinion of 


great 


(-) Vii. I />. Wms 87. 
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great weight {a), that cafe is quite diBSsreat from the prefent, 1742. 
bccaufe the words there arc “ heirs of the body,” which vi ter- 
'mini even in a deed^would create an eftate-tail. And I have ^**’^^*'^* 
been informed that !!!|k Judges were all of opinion that if the 6rfl: Whitei 
words had been ** iffu^or children” WillianLegatt would only 
have had an eftate for life; and that they went upon this rule, 
which 1 (hall take notice of more particularly by and by, that 
where in the beginning of a will an exprefs ^te is given, it 
(hall not be afterwards altered by implication, though it may be 
by exprefs words; And if they did not go upon this diftindion, 

I know not how to reconcile this cafe with the cafe of Law v. 

Davies, But upon this point it is plainly diftinguifhable, be- 
caufe in this cafe there are no exprefs fubfequent words, but there 
were in the cafe of Law v. Davies, 

For thefe reafons and upon the ftrength of thefe cafes I am 
of opinion that yohn the fecond fon took only an cflate for life, 
nowith handing the devife to his children. 

Let us fee in the next place whether the words “ In cafe Jobn 
die without iflue” give him an eftatc-tail in remainder. I am as 
clearly of ojiinion that they do not, and I think there are feveral 
cafes that warrant this opinion, founded upon a rule of law 
which has never been contradided in any cafe, and that there is 
not one cafe to fupport the contrary opinion. 

The rule of law that I mean is, that a precedent ejiatc devifed 
by exprefs words cannot be lejfcned^ increafed^ or altered^ by im¬ 
plication (^), though it may by exprefs words. And this is no 
new’ notion, but as it is founded on the bell reafon, it is agreed 
to be law by Lord Hale in the cafe of King v. MeUing; and he 
tites a cafe for that purpofe as old as the til and 2d Edz,^ from 

(0) Accerdiitg to the report of this cafe fpeaking of this cafe and of the opinion of 
In I P. tf^nu. 9a. “ The Court appearing the three Judges, lyded “ Indeed Traty J. 
not fhtisfied with the certificate of the three held otherwife; upon lh4t Lord Cewper 
Judges disefted that an eje^rOent (kould feetned to doubt (as I have heard,) but 
be brought in S. JS., in order to have the held himiaf bound to agree with the three 
matter fettled 5 but it is faid the parties Judges, and fo decreed.” 
agreed, and fo the qutftion WM not de- (A) Du d. Btan v. IMley-y 8 Dunf. 
termined.” But in Garth v. Baldwin, If Eqft 5. 
a Vi%, 6g7, Lord Chaaccllor Hardwtd,, 


Dyer 
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1742. lyycr 171. Upon this rule the cafe of Popbam v. Bamficld^ rc» 
ported in i Balk. 236, 2 Vern. 427, 449, and 1 P. Wms. 54. 
(but beft (tf) I think in P. WilliamsP^ was determined in as 

Vhitb, folemn a manner as pofllble by Lord Keeper Wrigbf^ affifted by 
three very great Judges, Bo//, Trevor, Povoell, andi Trevor 
then Mafter of the Rolls. The cafe as ftated in 2 Vermn was 
thus; a devife to ui. for life, and then to his firft and every 
other fon in tail male, and if jd. die without an heir male of 
liis body begotten, remainder over to another; in Sail:, it k 
“ without iflue male of his bodyin P. Wms. “ and for want 
of iflue male of yf.” I'he dcviibr afterwards made a codicil, 
wherein he recited that he had given A. an eflate-tail, as it is re¬ 
ported in Balkcld; but, as it.is reported in P. Wms,, that he had 
given his eftate to A. and the heirs male of his body; held by 
the Lord Keeper, the Mafter of the Rolls, and all the Judges, 
that A. took only an eftate for life ; and they founded their 
opinion on this rule, that where an esprefs eftate for life is 
given, it fliall not be enlarged to an cftatc-tail by implication; 
•but they all agreed that if the devile had been to A. generally, 
and if be die without iflfue of his body than to P., without any 
intermediate devife between the devife to yf. and the words ‘‘and 
if he die &c,” there A, ftrould have had an eftate tail. They 
agreed likewife that, if there were a devife to A. for life, and 
then to the ifliie or heirs of his body, this devife being by ex- 
prefs words would give A. an eftate-tail, notwithftanding the 
exprefs devife to him for life before. They held likewife that 
the recital in the codicil did not make any alteration, for that in 
common parlance even a Arid lettlement is called entailing an 
eftate. 

It has been faid that this has been held not to be law. I am 
fiire I have heard it cited above twenty times in the Court of 
Chancery, and never yet heard it contradided, and I believe 
never lhall again, except by thole perfons who know not how 
to diftinguifli it (though the diftindion is plain and obvious) 
from feme other fubfequent cafes. But P. Williams, in his ar¬ 
gument in the cafe of The Attorney General v. Button &c in the 

{a) In the argument of the cafe of the 1 BamjieU v. Pspbam was wrongly lepor- 
Attorney General v. Sutton, i P. Wms. I ted in SalieU. 

760. Mr. P. Williams faid that that of I 
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Houfe of Lords, i P. Wmt. 754» though it feemed to be a cafe 1742.* 
that made againft him, admitted it to be undoubted law, but 
plainly diftinguiihed it from that cafe, as I ihall ihew prcftntly 
when I come to take notice of it. Wuhf. 


In the cafe of Lodingion v. Kime, Salk. 224, and 3 Lev, 431, 
where there are exadlly the fame words as in the prefent cafe, 
it is “ and if he die without iflue male,” the Judges, though 
they differed in other matters, were all unanimous that the firll 
taker took only an eflate for life, becaufe the firft devife was to 
him exprefsly for life: and when it came afterwards before the 
Houfe of Lords, they were likewife of the fame opinion as to 
this point, and fo were all the Judges who attended there and 
gave their opinions. 

The only cafes that feem to thwart this are the cafe of King 
V. Melling; a cafe there cited, to A. and if he die without iffue 
&c; and another, to for life, and if he die without ifTue &c; 
the aftwementioned cafe of The Attorney General v. Sutton \ 
the cafe of Langley v. Baldwin^ which is cited and fully dated 
in the argument of that cafe i P. Wms. 759 ; and the cafe of 
Shaw V. Wdy^ fometimes called by the name of Spencer v. Sbaw^ 
drd determined on the Cbejler circuit, then in the King*s Bench, 
and then in the Houfe of Lords. 


The cafe of King v. Melling and the two cafes there cited 
are didinguidiable from the prefent. In the fird the devife was 
to A, for his natural life and after his deceafe to the iflue of 
his body by his fccond wife; fo there, though the firft devife 
was to A. for life cxpiefsly, the following words were exprefs 
likewife “ to the ijfue of his body,*’ which word “ ifliie” in 
that place was cooftrued to fignify the fame as heirs of his 
body ;** fo the rule concerning implication was not broken 
through, but admitted by Lord Hale, as I faid before. The 
cafe where the devife was to A. generally is likewife clearly ouC> 
of the rule. The other cafe, where the devife was to A. ex¬ 
prefsly for life, and if he die without iflue &c, likewife differs 
widely from the prefent cafe, becaufe there is no intermediate 
devife to the children, and therefore the word “ ifliie” muft be 
rejeded, if it be not conftrued to give A. ux eftate-tail. And 

4 Y this 
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i^43« thU makes a great difference, as ivill appear when I enme to 
Gi«a^ notice of the cafes of Langley v. Baldvoyn and The Attorney 
^**^«*/t^* V. Sutton: but in the prefent cafe the word ** iflue” need 

Whitb, not be rejeded, but may have a teafonabie condruftioO, viz. 

to mean fuch iffuc as he had mentioned before; and it could 
mean no other, for he had devifed the eftatc before to all his 
fons and daughters. 

Ill the cafe of Langley v. Baldwin the devife was to A. for 
life, without impeachment of wafle, and with power to make 
a jointure, remainder to the firft fop in tail male, and fo on to 
the fixth and no farther; and then followed thefe words and 
if A. fhould die without ilTue male of his body** then to B, in 
fee. This cafe in May 1707 was referred by Lord Chancellor 
Cowper to the Judges of the Common Pleas; and they were all of 
opinion that there being no limitation beyond the fixth fon, and 
for that there might be a feventh who was not intended to be ex¬ 
cluded, therefore to let in the feventh and fubfequent fons to 
take, but Hill to take as ilTue and heirs of the body of A. by 
defeent and not purchafe, they held that the words “ if he die 
without iffue male of his body” gave A. an eftate>tail. But 
the words there are very different from the words in the pre^* 
fent cafe, the devife there going no farther than the fixth fon. 
Befides 1 own that I do hot like that determination; and I 
think 1 could put fuch a conftru^ion on the words as would 
better anfwer the intent of the teflator, for his intent was as plain 
as poliible that A, Ihould only have an eftate for life* If the 
cafe of Popbam v. Bamfield indeed were rightly reported in 
Salkeldy who carries the limitation no farther than the tenth 
fon, it would be exadly the fame as the cafe of Langley v. 
Baldwyn: but P. William admits that the limitation there is 
to the firft and every other fon^ which diflinguilhes it from the 
cafe of Langley V. Baldwyn^ becaufe there is no occafion to put 
the lame conftruftion on the words ** if he die without iflue” 
in order to aid the intent of the teftator. And the fame reafon 
dihinguifhes it from the prefent cafe, where the devife is to all 
the children of Jobn^ 

There is the fame ^Klindiion Ukewife in the cafe of Ube At¬ 
torney General v. Sutton; for there the limitation went no farther 
than to the lecond fon of Thomas Sutton^ and yet the Houfe of 

Lords 
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Lords there determined that 7*. S. took only an e£kate for life. 1742. 

I own that the Court of Exchequer held the contrary, but ihcic 
decree was reverfed by the Houfc of Lords. There the words dcm .white 
of the devife were to T, Stfltcn for life, and afterwards to las 
firfi. fon or ilTue male of his body lawfully to be begotten, and 
to the heirs male of the body of fuch firft fon, remainder to hia 
fecond fon and his ilTue male in tail, (as before) going no 
further than the fecond fon j and tlien follow thefe words “ that 
immediately after the death of T. Bulton without iflue male of 
his body, the premifes fhould go to iruftees for chat hies (<?)•’* 

As to the cafe of Shaw v. Weigh (^], if the words were the 
fame as in the prefent cafe, it is a cafe of no great aiithoiity; 
for though Mr. J. Cowper and Winningtm were of opinion that 
it was an cftate-tail, the Court of King’s Bench were unani- 
moufly of opinion that thc.fincrs there took only eflates for life ; 
and though the Houfe of Loids reverfed that decree, it was againft 
the opinion of nine Judges againft thrt-c. Bcfidcs the cafe there 
was as different from the prefent as pofllblc, bccaufe there the 
limitation over was to “ the iflue or iffucs of her or their bodies 
lawfully begotten.” The words of that devife were I give 
all my eftate confifting in houfes &c to truftees (in the will 
named) upon truft for my loving fifters jdnn and Dorothy equally 
betwixt them during their natural lives without committing any 
manner of wafte} and if either of my faid fifters happen to 
die leaving iffise or ijfues of her or their bodies lawfully begotten 
or to be begotten, then in truft for fuch iffue or ilTucs of the 
mother’s fliare, or elfe in truft for the furvivors or furvivor of 
them and their refpedive iifue or ilTues; and if it fhall happen 
that both my faid fillers fhall die without ijfue as aforefaidy and 
their iffue or iffues to die without iffue or iffues lawfully to be 
begotten, then the faid truftees to fland and be entrufted to and 
for my kinfman Mr. John Swift and the heirs male of his body 
lawfully begotten, and for want of fuch iffue then in truft for 
my godfon R. G. and the heirs male of his body lawfully to be 
begotten j and for want of fuch iflue then in truft for the heira 
male of W, R. lawfully begotten or to be begotten; and for 
want of fuch iiflue then in truft for my godfon R, Gifford and 

Caf.Abr, 184.^/. aSj 3^/r. 798; and 
Ftrt^ 58. 

bia 


{a) See Cox'i cd. of P. fFau. 1 vol. 
page 756. note. 

(^b) Fitzg, 7 i 8 Mtd> *53, 38a; i Eq^ 
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• 1742. bis heirs for ever lawfully begotten or to be begotten &c«” 

GiVceii' There the limitation, which was to give the eftaie-tail was in 

exprefs words, and fo docs not come within the rule laid down 
WHtrf. in the cafe of Popbam v. Bamjicld^ which I rely upon in the 
prefent cafe. But for the reafons already mentioned we (o). are 
of opinion that by the words of this devife ^jobn the fecond fon 
took only an efiate for life, and that ho did not take an eftate 
tail either immediately or in reverfion. 

So the leffor of the plaintiff mull have the poftca (^).” 

(<?) It does not diftinSly appear whe- agreed with the reft of the Court, 
thrr or not Mr. J. Fortf/iue A., who was (A) Vid GoodtUU d. Crojs v. fVodhuUy 
not piefcnt when this judgment wa$ given, Mieh. 174$. C. B. pajl. 


wedL^daV. -Broadbent avainfl Wilks. 

July yih. 


A CuHom 
that *• where 
the cuflom- 
ary tenant of 
a manor has 
coal mines 
Jving under 
the freehold 
lands of other 
cudomary te¬ 
nants, within 
and parcel of 
the manor, 
he may fink 
pits in thofe 
lands to get 
the coals &C| 
snay lay the 
coals when 
got and the 
earth and 
ruhbilh &e 


/^N adlion of trefpafs quare claufum fregit &c was brought 
by the plaintiff; and the defendant in his plea, by way 
of juflification, fet forth that the locus in quo was a cuflomary 
tenement and parcel of the manor of Halton; and that in 
Halton aforefaid within the faid manor there is and from time 
whereof the memory of man is not to the contrary there hath 
been a certain cuflom ufed, that when and as often as the lord 
of the manor or his tenants of the collieries or coalmines in 


Halton aforefaid for the time being for all the time aforefaid 
hath or have funk pits in the freehold lands in halton aforefaid 
within and parcel of the faid manor for the working of the faid 
collieries there to get coals coming and arifing from thence, the 
lord of the faid manor and his tenants of the collieries or coal 


on the land 
near to fueh 
pitSf fuch 
lands being 
coftomary te¬ 
nements and 
parcel of the 
manor, there 
to remain 
and continue 
(not faying 
how long, or 
for a con VC- 


mines in Haltgn aforefaid for the time being for all the time 
aforefaid fo finking pits in the faid freehold lands in Halton 
aforefaid within and parcel of the faid manor for the working of 
the collieries there to get coals coming and arifing from thence 
have ufed and been accufiomed to throw cad and place with 
{hovels fpades pickaxes and corves the earth clay Hones flates 
coals flack and other rubbilh coming therefrom together in heaps 


nient time,) may lay and continue wood there for the necffTiry ufe of the pits, may take away in carts 
and waggons part (not faying how much) of the coald, and bu* n and make into cinders the other parts 
there at his will and pleafure,” is a bad coftom, as being urernain and unreafonabV. 

Judgment entered up for the plaintifF in trefpafs^ notwiihlia .dirg a verdiA for the defendant on a 
.plea of juftificaiioni the plea being bad in law« 


•on 
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on the land near to fucb plts^ fuch land being cuftomary tene- <743* 
nient and parcel of the manor aforefaid, there tj remain and p! 
continue^ and to caft lay place and continue yrood there for the 
ncceflary ufe of the faid pits, and to take and carry away from 
thence with carts waggons and other carriages part of the faid 
coals fo laid and placed there, and to burn and make into cinders 
there other part of the faid coals fo laid and placed there at 
his and their will and pleafure; and fo goes on to juftify under 
the cuftom. 

There was a verdiA for.the defendant at the lafl; Yorkjbire 
a/Iizcs. 

It was moved in the lafl; term by Prime King*s Serjt., Beljield 
Serjt., and ^gar Serjt., to arrell the judgment; a rule nifi was 
made, and afterwards. May 24th, WiUes King's Serjt. and 
Bootle Serjt. (hewed caufe againfl the rule. It appearing to be 
a cafe of fome difficulty, hit took time to conlider of it until 
this term. 

And now I delivered the judgment of the Court (abfent Mr. 

J. Fortefeue J,) as follows. 

This is in arrefl: of judgment; and the objedion was that 
the cuflom infilled on by the defendant was in point of law no 
good cuftom, 

ift, Becaufe it is uncertain; and 

2dly, Becaufc it is an unreafonable one; 

And wc are all of opinion with the plaintiffi upon both points, 

Firft; That every cuftom mull be certain is laid down as a 
rule in all the books, which treat of cuftoms. It is faid of a 
cuftom, as by way of delinition, that confuetudo ex certd et 
rationabili caula privat communem legem. Davises Rep. 32. 

And it mull be certain for two plain reafons; ill, Becaufe if it 
be not certain, it cannot be proved to have been time out of 
mind; for how can any thing be faid to havebeen time out of 
mind when it is not certain what it is ? adly. It mull be certain 
becaufe every cuftom prefuppofes a grant; and if a grant be 
not certain, it is void. This is a rule fo well eftablilhed that I 
(hall cite but very few authorities to fupport it. It was fo holden 

4 Z in 
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* • ' 

1742* iTi Davis's Rep,-ix, I Rol.A^» ^ R9L Jbr,,7,^^ 

againp • 

•W1WC8. 

If every uncertain cuHom be void, this cannot be good, for 
nothing can be more uncertain. The word near [b)" is not 
intelligible: but, to make it certain and intelligible, it Ihould be 
** neared** or adjoining.** SuppoHng many lands and of dif¬ 
ferent perfons lay within a fmall didance, fome ten yards off*, 
and fome twenty &c; which of thefe lands mud be faid to hie 
t$ear within the meaning of this cudom ? The cudom, that is 
laid, is to take and carry away part of the coals placed there, and 
to burn and make into cinders the other parts thereof, not fay¬ 
ing what part, nor how long it is to lie there. So in this re^ed 
the cudom is likewife quite uncertain. 

Secondly; All cudoms mud be reafonable (r), otherwife they 
are void, as is exprefsly held in Davis's Rep, 32. a, 33. b, 35. a ,; 
1 Leon, II; 2 Rol. Ahr, 266; Co. Lit, 59. h, 62. a, 140. a,\ 
and in 59. a, an indance is put of fuch an unreafonable and 
troid cudom. 


(^) A cudom for poor and indigent 
houfeholders living in A. to cut and carry 
away rotten boughs and branches in a 
chace in A. is bad, the defciiption of poor 
houfeholders being too uncertain. Selby v. 
Robinfon,^ % E* 758. But a pre¬ 

fer! ption to take three IVinchefter buQiels 
o[ barley out of and for every (hip's cargo 
of barley brought upon a quay to be ex¬ 
ported in any (hip is fufficiently certain; 
for the word cargo" is a mercantile 
term, and intelligible when referred to a 
(hip. 2 Str» 1228; 1 IVilf 91* Sec the 
ob&rvation of the learned editor (o£l. ed.) 
of Sir J. Strangers Reports on the ac¬ 
curacy of the printed report of that cafe. 

(^) But in Benningtonv. Taylor^ 2 Luiw* 
I5i7» A prefeription for fomuch money 
for felting up a ftall in a fair, and for 
ground near the l^all, and occupied with 
it, was holdcn to be fufficiently certain, 
becauic it may be afeertained by the ufage 
of the fair. 

{c) h cuftom, that when a tenant 
to(^ a farm in which there was any open 


field, more or lefs, for an uncertain term, 
it was confidered as a holding from three 
years to three years," was holden to be 
unreafonable and void, becaufe one rood 
might determine the tenure of 100 acres 
inclofed. Roe d. Bree v. Lees^ 2 BL Rep^ 
1171.—So a cuftom in a parifli that 
every parifhioner may bury his dead rela« 
tions in the church-yard as near as poilible 
to their anceftors" was ruled to be un- 
reafonable and bad. Fryer v. Jobnfon^ 
2 fVtlf z8.—But it is a reafonable and 
good cuftom that tenants whetner by parol 
or deed (hall have the away-going crop 
after the expiration of their term, it being 
for the benefit and encouragement of agri¬ 
culture. TViggleJwortb \*DalliJon^ DougU 
201. So alfo a cuftom, that the tenant 
may leave his away-going crop in the 
barns &c of the farm for a certain time 
after the expiration of his leafe and his 
'quitting the eftate, is good. Beavan v. 
Delahay^ 1 H* Bh Rep* 5. See the cafe 
of Bell V. WardeU^Jup. 202. and the cafes 
. there referred toi 
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i * 

TRINITY TER'W, 16'Gfio.II. C.P. ;j63 

And certainly no cuftom can be more unreafoa&ble than the 1742. 
prefent. It may deprive the tenant of the whole profits of the Bro 7 b««t 
land; for the lord or his tenants may dig coal>pits when and as 
often as they pleafe, and may in fuch cafe lay their coals &c on 
s(ny part of the tcnant*8 land, if near to fuch coal>pit8, at what 
time of the year they pleafe, and may let them lie there as long 
as they pleafe; for the cuftom, as it is laid, does not fay at con¬ 
venient timeSf'nor till they can be conveniently removedi nor docs 
it fay that they may be laid there for the necejfary ufe or enjoy¬ 
ment of the pits. So they may be laid on the tenant's land and 
continue there for ever, though it may be more convenient 
for the lord to bring them on his own land, which is abfurd 
and unreafonablc. 

The objedion that this cufiom is only beneficial to the lord (<i), 
and greatly prejudicial to the tenants, is, we think, of no weight; 
for it might have a reafonable commencement notwithfianding, 
for the lord might take lefs for the land on the account of this 
difadvantage to his tenant. But the true objedions to this cuf- 
tom are, that it is uncertain and likewife unrealbnable, as it may 
deprive the tenant of the whole benefit of the land, and it can¬ 
not be prefumed that the tenant at firft would come into fuch an 
agreement. 

The cafes that were cited for the defendant were i Leon^ 266; 

^ Co, 126% 2 Buljlr. 195; 3 Lev. 160. But none of thefe cafes 
are at all like the prefent, except the cale in i Leonard^ which 
comes the neareft to it. But that is different from it in this 
refpedl, that the cuftom there was certain; and though it was not 
a very reafonable one, it was not fo unreafonable but that it 
•might have had a reafonable commencement. 

As to what was laid that this defeA was aided by the verdii^, 
for that the juigr, having found for the defendant,- have found 
that there was fuch a cuftom, we think that this will not be fo; 
for if the cuftom be in point of law a void cuftom, the finding 

(a) See Batmen v. Grun, E. | Hmmttu Sittings after E, i6 Gto. 3. 

411; Qarkfm v. tf'lndhtufe^ M, 33 G. 3. C, B, ib, 417. n, a. 

B. R. ib, 41Z3 It, a; and Fdierd v. 

7 


of 




Bkoadbint 

ttgtttnft 

WlLKU 


TRINITY TERM, i6GEO.n. CP. 

of tbe jury will not help it, as has been determined in feveral 
cafes. 

We are therefore of opinion that judgment muR be arrefted, 
end the rule for that purpofe made abfolute.’* 


The counfel for the plaintiff, having miftaken the form of 
their rule, afterwards obtained another rule calling on the de¬ 
fendant to (hew caufe why judgment fhould not be entered for 
the plaintiff, notwithftanding the verdid for the defendant; on 
the authority of Salk. Jones v. BodenbamCartb. 
Pbilips V. Bury; Staple v. Heydon, 6 Mod. i ; 2 Rol. Abr. 98, 
99 Vin. Abr. title Judgment^' and Craven v, Hanley (j), C. B.\ 
which rule was oppofed in the following term. 

Saturday^ Nov. lyhf WillesStt]i. and Bootle ^tr]. fhewed 
caufe for the defendant why judgment Ihould not be entered for 
tbe plaintiff. 

They admitted the cafes cited by the plaintiff’s counfel, but 
endeavoured to diRinguiih this cafe from them, becaufe they 
faid that in them there was but one count and one iffue, whereas 
in the prefent cafe there were two counts, and the defendant 
had pleaded not guilty to all the trcfpafs in the fecond count and 
to the force and arms in the firft count, and that that iffue was 
found for him. They infilled therefore that as the whole ver- 
did could not be fet afide, there could not be judgment for the 
plaintiff, but that there mud be a venire facias de novo; and 
for this purpofe they cited 1 Rol. Abr. 801, 802; 2 Rol. Abr. 
’jii. pi. 19, 20., and fome other cafes. 

But the cafes cited only prove that where feveral ilTues were 
joined and the juiy did not find a verdidi upon all of them, or 
where they found a fpecial verdid on one of them which after¬ 
wards proved to be dTedlive, or where in the caftof a demurrer 
to part and an iffue joined as to the reft and a venire awarded 
to inquire of damages on the demurrer as well as to try the 
iffue the jury did not inquire of the damages on the demurrer, 


(a) Barntt S5S« Com> 548* 


in 
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ia all thefe eafei there muft he a venire Iwnae de qovq ; and that 1742. 
ih the Uft «afe it could not be helped by a writ of inquiry, for Bito*»MilT 
the jury muft purfue thmr authority and try every thing that 
they are directed to try, otherwiie their verdi^ ia defe^iv© 
and there ia no other remedy but a venire facias de novp (a). 

But the prefent cafe is very different j for here the jury have 
found a verdid on both illuea, and there ia no default in them; 
and therefore there ia no difference between this cafe and the 
cafes cited for the plaintiff*, only the judgment muft be entered 
in a different manner, that ia, judgment for the defendant on 
the iffue that is found for him, and an interlocutory judgmertt 
for the plaintiff* as to the other. 

This gave us an occaflon to inquire how the judgments are 
entered in thefe cafes, and,how the judgment ought to be en¬ 
tered in the prefent cafe; we therefore enlarged the rule, that 
precedents might be laid before us, and that the poftea might be 
brought into court before we direded how the judgment ihould 
be entered. 

It was faid by the officers that in the cafe of Craven v, Hen^ 
ley the judgment was entered up without taking any notice of 
the verdid, as upon the defendant's confeffing the trefpafs, 
which we thought very wrong, and therefore ordered that maU 
ter to be inquired into, that if it were fo and the judgment not 
actually entered on record we might redlify it, which otherwife 
we could not do after the term in which the judgment was pro* 
nounced. 

Two precedents were cited of the entries of thefe forts of 
judgments j 2 Rol. Abr. 99 (i); and Cartbew 37a. (r), the cafe 
of V. Badinner^ the laft of which Teems to be exadlly 
copied from the other; and in both of them the iffue and verdiA 
are entered; and then the record goes on and fays that becauie 
it appears to the Court that the matter pleaded by the defendant 
by way of juftiffcation is not a good defence, and as he hath 

(<») Sec the cafes on this head collected (f) Comb, 379; Salk. 173; i Lord 

E. u.b, and in 2 Cf i?. Rtiym,<)Oi and CW. 8, S,C> See alto 

126. n. a. Btsamt v. Rtci, 2 Str. 873. 

( >1) z Roi, Mr, 99 D. /><. I. I 
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1742. confeflfed the matters alleged in the declaration, therefore it is 
B*«o7d»fkt adjudged that the replication iflue and verdid ihall be all fet 
afide and annulled, and then an interlocutory judgment is 
given as upon the confemou of the defendant, and an inquiry 
of damages is avvarded. 

^ • 

^ At firfl: I thought this a very good method of entering up 
judgment in this cafe, but upon coufideration I thought it 
would be better to enter it up in this manner, after fetting 
forth tlie replication iflue and verdid, and the opinion of the 
Court on the plea, that tiotwitbjfanding fuch verdi& judgment 
fliould be for the plain tiff, becaufe by (his mode of entry fome 
diflicuUies would be avoided which might arife in the prefent 
cafe where the verdift was net to be fet afide in toto. 

And my Brother Burnett faid th^re were feveral entries in 
Townfeud*s Judgments^ title “ Prohibition (a),” in this manner. 

In order therefore that we might fettle a right entry in the 
prefent cafe, we enlarged the rule till Monday the 22d of No¬ 
vember.^* 


The following note occurs on a fubfequent day in the fame 
term. 

“ It appeared that no judgment had ever been entered up in 
the cafe of Craven v. Henley^ one or both of the parties being 
dead. And in the prefent cafe we ordered the pleadings verdi£t 
and iflue to be entered up, and then to enter up judgment (3) on 
the firft ifliic for the plauitifl*, notwiihflanding the verdidl (c) by 
reafon that the defendant had by his plea coufeflfed the tref. 
pafs, and had not infilled on any legal juilifleation. But we 
left it to the plaintiff to enter up judgment for the defendant 
on the fecond iffue either now or after the writ of inquiry ex¬ 
ecuted, as he fhould be advifed.’* 


(a) '^\^,TmnJ.'yuAgm> 170. 174. 

\h) The judgment in this cafe was af> 
Aimed in li. H. on error, 2 Sir, 1224; 
and I Wilf. 63. S. C. 

(r) Baifts 266. S< C**-See al(b Kirk 
V. Ntwtll, 1 /). y £. 12 3 &c; where the 
tame rule was made. But in S$l^ v. Re- 
hin/eitf 2 /). y E. 759. where the de¬ 
fendant, in an adiha of trefpafs, had jufti- 


fied under a cuftom which was bad in 
point of law. a different courfe was pur- 
fued; the verdii^ found for the defendant, 
cffabliOiing the cuftom, was let afide, and 
judgment entered fur the plaiiitilT on that 
iffue.—But in thefe cafes the pJaintilT is 
not allowed any cofts upon the ifliie found 
for the defendant. Kiri v. NewiUf l D. 
^E, z66. 
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J74^ 

Fisher againfl Kitchingman. M.i6Gco 

Thurfday^ 

'** A R0LB nifi (tf) had been made for a new trial in a fpecial Th7n(fipriui 

adion on the tafe, which had been tried at the laft Tork '■f'®'''* >»<*. 

thepoileaia* 

allizes before my Brother BurnetU ' a dorM are 

W evidence CO 
prove that 

The objedion was that he had allowed a poftea to be given 

in evidence for the plaintifT, which he ought not to have done. “ 

^ ^ * a verdidt was 

I'he cafe, as he dated i% was thus. It was a fpecial adion on given. 

the cafe for the fifth part of the expence of a fuit, to which the 

7 ™aOQt 4^19 

defendant had agreed to contribute in that proportion. The c. 

defendant pleaded the general iflue, non alTumpfit. The agree¬ 
ment was laid and proved, which recited that an a£tion was 
brought and a declaration'delivered ; and then the declaration 
goes on and fays (inter alia} that fuch proceedings were had in 
the caufe that it came on to be tried on an idiie joined be¬ 
fore Mr. y. Parker on fuch a day at the allizes for Yorkjhire^ 
held on fuch a day; and that a juror was withdrawn, and the 
caufe referred by rule of court, and an award made. It was 
admitted that the only evidence that was produced of the caufe 
being brought to a trial on an ilfue joined, and of a juror’s 
being withdrawn, and a rule of reference entered into, was the 
record of nifi prius and the pollea indorfed upon it. 

And the fingle queftion is whether the record of nifi prius 
with the poftea indorfed was proper evidence of thefe fads. , 

The record of nifi prius and pollea were produced by the aflb- 
ciate of that circuit, who fwore that they had been in his cullody 
ever fince the trial. 

Several cafes were cited on both fides to Ihew that polleas 
were and were not evidence. But 

We were of opinion that no general rule could be laid down 
in relation to this point j but that they were or were not evi¬ 
dence according to the nature of the thing which they were 
produced to prove. If they were produced only to prove that 


(a) On the application of /gai Serjt. and Draper Serjt. 

0 


a ciufe 
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I74t. a CBUfc was brought on to a trial, as In the prefent cafe, or that 
® adually tried, wc Were of opinion that the re- 

KiJchino. poftea were good and proper evidence {a), 

MAM. But if it were necelTary that a verdi£k fliould be given in evi¬ 
dence, we were of opinion that they were not fufficient evi¬ 
dence ; but that the poftea ought to be returned and the ver- 
entered on record and judgment entered upon it { 6 ): and 
then a copy of the record would be proper evidence. For other- 
wife it would not appear but that the verdi<ft might be let allde, 
or judgment arrefted. The only doubt that ftuck with me was 
whether the aftbeiate was the proper perfon to produce the 
poftea in evidence; becaufe by feveral rules of court it ought 
to be returned into court to the proper officer within the four 
iirft days of next term. But the prothenotaries informing us 
that fcarccly one poftea in an hundred is fo returned, and hardly 
ever when a juror is withdrawn, I thought that this objeftion 
was not of fufficient' weight to fet afide the verdift. And 
therefore 


My Brother Parker and I were both of opinion that my Bro¬ 
ther Burnett did right in admitting this evidence, and we dif- 
chatged the rule for fetting afide the verdict (ej,** 

(a) The fame point had been before of Chancery, becaufe it is not ufual to 
ruled by Lord Chitf Juftice Piatt at the enter up judgment in fuch a cafe: the 
Surty aflizes, ^ Cw. i. in PttUn v. ^P<r/- decree of the Court of Chancery is proof 
ter; t Str. i6i; and by Lord Chief Juf. that the veidiS is in force. Mentgomene 
tice Raymmd at the London Sitt. M. v. Qarkt\ at the Delegates, 1745. Bull. 
14 Gee. a, R. v. i/<r. Bull JV. P, 243; N. P. 234. 

9nd afterwards in R. v. Mtnnsy Sittings at (r) Afterwards a motion was made to 
Wejlminjier after Tr. 20 Geo. 2. tb. arreft the judgment ui this caufc; and ac- 

ib) But this rule does not hold in the cordmgto Batnte 284 judgment was ar- 
cafe of a verdid on an ifliie dire^ed out retted in Baft. 16 Geo. 2 
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174*. 

Goodright on the demife of John Goodridge wedn?«^y*; 
againfl Elizabeth Goodridge. Nov.irth. 

T The deirifor^ 

HE opioion of the Court was delivered, as follows, bv )>•*>>>£ 

vifed his 
lands to his 

Wilks^ Lord Chief Juftioe. “ This comes on before the Court 
on a cafe (o) that was made before my Brother Abney at Exeter wordi io kia 
at the aflizes hold for the county of Devon aoth of July 1741. fon R. (the^ 

• cldc(t) hap- 

The cafe is in fhort this. John Goodridge being feifed in 
fee of the premifes m queftion, and having two fons Richard 
and John^ made his will 9th oiAugnft 1733; and having given ni> landa:" 
all his lands to his wife Joan for her life, except one field which R.'took* only 
he devifed to her in fee, and after having given feveral pecu- 
niary legacies to his children, ufed thefe words on which the i>u death 
queftiem depends; ** and my will is that if my fon Richard do rnd’^chfot' 
happen to die without hejM, then my fon John (hall enjoy my 
lands.’* The devifor is drad. is alfo dead. After her 

death Richard enjoyed the lands, and died without ififue on the emitied iore« 
14th of February 1740, and without having levied any fine ihedeaifeeof 
or fufifered any recovery, and devifed the premifes by his will to 
his wife the defendant and her heirs. the fe- s^U 

cond fon is the lefTor of the plaintiff. Many other things and 
other parts of the will were ftated in the cafe: but they are al¬ 
together immaterial to the point in queftion, which is Amply 
this, 


Wheihcr Richard the eldcft fon, conjfidering the words of 
his father’s will, were tenant in tail or tenant in fee; if he 
were only tenant in tail, his brother, the lelTor of the plaintiff 
is undoubtedly entitled to recover; if he were feifed in fee, 
the right is as plainly in the defendant, his devifec. 

This queftion will depend upon thefe two points, 

I ft. What conftrudlion is to be put upon the word heirs*’ 
in the will; 

(0) Which was argued on Tuffiaylfo- 1 Serjeant for the plaintiff and Be^U Ser- 
vembtr the 9 th 4742 by Skinner King’s { jeant for the defeijdant. 

s B adly. 



1742. 

GdoeitioHT 

Good* 

FlDGg 

agAtnft 

Goqoridgb* 
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2dly, If it is to be taken to fignify the heirt cf the bo^ rf 
Richardt then whether or no it will turn faU eftate in fee into 
an eftate.tai), confideriog that no exprefi eftate is devifed to 
him before. 

If the hrft queftion be againft the plaintilF, the fecond 'vitin 
never arife; for if the words " heirs of Richard** be taken in 
their general fignification, he had certainly an eftate in fee; 
and then the remainder over limited generally to yobn is un¬ 
doubtedly void, for an eftate cannot be limited over after an ab- 
folute fee either by way of remainder or by way of executory 
devife. 


But the words “ heirs of Richard' in the prefent will muft 
be taken to mean heirs of bis body ; for Richard could not die 
without heirs, if his brother John were living. And this rule 
of conftrudlion, which is founded on good reafon, has been 
fettled in a multitude of cafes (a), and feemed not to be much 
controverted by the counfel for the defendant in the prefent 
cafe. There is no cafe that I know of, in which it was ever 
doubted, except the cafe of Hearn v. Allen^ Cro. Car, 57, and 
there were two very great Judges, Telverton and Croke^ againft 
the other three. But ever (ince that time the cafes have been all 
uniform and agreeable to the reafon of the thing. It is fo ex- 
prefsly determined in the cafe of Webb v. Hearings Cro. Jac. 415; 
in the cafe of Cbadock v. Cowley^ Cro. Jac. 695; in the cafe of 
Parker v. Thacker, 3 Lev. 70 j in the cafe of Blaxton v. Stone, 
^Mod, 123; and in the cafe of Nottingham v. fennings (^), 
Tr, 12 W. 3. B. R., in which all the former cafes were confi- 
dered and agreed to be law. It would have been otherwife 
indeed if the fecond limitation had been to a ftranger, becaufe 
then the teftator*8 intent had not been apparent, but he might 
intend to limit a fee after a fee, which cannot be by the rules 
of law. And this diftindion is fettled in the cafe of Crumble v. 
Jones (f), Htl. 7 An. B. R., according to the cafe in Dyer 33, 
and feveral old cafes in the Tear Books. 


Secondly; I £hall therefore, in conftdering the fecond point, 


(«) See PuJlsH d. Eagk v. FumtS, 
164. and the cafes there referred toj 
and Qinitr d. WiHun* WbiU,,fi^ 348 


{h) Cited in Pre/tan d. Eaglg v. Fun^ 
HiU,Jup. 166. note (d). 

(r} Si^, i6j. note (e). 


take 
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take it fdr granted that the ■word ** beira** means “ heirs of 
the bpdy of Ricbardt* and t^n the clauie will run thus j ** if 
my Ton RicJbof'd do happen to die without heirs of his body, 
my fob yobn ihall enjoy my lands”; which is the fame thing as 
if he had faid I give my lands to my fon yobit if my fon Ri^ 
cbard die without heirs of his body”, in which cafe there 
could have been no doubt but that Richard had been only'tenant 
in tail. 




Goodrioht 
dem. Good* 

RIDOE 

GoODRIDtfK. 


But a diltindion was endeavoured tol>e made by the counfel 
for the defendant, where there is an exprefe devife to the eldeft 
Ton and his heirs in the former part of the will, and where 
there is no fuch devife, for in that cafe it was faid that the 
eldeft fon took a fee*fimple by defcent which could not be 
altered or reftrained by implication, and that as he claims no¬ 
thing by the will he ought not be affeded by any part of k. 

But this diftindion has no foundation either in reafon or law. 
In reafon it has none; for as every tenant in fee-ftmple has 
power to difpofe of his eftate as he pleafea, and the heir has no 
right but what is controllable by his anceftor, ib the only quef- 
tion is what the teftator intended; and it L abfurd to fay that 
it is more plain that he intended that his heirs fhould have a fee- 
fimple when he has given him no fuch jeftate by his will than 
when he has exprefsly devifed it to him and his heirs. Befidcs 
it is admitted that when a man devifes his eftate to his heir in 
fee fuch devife is void, and he will take by defeeat and rmt 
under the will, as has been determined in a multitude of cafes. 
And it is ftrange to fay that a devife in a will which is abfolutely 
void fhall make any alteration in the conftrudton. 

Nor has the diftindion any foundation in law; nor do the 
cafes, that were cited to fupport k, prove any fuch thing. AU- 
bam\ cafe, wbiob was cited out of 8 Co. 146., has no relation to 
•it; only it happens to be faid in general in that cafe that fortior 
eft difpofitio legis quam hominis, a maxim which is very true 
•in many inftances, but it is in nowife applicable to the prefent 
«afe. 

In Cloche'^ cafe reported in Dyer 330. h. it is only determined 
t!hat an heir at law lhali not be diftnheiited by a pofSble impli- 
., cation; 
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I74.2* 


Goodkicmt 
4em. Q(>«p. 
mipcB 


Gooonatst, 


cation i for in that cafe the moft probable implication was in fa¬ 
vour of the heir. But in the prefent cafe there is not ^Ijr a 
polTible or a probable implication, but it manifeftly appears to be 
the intent of the teAator that his heir fhould only have an eftate- 
tail; lb very manifeftly that 1 tbihk it might be called a necei- 
fary implication, which even Vaughan in the cale of Gardener v. 
Sheldony Vaug\ 959. (which was cited as an authority for the de¬ 
fendant) admits is fufficient to diftnhertt an heir; and he goes far¬ 
ther {a) in favour of an heir than ever any perfon did before; and 
this cafe, as I (hall (hew prefently, is fo far from being an autho¬ 
rity for the defendant that it is an exprefs authority againft him. 


The cafe of Hamfwortb v. Pretty^ Moor 644, is not a very 
intelligible cafe, and it is no authority in favour of the defend¬ 
ant, or in favour of this diftin^ion; for there was an exprefs 
devife to the eldeft fon and his heirs,' and it was there holden 
that a devife to the three younger children was a good devife, 
if the heir did not perform a condition } though it was holden 
that the heir took by defeent, and that the condition did not 
affefl his eftate; fo that I do not underftand what the Court 
in that cafe founded their opinion upon, and I rather imagine 
that the cafe is not rightly reported (^). 


The cafe of Soule v. Gerrard or Garret^ reported in Cro, 
El. 525, and Moor 422, depends merely on the conftruflion 
of the word “ or*’, and is in nowife applicable to the prefent 
cafe. Beftdes in that cafe there was an exprels devife to the 
eldeft fon and his heirs. 


The cafe of Scrape v. Rhodes (c) in this court in 1736 has no 
refemblance to this or any other cafe. 


But though there are no cafes in favour of this diftindion, 
there are feveral which (hew that it has never been regarded, 


{a) Maom Fai^t v. Htajtman, fup. 
140,141. 

According to the report of this 
cafe in Cr». EKz. 919, ** the devife to the 
eldeft (bn and his heirs it void by way of 
devife: but it is an immediate devife or 
limitation to the younger children if the 
eldeft (bn performs not the condition, 
which may well be| as « devife that bis 
executors (hall fell bis land if his heir pay 

1 


not unto them fuch a Aim, in the interim 
the freehold (hall defeend to his heir.’* 
And in p. 843, *^Gavidy J. and Femer J. 
held that if it were a good devife to the 
eldeft fon, yet this condition is a limita- 
tion of his eftate, and (hall give it to the 
fecond fon (younger (bns) and daughter 
upon the default of payment.” 

(r) Otm. Rep. 54s. 


of 



MICHAELMAS TERM, iSGeo.!!. C. P. ^ 

ef which I 0»ll only mentioti twa bt three, which 1 think will 1741^ 

be fufiicieiii in fe plain a eafe as the.prefent. That the heir*8 

eftatie may be turned into an eftate-tail by implicatbo, though Gouo. 

there is no exprefs devib before to the heir, appears plainly aga,m/f 

from Cofen ^ cafe in Owen agt, which though very imperfectly ®®^“*‘®*** 

ftated is clear enough as to this point. In that will there was 

no devife to the eldeft Ton Richard^ but there are thefe words 

** If it pleale God to take to his mercy my ion Rkbard before 

he hath iifue. fo that my lands iball delcend to my fon George 

before he ihall be of the age ©f twenty-one, then my overfeers 

lhall have my land until George comes of that ageheld by 

all the Juftices that Richard had only an e{late>tail; which is a 

much Wronger cafe tlian the prefent, for in that cafe there is 

only an implication that George the fccond ion Haould have the ' 

edatc in caie Richard the elded died without idue of his body: 

but here it is faid io in exprefs words. 

The cafe of Gardner v. Sheldon in Vaughan is Itkewiie as to 
this purpofe a cafe in point; for there was no exprefs devife to 
George the elded fon and heir, but the queftion depended on'thefe 
words If it happen that nty fon George and Mary and Katherine 
my daughters die without iflue of their bodies lawfully begotten, 
then all my free lands which I am now feiied of fliall come're¬ 
main and be to my nephew Wtliiam R<fe and his heirs.” There 
was a great doubt what edate George took by thefe words, and 
whether or no the daughters took any edate at all j but there 
was no doubt but that if George hdary and Katherine all died 
without iflue of their bodies William' Rofe would be entitled to 
the edate either as a contingent remainder or by way of an exe¬ 
cutory devife. 

In a cafe in 13 Ilea. 7. (ii) which has been agreed to be law 
ever fince, and has been the foundation of many fubfequent de* 
terminations, it is faid that if a man devife his edate to bis heir 
at law after the death of his wife, the wife has an edate for life 
by implication ; which fliews that the edate which the heir has 
by defeent iniy be abridged and leflened by Implication only. 

Ido 


(«) Ft. 17. pt. 2t. 

5G 
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I do not at all rely on Beresfor<Fi caie 7 Co. 40, becaufe that 
was the cale of a feofiinent to uies, and depended on lb very 
great a nicety that it is no authority in the prefent cafe, and can 
hardly be cited as an authority in any cafe whatever, utilcft a 
deed of ufes Ihould happen to be penned exadly in the fame 
words. 

- Having got rid of this diftindtion, I Hull fay no more but 
that the rule for the conftrudlioa of thefe fort of wills is that 
which is laid down and,agreed to by^all the Judges in the cafe of 
Sj>trt V, Bence, Cro, Car, 368., ** that the words of a w-ill which 
difinherit an heir ought to have a clear and apparent intent, and 
not to be ambiguous or in any way doubtfuland furely no 
words can be more plain and clear and lefs doubtful and am¬ 
biguous than the words of the prefent will are. Nay if this will 
were to be condrued even according to Vaugbatfo rule, which I 
mentioned before, and which I think is carried too far (a), tliat 
there muft be a neceiTary implication to dilinherit an heir at law, 
I think that the words of the prefent will do necelTarily imply 
that it was the tefliator’s intent that his fecond fon Ihould have 
the ellate in cafe his eldefl: died without heirs of his body. 

If indeed the fecond fon bad died before the elded, and the 
queftion had been between the devifee of the elded and a fon of 
the fecond fon, there might have been fome doubt: but at pre¬ 
fent we think there is none, and that therefore the leiTur of the 
plaintiff muft have the benefit of the verdid, and the poftea 
mull be delivered to him.** 


374 

174?.' 

Goodrioht 

dfm. 

IlltkGB 

agmnjt 

GoouttkdOL. 


(a) Vid* Aieofti d. Faige y, Hea/eman^ fup* 140, 141. 
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Twills againfi Colville. 


SHturday» 
Nov. 2oib« 


^ A motion of Booth Seijt, 

for an attachment againfi: a fherifT and his deputy fur not 
taking a replevin bond upon his granting the replevin, purfuant 
to the diredions of the llatute 11 Geo. 2. c. 19 (a). 

Bootle Serjt. now agreed tiiat the rule (hould he difcharged as 
againft the iheriff (^) (for whom Willes Seijt. was counfel,) and 

only 


Tkf Coart 
Kfufed to 
gr.ot an it* 
tachmcfit 

nR.inft 8 
flit iff for not 
taking a rr- 
plfvm Send, 
on fait grant* 
tng ihr fc- 
pltvis. 


(«) The 23<1 fedion of which (in order 
to prevent vexalious replevins of diftiefles 
taken for rent) enads that all (herifis and 
other oiHccrs having authority to grant re* 
pievins may antf Jhall in every replevin of 
a diltrefs for rent take in their own names 
from the pUintifFand two rerponfible per* 
fons as fureties a bond in double the value 
of the goods diftraincd. conditioned for 
profecuting the fuit with cfie<lt and with¬ 
out delay and for duly returning the good, 
dillrained in cafe a return fhall be award¬ 
ed before any deliverance be made of the 
diffrels; and then it authorifes the fhcrifF 
&c to aflign fuch bond to the avowant or 
perfon making cognizance &c. j 

{h) An a£fion will lie againft the flietiff I 
not only for not taking a bond, but alfo 
for taking* infufficient pledges- Rtus v. 
PatterJoHf HtU 13 Gto. 2. b, R, on a writ : 
of error from C. /f.; 16. Fw. Abr, 399. 
pi. 45 under the name of Pravije v. Patti- 
Jen’, Bull N.P.60. In fuch an a£Iion fome 
evidence tnuft be given by the plaintiff 
of the infufficiency of the pledges or fure¬ 
ties { but very flight evidence is fufficient 
to throw the proof upon the flieriff. Sam- 
dirt V. Darlings fFfftmnfltr flttings, 
Trinity to Gee. 3. C. B. Bull. N. P. 60. 

—■Thoughlherehave been contradid- 
q^y determinations refpeding the extent of 
theiherifTs liability in fuch an adion, the 
pointfeems now to be fettled. In Prn^e 


V. Pattifen^ the party recovered damages 
to the amount of the rent in arrear adued 
to the coils of the replevin: but the whole 
together did not exceed the value of the 
diflrefs. 4 Z>. fsf E. 434, So in the cafe 
of Giljfon V. Burnelly 30 Geo. ^ GeuUj,^ 
who tried the caufe, was of opinion that 
the plaintiff was entitled to recover the 
cofts in the replevin as well as the rent in 
arrear, ib. But in Tea v. Labbridge, M. 
32 Geo. 3, the Court of King's-Bench, 
on a queflion referved at the trial for thbir 
opinion, held that the plaintiff could not 
recover beyond the value of the diflrcls 
taken, which was not equal to the rent in 
arrear. 4 Z). fjf E. 433. And though this 
dccifion was afterwards queflionrd in the 
Court of Common Fleas («), in Concanen 
v. Lethbiidge^ B. 32 Geo. 3. t H. El. 
Rep. 36., where it was ruled after great 
confideration that the plaintiff might re¬ 
cover damages to the extent of the inquiry 
which he had fuftaitied, though they ex¬ 
ceeded double the value of the goods dif- 
trained; the authority of the cafe of Tea 
V. Lethbridge was again effablifhed in a 
fubfequent cafe, Evans v. Brander^ Tr. 
35 Gee. 3., where the Court of Common 
Pleas (a) (three of the Judges being then 
changed) decided that tile fbenfF was not 
liable for more than double the value of 
the goods difirained z H. Bl. Rep. 34-. 
The foundation of the laft decifloo and of 

that 


if Lord Chief Jiiftice, GouU ], 

(2) Then confifting of Bjre Lord Chief Juftica, Bnlt-r J. Heath J. Xeeie J. 
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1742. only defired that it might be made abfolute againft one of 
Vwittlif IherifTa deputies who granted the replevin.’ 

COI.VILI.B* 

Jgar Serjt. offered many things in excufc for Abbots and de-' 
fired to read fevcral affidavits. But he infifted, among other 
things, that the Court had no authority to proceed in this Aim-, 
mary way againft the fheriff or his deputy as for a contempt; 
but that the party injured might bring his adion againft AJ>bot 
upon the adi. 

We thought it proper to have this matter thoroughly con- 
fidered in the firft place, before we read any affidavits, becaufe 
reading the affidavits as to the fa<ft would be in Tome meaAire 
admitting that we thought we had an authority to proceed ia 
this fummary way. The caufe on the replevin had proceeded 
fo far that there was judgment for the defendant, a retorno 
habendo awarded, and elongata returned. 

I thought that this method of giving a bond having been 
praflifed many years inftead of giving pledges, and being now 
fubftituted in the room of that common law method by the au¬ 
thority of the aCl of parliament, the proceeding ought to be in 
the fame manner againft the fheriff as it was before by feire facias 
or adion on the cafe. And I put the counfel for the defendant 
to (hew that an attachment was ever granted againft a fheriff for 
not taking pledges. This is no contempt of the Court, but only 
a difobedience to the ad. And I could not fee how the Court 
could proceed in this method, unlefs the party had been guilty of 

a contempt. 

> 

My Brother Parker feemed to think otherwife, and that this- 
was a fimiUr cafe to the cafe of a fheriff refufing to pay a year’s 
rent to the landlord according to the diredions of the ftat. 8 An» 
r. 14. when the goods of a tenant are taken in execution. For 
there though an adion on the cafe will undoubtedly fie againft 


that of Yea^, Lethbridge is thia^ that the 
fheriff la liable no fitrdter than the furettes 
WMiU have beon if he had done bis duty 
by taking a bond under the ftat. * i Ge«> a. 

9 


c. 19, and the fureties had been fufEcient; 
and that the extent of their reTpenfibility ia 
limited by the ftatute to double the value 
of the goods diftrained. 


the 
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^ iheriS*, the Court upoa i!he modon of the landlord ufually 
proceeds (in order to faire espeaee) by way of rule {a) agaiafl; 
cite fliertfiT, and if he dilbbeya it w 9 I grant an attachmeitt. 

But I thought that caie very diSferent from the prefimt t be* 
caufe there if the Sheriff takes the goods in execution and re¬ 
moves them before he pays the landlord his year’s rent, tha exe¬ 
cution (which is theprocefs of this Court) is irregularly executed, 
being executed contrary to law, and therefore the Court will in- 
terpofe. But there is no procefs of this Court which direfls a 
bond to be taken, nor would the Court'day the proceedings in 
replevin for want of the taking of fuch bond: but it is taken in 
purfuance of the diredions of the ad and not of this Court; and 
theiefore though no bond be taken, there is Ho contempt of this 
Court. 

My Brother BurntU feemed to think my dillindion right. 

However we gave no opinion, but ordered this point to be 
thoroughly confidered and fpoken to.*' 


(On the lad day of the term Ae nde was dilchaig< 


** And now (^) Bootle Serjt<, to whom we had recommended 
it to fee if he could find any precedent before the ad of an at¬ 
tachment having been granted againd a Hieriff for not taking 
proper pledges, very fairly admitting that there was no fuch pre¬ 
cedent, and that he thought the point was againd him, defired 
that his own rule might be difeharged (r)." 


(a) Vtd. V. Kimfftn, s tf'iff. ' 

140, DarlitiKV, Htil, Rtp* temp> Hgi'dw, 

255) Wtft V. iUdg/tSy *Mari$ts 2i 1 { a id 
A^r 319. 

(b) On the bft day of the term. 

{(} In v> Lmi$% Tn eS ( 7 m. 

The Court of tCing’i Bench alfo refttiiN) 
to grant an attachment againft the {heriff 
far not taking a replevin bond, zD»ttE. 
6 17. But in the cafe of Jbeiia> as v. AtJ»n, 


3 BI. 'Rep. 1330 , the Court of Com¬ 
mon Pleas * iununary application, 
made a rule on the llienff, under-iberifi^ 
and the reply via clerk, who bad refilled to 
difcover die names of the pledgei taken on 
granting the reidevin, to pay to the de¬ 
fendant lit replevin the damages and cofts 
recovered by him. See. however. Lord 
AMMjwa’t obfovatioQ 00 that cafe »v. 
Labbru^t^ 4D.fi R, 435 . 


5l> 
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G# St 

nor. s^th. 


Henry Grills again/i Mary Mannbll, Thomas 
Blford and Samuel Bunt. 


In replevin 
the defend¬ 
ant avowed 
SeCf and 
Hated in his 
avowry that 
by leiire and 
rcleafe he in 
conftderation 
of an annuity 
therein men* 
tioned con« 


The following opinion of the Court Was given bjr 


Willcs^ Lord Chief Juftice. “ Replevin; in which the pUtn- 
tlff declares for taking one red qx, one brown ox, and two 
brown lieers on the sSth of March i^Geo. a. at a place called 
Hrewoodla at SoutbiU in Cornwall^ and detaining them &c. 
Damage 13/. 


veyed certain 
preiDtfescon- 
seining the 
place where 
&c to the 
plaintifF in 
ftcf) Aibjtdl 
to a rent- 
charge pay¬ 
able to the 
defendant 
during her 
11 fe, with 
power of 
diftrefifbr 
non-payment 
of the an¬ 
nuity ; and 
that by virtue 
of the letfe 
and releafe 
and by force 
ol the Hatute 
dtc the plain¬ 
tiff became 
leifed in fee 
drc; and then 
ihe juftified 
&c ai a dif. 
trefs for non¬ 
payment of 
the annuity. 
Pleas in bar i 
ift that the 
plaintiff 
never was 
feifed dec in 
fee; tdly, 
(admitting 
that the de 
ftndant did 
by the leafe 
bargain and 
fell dec to the 


The defendant Mary avows in her own right, and the defend¬ 
ants Thomas and Samuel as her bailiffs acknowlege, the taking &c; 
becaufe they fay that long before the time when &c. viz. bn the 
25th of March 4. Geo. 2. by a certain indenture made between 
the faid Mary and the plaintiff* the faid Mary for the confider- 
ation of a fum of money did bargain and fell to ibe plaintiff 
all that moiety or halfendeal of all thofe meffuages &c in Tre- 
vooodla in the parilh of Southilli whereof the faid clofe wherein 
&c tto^ and long before was and is parcel, together with a 
certai^parcel of common, and all other appurtenances &c to 
the faid meffuage &c belonging then in the occupation of the 
plaintiff, to bold from the day next before - the date of the faid 
indenture for one year; by virtue of which bargain and falcT 
the plaintiff was poffeffed &c, the reverfion thereof belonging 
to the faid Mar;) and her heirs, and being ib poffeffed and the 
reverfion thereof belonging to the faid Mary and her heirs as 
aforefaid fhe the faid Mary afterwards and before the time 
when &c by another indenture made 26th of March 4 Geo. 2. 
between the faid Mary and the plaintiff for and in confideration 
of the annuity therein mentioned to be paid to her from ttnd 
out of the premifes during her natural life and of i r. to her 
in hand paid by the plaintiff did releafe to the faid plaintiff and 
^is heirs for ever the laid reverfion with the appurtenances, to 
have and to hold the fame to the plaintiff and bis heirs, to the 


pltiniiff For« yett) that at the time of maktrg theba'^gvifi and Tale (he defendant was only feifed &c 
for her life, the ravailiun in fee iheo belonging to another, traveifing iJbac the defejidam was feifed of 
the revet fion in fee. 


On demurrer both ptees were holden bad ; the firft becaufe it denied what was before admi ted«and 
becaofeittraverfed only aconfrquenreof law; ibe fecond, becaufe it acmiued that the defendant 
fcfd an ciUte fufficient to juftify tbediftrefs. 

ufe 


9 
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ufe of Urn ackd bisiieuv for ever,,jrMliije& to tjhc payment of the 
rent-charge or annuity thereafter mentioned, that ia to fay, that 
it (hould and ought be lawful for the faid Mary and her afligns 
during the term of her natural life to have and receive one 
annuity or yearly -rent-charge of 7/. I or* of lawful money of 
Creat Britain free from all taxes &c, and to be p^d at the foinr- 
moft ufual feafts, viz. the feaft of Saint Jahn tbe'B’aptifi &c, by 
four even and equal portions; and by tMlf (aid indenture it was 
agreed that if the faid annuity of yl» 10/. fhould- he behind and 
unpaid twenty-one days after any or either of the faid feail days 
See it Ihould and might be lawful for the faid Mary and her 
afligns to enter upon the premifes and to diftrain Sec; by virtue 
of which faid ieafe and releafe and by force of the ftatute Sec 
the plaintiff entered into and became feifed of the premifes dec 
in his demefne as of fee, fubjeA dec; and the defendants juftify 
taking the cattle by way of diftrels for 9 /. yr. 6 d. arrears of 
rent due for a year and a quarter ending at Cbrifimat 1739 and 
not paid within twenty-one days afterwards, wherefore they 
pray judgment dec. 

The plaintiff to the avowry, proteftiog that he never entered 
into the faid premifes by virtue of the leafe and releafe, for plea 
faith that he never was feifed of the faid premifes mentioned 
in the faid indenture of releafe in his demefne as of fee; and ^is 
he prays may be inquired of by the country. 

And for further plea by leave of the Court faith that true it 
is that the fuid Mary on the 25th of March 4 Geo, 2. did by ber 
faid indenture bargain and fell to the plaintiff a moiety or 
halfendeal of all thofe meffuages &c to hold from the day before 
the date thereof for one year, by virtue of which barg^ and 
fale and the ftatute dec the laid plaintiff became poffeffed of the 
premifes dec; and further faith that at the time of making4be 
faid bargain and fale the faid Mary was only feifed of the faid 
premifes as of her freehold for the term of her Kfe* tfhe rever- 
fion thereof belonging to ——>— MattpeU and his ibeirs, who 
is feifed thereof to him and his hetra; and traveefes that Mary 
was feifed of the revea-fton of the premifes to her and her heirs 
in manner and form as the defendants in their avowry have . 

acknowledged j 
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acknowledged j and tl^is the plaintiff ta ready w veilfy &C} and 
prays judgment dec. ^ 

To both thefc pleas of the plaintiff the defendants dennir go* 
nerally, and the plaintiff joins in demurrer. And upon theft 
two demurrers the caufe comes now befure the Court. 

To the firft plea there are two objedions {a ); 

ill, That it denies what is before admitted; 

adly, That the traverfe is oidy of a confequeitce of law. 

And we are of Opinion that the firil plea is bad in both thefe 
rerpe&s. 

Firll, Becaufe the plaintiff has denied that he was fetfed in 
fee by virtue of the leafe and releafe, though he has in effed ad¬ 
mitted it before. For in this plea he has not denied, not even 
by way of proteftando, that M. ManneU was feifed in fee at 
the time of making the leafe and releafe; and though hp has 
denied it in his fecond plea, that will make no alteration, it 
being a known rule and never controverted that one plea 
cannot be taken in to help or dellroy another, but every plea 
mull Hand or fall by itfelf. And as he has admitted in this 
plea that Mary was feifed id fee, and that^ being fo feifed ihe 
made a leafe and releafe to the plaintiff and his heirs, the necef- 
fary confequence of that is that he mull be feifed in fee by 
virtue of fuch leafe and releafe; for I defy any one to put a 
cafe where a perfon feifed in fee makes a leafe and releafe to 
another and bis heirs, and yet the grantee lhall not be feifed in 
fee; and yet this is the very thing denied by this plea. 

Secondly, If there could be any doubt of this, (but there 
certainly is none,) the only doubt would be, whether jthis be the 
neceffary confequence in law, that is, whether theft deeds of 
leafe and releafe have this operadon in law or not. And it is 
a ceruun known rule, never that 1 know of once controverted, 
that a man cannot traverft a conftquence of law, and for this 
plain reafon becaufe it is a matter tA law and,not of fad, and 

therefore not proper to be tried by a jury. 

% 

(«} Theeale was argued on the aid of 1 port of the demuirer and by Ggpftr 
May preceding by Draper Serjt. in fup> { Scfjt. comri. 

We 
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We are therefore clearly of opinion with the -defendants that 
the firft plea in bar of the avowry is not good. 

As to the fccond plea: it is a matter of much more difBcuIty; 
and upon the ftrength of the cafes in Dyer and Hobart which 
were cited for the plaintiff, and which I fhall take notice of by 
and by, I own I was at firll of opinion that the fecond plea 
was a good bar to the defendant’s avowry. But upon further 
coufideration, and conferring with my Brothers, 1 have altered 
my fcntiments. And we are all now of opinion that the fecond 
plea is not good, and that this cafe is plainly dillinguilhable 
from all the cafes which were cited to fupport this plea. That 
a matter which is not material, if alleged by a plaintiff in a 
declaration or by a defendant in a plea or avowry, may be in 
many cafes traverfed by the other party, and that the eftate 
in fee of the defendant Mary being alleged by her avowry 
(though fhe need not have faid that fhe was feifed in fee) may 
be traverfed in the prefent cafe, we do not deny; and the cafes 
which were cited go no farther. 

In Dyer 2B0. pi. 15. nothing more was determined (and that 
not in the principal cafe but in a cafe that was there cited) than 
that a man may traverfe a feifm in fee, when it is particularly 
alleged in an avowry. But in that cafe by way of inducement 
the plaintiff fhewed that if the perfon were not feifed in fee 
the defendant had no right to the rent avowed for; and it is 
the fame cafe, or exadlly to the fame effect, which is afterwards 
reported in Dyer 312. pi. 90. 

The cafe in Dyer 36 j. pl> 32., which was the cafe that was 
moft relied upon, was thus. In replevin the defendants juftified 
taking the cattle as bailiffs of Sir Francis Leke as being damage 
feafant in a clofe which was his freehold: the plaintiff pleads in 
bar thA he was feifed in fee of a clofe called Butdofe adjoining 
to the faid clofe of Sir Francis Leke^ that Sir F. Leke &c of 
right ought to keep up the fences between thefe two clofes, and 
that the cattle efcaped into Sir F, Leke*i clofe by reafon that 
thofe fences were out of repsur. The defendants in their re¬ 
plication, protefting that there was no fuch right of inclofure, 
for plea fay that the faid clofe called Butclofe was the foil and 

5 £ . freehold 
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174a. freehold of the Earl of Sbreufi/buryy and traverfe the plaintiff’s 
being feifcd in fee j and it was holden to be a good traverfe, 
MANMBlt becaufe though the plaintiff need not have fet forth that he was 
feifed in fee, (for if he had faid that he had only an effate for 
life, for years, or at will, it had been fufficient to have I'upported 
his plea) yet if he will give his adverfary this advantage by al» 
leging that he had an ellate in fee which he need not have 
done, the Court were of opinion that the traverfe was good. 
But it is obfervable in that cafe that the defendants were fo far 
from admitting in their plea that the plaintiff had an eftate for 
life, for years, or at will, that they exprefsly faid that the foil 
and freehold was in another, which 1 (hall Ihew prefentiy dif- 
tinguilhes it from the prefent cafe.' 

What is faid in the cafe of Dighy v. FUzherhertt Hob, 103. 
is merely founded on thefe cafes in Dycr^ and does not carry it 
a jot farther; nor do I know that it has been carried farther in 
any cafe whatever. 

• But in the prefent cafe the plaintiff is fo far from denying 
that the defendant Mary had an eflate fufficient to jufltfy the 
diffreis, that in his plea by way of inducement to his traverfe 
he exprefsly admits that fhe had an eftate for life at the time of 
her making the leafe and releafe, and that fhe is flill living. It 
appears on the whole record, by the plaintiff’s own admiffion, 
that the diftrefs was well taken; for though the plaintiff’s 
travel fe were true, that fhe bad only an eAate for life and not 
an ellate in fee, if fhe had an ellate for life the rent was due 
and payable to her during the continuance of that cHatc. If 
indeed by way of inducement be had faid that the eflate was 
in another, or that Mary was poffelTed only of a term for years 
which was expired, this would have altered the cafe. But as he 
has admitted that fhe had an ellate for life, this plainly dillin- 
guifhes it from all the cafes that were cited on this head. 

To this I think there can be but three objedions made, one 
of which was made at the bar; 

Firll} That the leafe and releafe made by Mary^ being only 
tenant for life, to the plaintiff and his heirs was a forfeiture of 

her 
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her eftate for life j and fo the plaintiff took nothing by the* 
grant, and therefore was not obliged to pay the rent. 

The other two objeftions not made at the bar are, 

Secondly, That this was a cheat on the plaintiff, who would 
not probably have agreetl to pay fo much rent during the life 
of Mary but in confideration that he was to have the eftate to 
him and his heirs after her death, and that this is expreftly laid 
in the avowry to be the conftderation of the deed of rcleafe; 


Grills 

againft 

ManmblLs 


Thirdly; That it is only faid by way of inducement that 
Mary was tenant for life, Ind that what is faid only by way of 
inducement is not material. 


To the firft objection there are two anfwers *, 
ift; That if the leafe and releafe did create a forfeiture, it 
would be no objedion iir the mouth of the plaintiff until he 
was actually evicted. ForYo long as he continues in poffeflion, 
he ought to pay the rent; and he has not Ihewn or pretended 
any evidtion. 

adly. The fecond anfwer is that a leafe and releafe by a tenant 
for life do not create a forfeiture; and the cafes which were 
cited prove no fuch thing. For in \ Co. 140; Cro.Eliz. 131; 
1 I^on. 125; and i RoL Ahr. 854 ; it is only held that a feoffment 
in fee by tenant for life is a forfeiture of his eftate, which is 
certainly true, of a fcofFinent: but by leafe and releafe (a), by 
which a man only conveys that which he has a right to convey, 
there is no forfeiture cicated. And fo it is exprefsiy faid in 
Co, Ut. 328. a.'y and it is fo eftabliflicd a rule in alKthe books 
that 1 need not cite any other cafe to fupport it. 


As to the fecond objedion: it does not appear on the plead¬ 
ings whether the rent referved he more tlian the yearly value 
of the eftate. If not, there is nothing in the objedion: but 
if it be, it is no objedion at law; but the deed will be equally 
good and the rent payable during the continuance of the eftate 
for life, though it may perhaps be a foundation for relief in 
equity. 

{«) See Sfymour’s cafe, lo Cs. 95; and Dae d. NevSIIe v. Hiversy 7 
Macheil V. Oarie^ t Ld. Raym. 779; 276, as to the effeft oi a leafe and releafe 

Dae d. Tyrrel v. Sbil/any 3 Burr. 1703; by a tenant in tail. 


As 
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1742. As to the third objeftion: it depends entirely upon this, whe* 

inducement to the traverfe be material 
^ or not. And we are all clearly of opinion that it is fo. And fo 

it plainly appears to be by the cafe of Sir Waber Sands v. Lane^ 
Cro. Eliz. 667, and fev^ral other caf<f!b. 

Judgment therefore muft be for the Hefendants.” 


' '■ ■ ' * * N. We did not confult my Brother Fortefeue he 
not being in Court at the arguing of the cafe; but Mr. J. 
Parker^ who this day kifled the King’s hand for the office of 
Lord Chief Baron, agreed with my Brother Burnett and me.” 


*’ Mafter, Wardens, and Society of the Myftery 
Noy. 29th. of Gunmakers of the City of London againfi 
Stephen Fell. 

A bye-lsw HE opinion of the Court was delivered as follows by 

made by the 
Gunmakers’ 

Company WUks^ Lord Chief Juftice. “ Debt j in which the plaintiff 
member fet forth the charter 14th of March 13 Chr. i., by which the 
*e barrel of Company was incorporated, which recites the great inconvenience 
that happens to the public by unlkilful perfons making trying 
proved to and proving guns, and for reformation of fuch abufes and in 
the tra^e,*not otdcr that the trade may be carried on in a proper and Ikilful 
Lon'do^or*" the King conftitutes and appoints feveral perfons therein 

within four named and all others then ufing or who (hould thereafter ufe 
tbat'nomem- ^he art of gunmaking within the city of London or within four 
ftrik*hi*s^ milcs compafs thereof, and all fuch others as Ihould be accepted 
ftam^ or ^ and admitted in fuch manner as in the fald letters patent is ex¬ 
barrel of any preffed, to be a body corporate by the name of the mafter war- 

perfon not a 

member of the Company under a penalty of 10 s. for each offence/’ was holden not good, as be¬ 
ing in reftraint of trade; it not appearing from any thing fet forth in the declaration that there was 
any adequate reafon for thefe reitrainis or any coniideration to the perfons leflrained. 

—General rellraints of trade are bad ; particular reffratnts, either as to time or place, are good, if 
for a fufHcient confideration. 

—A bye-Lw, made by the Gunmakers’ company, infliAed .a penalty, half to the ufe of the poor of 
the Company, and half to the ufe of the difeoverer, without faying who was to fue for it; whether the 
Company may not fue for the penalty ? Qa. 

—In an a^ion for a penalty for breach of a bye-law, whether it (hould not be pofitively dated that 
the defendant was fjbjed to the bye-law when he did the a£f complained of ? 

—And whether it be fufHcient if it be dated to have been done on a day (after a viz.) after he waa 
fabj'cQ to the bye*Iaw, as it appears on other parts of the declaration ? Qu. 

*3 dent 
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dens and focietjr of the my fiery of gunmafccrs of the city of 174a. 
Londoni and gives^hem feveral powerSi and (ainon^ the reft) 
a power for the faid mailer wardens and afiiftants of the focicty 
of gujimakers for the time being or the greater part of them, 
whereof the mailer and one of the warllens to be two, to make 
ordain and conilitute fudi reafonable a&s orders decrees and 
ordinances in writing as to them ihould Teem meet for and con¬ 
cerning the art trade and myftery of gunmaking and the well 
ordering and government thereof within the faid city of London 
or the liberties thereof and‘within four miles of the fame, and 
alfo for the refo't mation of fuch abufes and deceits from time to 
time in uttering inartificial unmerchantable bad and deceitful 
guns, or pattb of guns&c, whereby his Majefty’s fubjedls might 
be damnified or endangered 5 cc, and to infiid pains and penalties 
by fines &c for the .breach of fuch bye-laws &c. The plaintiffs 
further fet forth that the faid charter was accepted and hath been 
ever fince a£led under. And that at a court of the mafler war¬ 
dens and fociety aforefaid commonly called a Court of Affiftants 
held icth of O^ober 1672 by and before Robert Murden then 
and there being the mafler and Jofepb Stace and Robert Tough 
then and there being the wardens of the faid fociety, and four¬ 
teen others, (named in the declaration) being a greater part of 
the affiftants of the faid fociety, the faid mafler wardens &c did 
make ordain and publifh a certain ordinance or bye-law in writ¬ 
ing for the good rule and government of the faid Company, and 
did thereby order “ that from thenceforth no fworn mem¬ 
ber of the faid Company lliould fell or deliver by way of fale 
the barrel of any manner of hand-gun dagg or piftol ready 
proved to or to the ufe of any perfon whatfbever of the faid 
art within the faid city or liberties or four miles compafs thereof 
who is not admitted and fworn a member or free brother of the 
faid Company, nor Ihould ftrike or fiifier to be ftruck his pro^ 
per ftamp or mark upon the barrel or barrels of any fuch perfon 
not admitted and fworn; upon pain of forfeiture of 10/. for 
every fuch barrel; a moiety thereof to the ufe of the poor of the 
faid Companyy and a moiety to the ufe of the difeoverer^ and a Hop 
made of his proof till conformity or 'payment.” 

The plaintifis aver that fuch ordinance was End is good and 
reafonable, and not repugnant to the laws or ftatutes of the 

S F kingdom, 
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174K* kingdom, nor M the cuftopns or uLges of the city of Jjmim s 
ThcMfttor Sind they ftfiign for breach, hrft, that the d^endant long after 
ia<£ii??r ^he-making of the faid lettera patent, to wit, on the 37th of 
1728 was admitted into the faid Company and fworn 
a member thereof, and from thenceforth hitherto hath continued 
a member thereof, and for all thatime aforefaid hath ufed and 
exercifed the art of gunmaking at London aforefaid, and then 
and there had notice of the faid bye-law; and that the faid de> 
fendarit long after the making of the faid bye>law, to wit, on 
the I ft day oijunt in the year 1739 at aforefaid fold 

a great number of barrels of hand-guns, to wit, fixty barrels of 
hand-guns ready proved to one John Halfbide^ which faid John 
Halfhide at the time of the fale thereof did ufe and exercife the 
faid art of a gunmaker within the faid city of London^ and who 
at the time of the fale of the faid gun-barrels was not admitted 
and fworn a member or free brother of the faid fociety, contrary 
to the form of the faid ordinance; whereby the faid defendant 
hath forfeited and Ol^^t to pay to the plaintifts 30/. to wit 
loj*. for each of the faid barrels of hand-guns fo fold by him 
to the faid Half bide as aforefaid, whereby an adion hath ac¬ 
crued to the faid plaintiffs to demand and have of the faid de¬ 
fendant the faid 30/. parcel of the faid 60/. 

Secondly, They affign for breach that the faid defendant after 
the making of the faid ordinance, to wit, on the 2d day of "fune in 
the year 1739 at London aforefaid he the faid defendant then and 
there being admitted and fworn a member of the faid Company 
did fufier to be ftruck his proper ftamp or mark upon a great 
number of barrels of hand-guns, to wit, upon fixty barrels of 
hand-guns of the faid ^ohn Half bide ^ which faid fobn Half bide 
at the time of the ftriking of fuch ftamp or mark upon the faid 
barrels of hand-guns did ufe and exercife the faid art of a gun- 
maker within the city of London^ and who at the time of the 
ftriking of the faid ftamp or mark was not admitted and fworn 
a member of the faid company, contrary to the form of the or¬ 
dinance aforefaid; whereby and by force of the faid bye-law 
the faid defendant hath forfeited and ought to pay to the faid 
mafter wardens and fociety 30 /., to wit, 1 o for each of the 
iaid barrels fo ftruck with the laid ftamp or mark; whereby an 
aftion hath accrued to the faid mafter wardens and fociety to 

9 demand 
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dvmttid and have Ebe iaid defendant the faid 30/. xelidue of 
the faid 4 o/.t aeverthelefa the iidd defendant, although he hath 
heeii'idten f«queftod,hath not eendeved <0 the faid mafter war- 
4 efu and ihcietjr the faid 6 oi. or noy part thereof, hut bath 
wholly refufed and HiU doth refnfe to reader the fame; and 
the faid maAer wia-dena and Society fay that they are dainnihed 
to the value'of 70/.; and therefoie they ^brtngfuit dtc. 

The defendant fays that the declaration of the faid maAer 
wardens &ic 4 nd the matveri therein contained are not good and 
fuiHcient an law for the faid maAer dec to have or maintain their 
faid adion agatnfl; him i to which declaraSoo and the matters 
therein contained he the feid defendant is not under any ne- 
cefiity nor bound by the laws of the land to make anfwer, aod 
this he is ready to vertfy^ wherefore for want of afu^cient 
declaration in this hehalf he praya judgment, and that the faid 
fnaftv'r wardens and fodety of ibc myil»|r of guumakera of the 
city of Litidott may be barred from hav^ or snalotaioiag tbdr 
action aforeiaid agaioft him the faid defeudant. 

The plaintiffs join in demurrer, aad pray Judgment, and their 
faid debt, together with the damages hy real'on of detaining the 
imd debt, to be adjudged to them* 

And upon this denutrrer to the plaintiffs’ dedaratton dhe mufe 
comes now in judgment before the Court* 

There have been three ebjedlons [a) taken to the phuotifff 
•declaration; 

ill. That the hyc-law, on which the adion is founded, is not 
good; 

adly. That, if it he, the breaches are not well alligned. 

jdly. That, if the bye-law be good and the breaches well af* 
iigned, the aAion cannot he brought in the name of the 
poration. 

(a) This cafe was argoe 4 on tVrfe ff- | Tupport of ibc ^emarrer, and by B'tfd 
vrt^l diiys, 19th of June t;4a, lotb of, King’s Serjt. and J^raf-er ScQt. far ihy 
J'ufif I7SN and ajd of 174.?^, by pUiniiffi. 
jfrimt fCinjg's Serjt. jiad l/r/tn Serju in J 

As 


s*r 

,’ 74 \ 

The MtSer 
See of C««* 
•lakcti ke 
UMin^ 
f'SS.Ih 



388 

Th« 

Hee of Gun. 
nak«n fcc 

Fill. 


The general rule is that all reftraints of trade, (ivliich the 
law fo much favors,) if nothing more appear, are bad. This is 
the rule which is l^d down in that famous cafe of Mitchel v; 
Reynolds^ which is very well reported in i P. Wm» i8i j in 
which Lord Macclesfield took fuch great pains, and in which all 
the cafes and arguments in relation to this matter are thoroughly 
weighed and confidered; and therefore 1 will not repeat them 
to you again in worfe words, but refer you to that report, where 
you may fee all the cafes cited which relate to this point, and 
where it is confidered in every light in which I think it is polGble 
to confider it. 

But to this general rule there are fome exceptions; as firft that 
if the reftraint be only particular in refped to the time or 
place (a), and there be a good confideration given to the perfon 
retrained, a contract or agreement upon fuch confideration fo 
retraining a particular perfon may be good and valid in law, 
notwithftanding the general rule; and this was the very cafe of 
Mitchell v. Reynolds^ where fuch a bond was holden to be good. 
So likewife if the retraint appear to be of a manifeft benefit 
to the public, fuch a reftraint by a bye*law or otherwife may be 
good. Por it is to be confidered rather as a regulation [J>) than 

a re- 
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As to the firft objeiftion, we are of opinioni and fo are my. 
Brother Forte/cue and my late Brother Parker^ {nxm Lord Chief 
Baron) that the bye-law is not good as fet forth in this deelara-»‘ 
tion. It is very probable that if other parts of the 'Vrhaiter and 
other bye-laws of the corporation were fet forth, it might appear 
to be a good bye-law: but we can talce notice of nothing but 
what is fet forth in the pleadings. 


(a) See the cafes of Qerie v. 

Gj/i temp. Hardw. 53; Che/man v, 
Nainby^ % Sir, 739, FerteJ.. 297 ; 2 Ld. 
Raym. 143^6, and 3 Bte. Part, Caf, 349 , 
and Davis v. Mafent 5 Z>. (if 118.; 
in the two former of which an agteement 
by an opprentiee^ in confideration of being 
taught hts trade, not to carry on the fame 
trade, in one inildiice within half a mile of 
the oafter, and in the other within the 


bills of mortality, under a penalty, was 
holden to be a valid agreement. The 
laft cafe was that eS an aj[{flemt to a fur- 
geon. 

{b) See the following cafes refpefling 
bye-laws made by public companies, and 
what bye-law is confidered only as a re¬ 
gulation, and what as a reflraint, of trade} 
Freemantli v. Tbr Ctmpafty of StHthrow- 
Jiersy 1 Lev. S29; Cuddon v. 

SaiL 
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a reftraint; and it is for the advantage and not the detriment of 
trade that proper regulations fliould be made in it. And it is 
plain by the recitals of this charter granted to the Gunmakers* 
Company that this was the very purpoie for which this corpo¬ 
ration was created. 


The Mifien 
&c of Gun- 
nakers &e 
»gainft 
Fell* 


It is therefore by this rule* and this exception that we mud 
try the prefent cafe. And firft it is certain that both thefe 
hye-laws {a) are redraints upon trade, and therefore bad unlefs 
they fall under the exception. To oblige a man after he has 
htiidied his barrels not to fell them to any one (i&) but one who 
is admitted of the Company is a great redraint upon trade. So 
lik.ewire not to put his mark or to fuffer his mark to be put 
iinoa the barrel of any perfon not admitted of the Company is 
a vi ry great hardftiip and redraint, unleis there were a parti- 
cula- realon for it. But it does not appear from any thing that 
H fci ioTth in the declaration that the charter has given any di- 
'lionh, or the Company made any bye*laws, concerning the 
"hi'iut. of that particular branch of the trade of fitting the 
wib into the docks; and if not, no reaibn can be affigned 
why other perfons may not do it as well, and Ihould not be per¬ 
mitted to do as it well, as thofe who are members of the Com¬ 
pany. Nor does it appear by the declaration that the particular 
marks which every perfon of the Company puts on his own 
barrels are an evidence that fuch barrels have been tried and 
proved by the Company, or that fuch marks may not be put on 
before they are tried and proved, or that there is any method 
whatfoever preferibed either by the charter or any bye-laws for 
trying and proving barrels made by members of the Com¬ 
pany. And as we can prefume nothing but what is fet forth, 
we are obliged to be of opinion that this part of the bye-law 


193 ; JVannel v. The Chamhfrlaht ef 
the Ctty of London^ i Str. 6755 Bojzoorth 
V. Hearne^ 2 Str. 1085, tff Jtndr. 915 
Hantfon v. The Chamberlain of London^ 
1 Burr. 12; Green v. The Mayor of 
Durham^ ib. 127; The King v. The Maf 
ter and Wardens of the Surgeons Co. in 
London^ z Burr. 892; The King v. Str 
T. Harrifon^ Chamberlain of London^ 
3 Burr* 1322; Pierce v* Bartrum^Cowp* 

5 


269; and The Butchers* Company v. Mo* 
rey^ t H* BL Rep. 371. 

(a) In truth it is only one bye-law, 
confifting of two branches* 

(b) The bye-law is not fo ext-nfivc; it 
merely reftuins the members of the Com¬ 
pany from (tiling barrels to any perfon of 
the Jaid art within the faid city or liber¬ 
ties or four miles comp«f$ thereof” who 
is not a member# 

G 


likewife 



390 MICHAELMAS TEEM. i6GE0.IL Cr. 


<741. 

The Matter 
j&c t>f Gun* 
maker! Arc 

JblBLL. 


Itkewife is not good, as being a reftraint upon trade without aa 
apparent xeafon. 

The objedion to the latter part of the bye-law, that a (lop 
is to be made of proof until conformity or payment of the pe¬ 
nalty, though we think it a good objedion, affords no argument 
at all in the prefent cafe, becaufb a bye-law may certainly be 
^ood in part (<?) and bad in part; and this adion is not 
founded on that part of the bye-law. 


As therefore we are of opinion that the bye-law, on which 
this adion is founded, is not good in either part of it, the two 
other objedions become altogether immaterial; and therefore 
I (hall fay but very little upon them. 


As to the objedion that the breaches are not well affigned; 
we are rather inclined to think that the fird breach is not well 
ailigned, becaufe it does not appear that the defendant was 
^ilty of the fad there laid to bis charge after he was a member 
of the Company, unlefs the day which follows after the words, 
to wit, be material (^); which we think it is not. 


There are many cafes In the books relating to this matter, but 
I think that no certain rule can be laid down concerning it, 
but the Judges mufl: judge as well as they can from the na¬ 
ture of every particular cafe. I will mention only two in- 
ffances to explain what 1 mean. In the cafe of an adion on a 
promifory note, it is generally laid in the declaration that after 
the day of the making of the ad, to wit, upon fuch a day 
liich a note was made; in which cafe the very day fet forth 
after the, to wit, is certainly material, becaufe the fame identical 
note mud be proved; and it can be afeertained only by the 
date; and if it be of another date, it is another note. But in 
the cafe of a declaration in ejedment, where the demife is laid 
upon fuch a day, and the declaration goes on and fays that af¬ 
terwards, to wit, upon fuch a day the defendant ejeded the 
plaintiff, this day is not material, becaufe if the defendant 

(ff) But fee Qarht v. Tudeitf 2 Vmir- I , {b) Vid. Skinner v. Andrtv^h 1 ^auni. 
rfj, I >69- 


ejeded 
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tgeSed him upon any day after the day of the demife* it is fuf- 
ficienr. And if the. day of the ejedment be laid to be before 
the day of the demife, it muft always be rejeded as repugnant 
and immaterial, but does not vitiate the declaration. But this 
objedion only lies to the firft breach ailigaed; for the fecond 
is right in this refped. 

But there is another objedion that goes to both the breaches, 
that it is not laid that the defendant at the time of the breaches 
hiew the perfons there mentioned not to be members of the 
Company. Whether or no it is neceflfary that this Ihould have 
been fo laid, we give no pofitive opinion, becaufe it is not ne> 
ceflary. To be fure, if it veere in an indidment it would be 
necelTary to lay it fo ; and we think at leaft that it would have 
been better if it had been fo laid in the prefent cafe. 

There is but one objedion that remains, which is that the 
Company could not fue in th«r own name for thefe penalties, 
becaufe there is no diredion in the bye-law, and betides the 
penalty is not given to them but to other perfons, that is, a 
moiety to the ufe of the poor of the Company and a moiety to 
the difeoveror {a). But we are inclined to think that if the 
bye-law were good, and the breaches well alfigned, the adion 
might be brought in the name of the Company (^). The Cham- 
berlain of London^ cafe, 5 Co. 62. 3 ., 1 Rol. Ahr. 366. (C),and 
what is faid in the cafe of Flayer and Vere^ Sir 71 Raym. 324., 
arc very ftrong authorities in fupport of this opinion. But, as 
it is not neceflary at prefent, we give no pofitive opinion 
upon this point. 
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Upon the whole therefore, though we were very much 
inclined (as far as Jullice would permit) to give judgment for 
the plaintiffs, being latistied that they are a veiy ufeful Com- 


(ill) The a£lion could not have been 
brought by any dr/LOV^icKy for though a 
body politic may mukeabye-Iaw:*fubje£l- 
ing thofe WHO infimge it to a penalty, 
they cannot give an adion to a fli anger to 
recover (uch penalty. Bodjuie v, Fennell^ 
1 Wtlf 2^7, and ToiUrddl and 
Alajier^ of the TctylQ}s' Co* at Bath^ V. 
Glazby^ z PFtlf 266. 


{b) In the cafe of The Majier Wardens 
and Commonalty of Feltmahers v. Davis^ 
Bof, & PulL 98^ it Was holden that 
the maflier wardens and commonalty of a 
company could not fue for a penalty for¬ 
feited to the mafter and wardens, to the 
ufe of the mafter wardens and com¬ 
pany. 


pany, 
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1742. pany, and that it is of great con&quence'to the public that 

gunmafcing (hould be put under proper regulations, 
mafart &V juftice to be of opinion that this bye-law 

ttgmm/ is not fufficiently liipported by any thing that is fet forth in the 
declaration, and that therefore judgment muft be for the de¬ 
fendant.** 


H. t6Geo 2. 
Thurfday, 
Jan. aytb. 


Williams qui tarn agatnfi Drewe. 


(d) for cofts on the plaintiff’s being nonfuited. 
of debt for 200/. by the plaintiff as a common 
flat. 15 Car. 2. c. 8. made to prevent butchers 
aawnrifthe Cattle j penalty double the'value of the cattle; one 

aonfoif « half to the King, the other to the informer. No cofts given by 
tends to fub. the flatutc to the informer. Nil debet was pleaded; and the 
well as prior plaintiff was nonfuited at the lad (krnvoall aflizes. 
aitstet. motion is grounded on the 18 c. $.f. 3. And the 

only quedion is whether that datute extends to forfeitures and 
penalties created by any fubfequent datutes. 

It was faid that the datute of Charles the Second has only 
enforced the datute 3 & 4 Ed. 6. c. 19., by enlarging the penal¬ 
ties and a little altering the nature of the offence. It was faid 
alfo that there is not one word in the dat. 18 Eliz. which im¬ 


which gives Adion 

coAs to de. . j. . 

fendantsia wformer On the 


plies that it relates only to offences created before that time. 
And for the defendant was cited Pie’s cafe, Hutt. 25, which was 
in 17 Jac, I. The information was on the 35 Eliz. c. 6, which 
was a temporary adl; and the quedion was whether the de¬ 
fendant being found not guilty (1) was entitled to cods; and 
faid there that this datute 18 E/iz. was a perpetual diredion to 
all informers. DogbeaeTs cafe, 2 Leon. iiO* Information on 
the 27 Eliz. c. 4; plaintiff nonfuited ; and there held that, the 
plaintiff not being a common informer, the defendant was 
not (r) entitled, but no objedion that it was on a fubfequent 
datute. 2 Keb. 106; and 1 Sid. 311. An indidlment for com^ 
pounding an information without the leave of the Court, and faid 
that this Court had on this datute made many rules to compound 


(«) By Dr<iper Seijt. (f) But (ee Thi Mayor f^c Pfymoutb 

(b) He was found guilty, butthejudg* v. JVtrring^ HiU 17 Gu. t.CB 
meat was arrefied. 


penalties 
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penalties created by fubfequent fiatutea; which (hews that 1749,3* 
another claufe of this ftatute has been holden to extend to fubfe- wiTiiaii* 
quent ftatutes, though there are no ftronger words there than in 
the prefent claufe* Harris q. t. v. Reeve in 3 , R *; and Lami 
q. t r, Fetbet^My M* i<o Geo, 2 * 


« 

Beljuld deGred time to Ihe^ caufe. So rule niG, which was 
afterwards made abfolute [a ); Bel/ield faying diat he did not 


oppofe it.” 

{a) Xtfwq.t y.U'ttrall, i 
Carttr t< v. Tcatingy M- li Geo. j. 
there cited} and Tbe Mc^er ifc of 
tnouih V. PTerring, pefiy S.P;—Sec alfo 
the cafe of Wtllmjon q-1* v Alloi^ Cotvp.* 
j66, where the plaintiff having bcei} non* 


Tuited in an a^on on the fiat at Hen. 8. 
r. 13, for nonreGdeiice, it was holden that 
the defendant was entitled tocofts, though 
it was ohje£led that the fiat i8 £/iz. e. j. 
did not extend to thofe cafes where a 
moiety of the penalty is j^ven to the King. 


John Colehan agtunfi John Cooke. 

The following opinion of the Court was delivered by 

Willcsy Lord Chief Juftice. ** Motion in arreft of judgment. 

The Grft count is on a promifory note dated 27th of May 1732, 
whereby the defendant promifed to pay to Henry Delany or order 
150 guineas ten days after thC death of his father John Cooke iov the indorfee' 
value received; which note after the death of the father (which Maaion*oJI! 
is laid to be the 2d oi April 1741) was duly indorfed by Delany the'matw** 
to the plaintiff. The fecond count is on a promifory note dated 
the 15th of July 1732, whereby the defendant promifed to pay 
to H. Delany or order fix weeks after the death of his father 50 
guineas for value received; the like indorfement laid after the 
death of the father as before. The third count is for money 
had and received &c 250/.: but this is out of the cafe. The 
damage is laid at 300/.; and a general verdid for the plaintiff 
on both notes. 


H. 16 Geos. 

ThorfdaVf 

Feb* loth. 

A promifory 
note payable 
to A, or order 
after the death 
ofjff. iiaflign* 
able under the 
ftat. % and 4 


It was infiGed (n) on for the defendant in arreft of judgment 
that thefe notes are not within the flat. 3 & 4 Anne c. 9; and 


(«) This cafe was feveral times argued. 


5H 


if 




HliARY TERM. a6Cio.II. C.F, 

if Qoi; tliACtlvy arf notindor&blc or ifitgnable, isd coiiiaqiieiidf 
t^at I^Matiffwho briogs this mOmi ts iodorfee cannot 
fiovor at Jaw* To ihew ibat tbeAs nolet are not widiia tike 
Hatilte » gTfat ntaoj things wcreiiddoo tile argumg of tiieoafe, 
and a great many cafes and authoi^es cited Jioth oitt of tiie 
common and civil law books. But I think that all the objections 
ti»at were made may be reduced to tiiefe two general pc^ons; 

ill; That the ai^of parliaaD^ only imended to put promifory 
notes on the fame foot as bills of exchange; and that there¬ 
fore, if bills of exchange drawn in this manner would not be 
good and confeqiientiy not ailignable, it follows that notes 
drawn in this manner ane not made indoriable or alBgnabte by 
the ftatute. 

edly, That the a(£i was made for the advancement of trade 
and commerce, and confequently was intended to extend only 
to fuch notes as are in their nature negotiable, and that thefe 
notes are not fo. 


Before I coniider thefe objedions, I will ftate the words of 
the ad of parliament on which the queftion mull depend, 5^4 
c. 9. intitled ** An ad for giving like remedy on promifory 
notes as is now ufed on bills of exchange, and for the better 
payment of inland bills of exchange.*' Whereas it hath been 
held that notes in writing (igned by the party who makes the 
(ame, whereby fuch perfon promifes to pay to any other perfon 
orhts order any fum of money therein mentioned, are not 
aiUgiiable or indoriable over within the cuftom of merchants, 
and that any perfon to whom fuch note ihall be afligned indorfed 
or made payable could not within the faid cuftom maintain any 
adion on fuch note s^ainft the perfon who firft drew and Ugned 
the (ame, therefore to the intent to encourage trade and com¬ 
merce which will be much advanced if fuch notes (hall have the 
fame^ctied as inland bills of exchange and ihall be negotiated in 
like manner, be it enaded thait all notes in writing wlxich ihall 
after &c be made and figned by any perfon or perfons &c 
whereby fuch perfon or perfons do or (hall promife to pay to 
any other perfon or perfons &c his her or their order or unto 
the bearer any fum of money mentioned in fuch note ihall be 
taken and conilrued by yirtue thereof due and payable to. any 
foch perfon or perfons &c to whom the fame is made payable, 

and 
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«iid alfo every faeh cote ihafl be affigoaUe or indorlable over ia 1748,3, 
4 he fame manner aa inland bUla of exchange are or may be ac- cotulv 
^rding to the caftom of merchants; and that the perfim or per- 
fima &c CO whom the ium of money k made payable by inch 
noteihall and may maintain an oAion lor the fame in fuch 
manner as he Ihe or they may do upon my inland lull of ex- 
^nge &c; and that tlie pef(bn or perfons dec to whom fuch 
AOte is indorfed or aligned, or the money therein mentioned or¬ 
dered to be paid by indorfement thereon, ftall and may maintain 
his her or their adliion for fqch money either againft the perfoo os 
perfons who figned fuch note, or againft any of the perfons who 
indotfod the lame, in like manner as in cafe of inland bills of ex¬ 
change. The title of the ad feems to refer to bills of exchange, 
and they are likewife referred to in the preamble, and the remedy 
is to be the fame {a). But in the defcription of the notes which 
are to be made aftignable there is no reference to bills of ex¬ 
change { but the words are very general, and I never underftoOd 
that the plain words of an enading claufe are to be rdlrained 
by the title or preamble of an ad (^). It has indeed been often 
faid, and I think very rightly, that if the words of an ad 
parliament be doubtful, it may be proper to have recourfe to 
the preamble to find out the meaning of the Legiflature: but 
where the words of the enading part are plain and exprefs, 1 
do not think that they ought to be reftrained by the preamble; 
for the preamble may only recite fome panicular mifchiefs 
which have happened, but the enadit^ claufe may not only be 
calculated to prevent thofe mifchiefs but others alfo of a like 
nature. Now the words of the enading part of this ad are 
plain and clear and very general; and in order to bring a note 
within the defcription of that claufe, it is only necefiary. 


{a) It was taken for granted in Tindal v. 
Brevm^ 167; zD.tiE. 186} 

both in the Court of King’s Bench and in 
the Enchequer.Chainber. and folemnly 
decided in the cafes of Brawn v. Harradtn^ 
it, 4 vol< 148, and Smttk v. Kendal^ tb» 
6 vol. 113, (inwhichthedidiumof D*tA» 
Jen}. in DtxUmx v. Heed^ BuU^ N. P. 
and the determination in May v. Ceeptrt 
Pejl. 376, to the contrary were over>ruIed) 
that thrse days' grace are aHewad on a 
promiSiry note (though it be a note pay¬ 


able to Jl. without adding ** or to his order, 
or to bearer,” Smith v. Ktndoly 6 Z>. tsT 
E. ts3-) as well aS on a bill of exchange, 
by realbn of the ftat. 3 dt 4 ^6). r. 9., 
which puts them both on the fiune footing 
in all refpeds. 

{i) Vid. Ceptman v. GaBantf 1 P. 
Wm* jso; Mac*^, CadtU^ Ctwp. sja^ 
Pattife* V. Bankts j ib. 543 j Cex v. Lie- 
rewf, H. t^Gte. 3. DeuiL 167. n. (55), 
od. cd. 3 and Bradhy v. daritt per Bad- 
Itr}.$D,f^E. aoi. 

ift. 
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1742, 3. ift, That the note Ihould be in writing; 

(^tiTAM sdly, That it (hould be made and Hgoed by the perfoit 
sail Promifingtopay; 

And 3dly, That there be an exprefs promife to pay to another 
or his order or bearer. But as to the time of-payment, the tOi 
is filent, nor is there any particular form prefcribed. 

And therefore, as to the firft obje£Uon, that if a bill of ex¬ 
change had been drawn in this manner it would not have been 
good; Aippofing it to be true, I do not think that it follows that 
thefe promifory notes may not be within the general words of 
the ilatute, if they anfwer all the defcriptions therein contained. 
However for argument’s fake I will fuppofe that this confequence 
would hold : but we do not think that a bill of exchange drawn 
in this manner would be bad. Upon this head it would be but 
mirpending time to run over all the paflages which have been 
cited out of the civil law books in relation to bills of exchange, 
becaufe I put a qucftion to the counfel which will I think de¬ 
termine this point, whether there is any limited time mentioned 
in any of the books beyond which if bills of exchange are made 
payable they are not good, and it was agreed by the counfel that 
they could find no fuch rule, and I am fare I can find none. 
But if a bill of exchange be made payable at never fo dillant a 
day, if it be a day that mull come, it is no objc£tion to the bill. 
There is but one palTage in the books wherein any ndtion to the 
contrary is fo much as hinted at; and that is in Scaccbius de 
commerciis^ where it is faid tliat it had been formerly zn objedion 
againll a bill of exchange, as contrary to the nature of it, that 
it was made payable at the end of feven months: but by his 
making ufe of the word formerly^ it is plain that in his opinion 
the law was then held to be otherwife. If therefore the diftancc 
of time would not have made a bill of exchange bad if drawn in 
this manner, fince it is drawn at a time whith mull come, the 
only otlter objedion that was made on this head was that in all 
bills of exchange there mull be a par pro pari, which there can¬ 
not be in this cafe, becaufe the value cannot be afeertained. 
But I lhall (hew plainly that the value may be afeertained, when 
I come to the other objedion that thefe are not negotiable notes. 

Secondly; Having anfwered the obje^ons againll thefe notes 
conlidering them on the fame foot as bills of exchange, I come 

BOW 
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now to the iecond objcdion, arifing from the words and intent 
of the ftatute. And firft I think that they are plainly within 
the words. They are made in writing; they are figned by the 
perfon promifing to pay, and there is an exprefs promife to pay 
to another or his order; and as no time of payment is mentioned 
in the flatute, the diRance of* time is no obje£tion within the 
words of the a<Ct. 

Let us fee therefore in the next place whether any objedlion 
arifes againft them from the hefign and intent of the a£t; though 
I think it would be pretty hard to conftrue a note to be not 
within the intent of an ad when it is manifeRly within the 
words of it, and the words of the ad are plain and exprefs. 
When the words of an ad are doubtful and uncertain, it is pro¬ 
per to inquire vihat was the intent of the Legiflature: but it is 
very dangerous for Judges to launch out too far in fearching into 
the intent of the Legiflature, when they have exprefled themfelves 
in plain and clear words. However we think that thefe notes 
are within the intent as well as the words of the ad. And to 
(hew that they are fo, I will here take notice of all the cafes which 
were cited to the contrary, and will Ihcw that they all ftand on a 
diflierent foot and are plainly diRinguilhablc from the prefent. For 
they are all of them cafes where either the fund out of which the 
payment was to be made is uncertain, or the time of payment is 
uncertain and might or might not ever hapjjen t whereas in the 
prefent cafe there is no pretence that the fund is uncertain, and 
the time of payment muft come, becaufe the father after whofc 
death they are made payable muft die one time or other. The cafe 
o^Pearfonw, Garrett^ 4 Mod, 242. dXiAComb, 227. was thus; the 
defendant gave a note to pay 60 guineas when he married A, and 
judgment was given for the defendant, becaufe it was uncertain 
whether he would ever marry her or not, fo the time of payment 
might never come. In the cafe of Jocelyn v. Le SerrCj P, i G. i. 
£, R. (u\ the bill was drawn on Jocelyn to pay fo much every 
month out of hts growing fubf/lencej how long that would laft 
no one could tell, or whether it would be fufticient for that pur- 
pofe; and therefore the bill was holden not to be good, becaufe 
the fund was uncertain. In the cafe of Smith v. Boheme M* 

(a) Reported in 10 Mtd. 294. and and in 8 Mid. 364. 

,| 46 i and cued ia 2 LoriRjojm^ 1762, (i) Cited in 2 LordRaym^ tjSz* 

51 I (?. 
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1742* i P* S. R,t the promife in (he note was to pay 70/. or 

>CottiiAH fumndcrik perfon therein named: if therefore he fiirrendered 

'Smkm perfon, there was no promife to pay any thing, and there¬ 
fore the note was uncertain and not negotiable. In the cafis of 
jippleby V. Biddulpb^ P. a C<o. i. (n), a promife to pay if hia 
brother did not pay by fuch a time; held not to be within the 
Ratute, becaufe it was uncertain whether the drawer of the note 
would ever be liable to pay or not. In the cafe of ^enny v. 
Herie (^), Tr. 10 Geo. 1,, a promife to pay fuch a fum otd of the 
income of the Dmonjbire mines^ held not a promife within the 
ftatute, becaufe it was uncertain whether the fund would be 
fufficient to pay it. So in the cafe of Born/ley v. Baidwyn^ P, 
14 Geo. a. B. R. (^), the promife was, as in the cafe of Pearfon 
V. Garrettf to pay fuch a fum on marriage; and held not to be 
within the Aatute for the fame reafon. And as thefe notes arO 
plainly not within the intent of the llatute becaufe not negotiable 
ab initio, fo when the words themfelves come to be conlidered 
they are not within the words of it, becaufe the ftatute only ex¬ 
tends to fuch notes where there is an abfdute promife to pay and 
not a promile depending on a contingency, and where the 
money at the time of the giving of the note becomes due and 
payable by virtue thereof (fo are the words of the ftatute), and 
not where it becomes due and payable by virtue of a fubfequent 
contingency which may perhaps never happen, and then the 
money will never become payable at all. And it can never be 
faid that there is a promife to pay money, or that money be¬ 
comes due and payable by virtue of a note, when unlefs fuch 
.fubfequent contingency happen the drawer of the note does not 
promile to pay any thing at all {d). 


But the prefent notes, and thole cafes where fuch notes have 
been holden to be within the ftatute, do not depend on any fuch 
contingency, but there is a certain promife to pay at the time of 
the giving of the notes, and the money by virtue thereof will 
Cjertainly become due and payable one time or other, though it 
is uncertain when that time will come. The bills therefore of 


(«) Cited in 8 AIbiI. 363. 

(b) Reported in 2 Lord Rajm. 1361 
(e) Since reported in 7 Mod. 417. od. 
cd.; and in 2 Sir. 11{ i, by the name of 
Btarddfet V* fteUdouu 


{d) But there may be a eenditional ac¬ 
ceptance of a bill of exchange. 9mith v. 
Abbott 2 Sir. 1152 ; JuUan v. Shobreeke^ 
2 f/'fi/'. 9; Pier/on v. Dunlop, Cowp. 574 j 
and Sproat v. Mkniewt, i D.iA B. ill* 

lejtchange 
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exchange commonly called BilUe nuniUnales were always holden 174.2,3. 
to be good, becaufe though thele feirs were not always holden 
at a certain time, yet it was certain that they would be held. 

The cafe of Andrews v. Franklyn (a), H. 3 Geo. 1. B. i?., depends 
on the fame reafon; for there the note was to pay fuch a fum 
two months after fuch a {hi{:^was paid ofi*; and held good, be- 
cau(e the {hip would certainly be paid off one time or other. 

The cafe of Lewis v. Ord (^), 7 ". 8 & 9 G. 2. jR , was exadiy 
the like cafe, and determined on the fame reafon. As to the ob- 
jedion that thefe arc not negotiable notes, becaufe the value of 
them cannot be afcertained, the argument is not founded on fa£l;, 
becaufe the value of a life when the age of a perfon is known is 
as well fettled ac; can be; and there are many printed books in 
which ihefc calculations are made. But if it were otherwife, 
the life of a man may be iafured, and by that the value will be 
afcertained. And the fame anfwer will ferve to the obje^ion 
which 1 before mentioned againft fuch bills of exchange. 

There was another objection taken, that the drawer might 
have died before his father, and then thefe notes would have 
been of no value: but there is plainly nothing in this objection, 
for the fame may be faid of any note payable at a diftant time, 
that the drawer may die worth nothing before the note becomes 
payable. 


We do not think that the averment of the death of the father 
before the indorfement makes any alteration, becaufe we are of 
opinion that if the notes were not wirhin the ftatute ab initio, 
they {hall not be made fo by any fubfequent contingency. But 
for the reafons aforefaid we are of opinion (and fo was the Lord 
Chief Baron Parker) that the plaintiff is entitled to his judg¬ 
ment (r)} and therefore the rule for arrefling the judgment muft 
be difeharged {d)P 


(a) I Str. *4, 

(i) Cuimngh. Bills sf Exchange 113. 

(f) Thi« judgment was afterwards af¬ 
firmed in the Court of King’s BeiKh on a 
writ of error, a £rr. 1117. 

(<f) See the following cafes, in which 
the notes or bills of exchange (for they are 
both on the fame footing) were holden not 
to be good nates or bills, becaufe they were 
payable out of a particular fund or on a 
contingency ; Banbury v. Lijfetty a Str. 
tail} Dawkts r. Ltrd Dtbram, z Bl, 


Rep. 782} %WtlJ. 207; Roberts v. Peake^ 
I Burr. 323 } Kingflen v. Ling^ M 25 
G.^.B. R. Baylefs Bills ef Exchange 71 j 
and Carlos v. Fancouri^ ^D.VtE. 482.—• 
In the(e, the notes were holden to be good, 
becaufe they were payable at all events ; 
BurcheU v. BmebeU, a Lord Rajm. 1545 ; 
Evans v. Underwood^ 1 Wilf. z 6 z } Ptple» 
well V. Wil/oHt I Str. 264) Chadwitk 
V. ib. 706 i G^s V. Nelfony i Burr. 
2x6; and Hattdiulbtr v. Hartfmck, 7 D. 
£jr E. 733. 
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H.«6Gfo 2 . Jonathan Scott and Francis Richardson a^ainjl 

Thuifdayt ^ 1 t ^ ” 

Feb. loth. Robert Surman Salem Owen and John Cruick- 
SHANK, Affignees of Richard Scott a Bankrupt. 


}f goods be 
configtied to 
a fattor for 
file, and he 
'fell and fc* 
ceiee the 
money before 
.bit bank¬ 
ruptcy and do 


TP 


X HE opinion of the Court was delivered, as follows, by 


Willes^ Lord Chief Juftice. “ AiSlion on the cafe for money 
bad and received. The plaintiflj being partners beyond fca 
configned a quantity of tar to Richard Scott the bankrupt, brother 
not purebafe jjje plaintiff Scotty as their fador. There had been mutual 
J>eciL* 7 ng dealings between the two brothers, which were then unfcttlcd. 
b«ng diftio- The fliip and goods arrived in the Thames from Carolina 22d 
goiftvd from ^nrcb 17 ^ 0 . The fador received'the bill of lading, and fold 

the reft of his • i r i • n v 

property, the the tar on the a8th of March following to Coruehus and Jeremiah 
cenoot're! Oweti; and it was agreed that the tar fliould be paid for in pro- 
wholVmoney inifory notes payable four months after the delivery of the goods, 
from h'waf- gjjj jgjjt of 31 /. duc fiom the fador to the vendees on 

figrfCSp bat 

inuft come in his own account fhould be deduded. ift Jpril 1740 the ven- 
rommiffion. dces gave the fador in part two promiiory notes, one for 
fTttw ImL 66/. 13 /. 4^., the other for 102/. 6/. 8 d.^ which with the 31 /. 
time of the made up 200 /. On the 3cl of ^pril 17 fo the fador committed 

faleagieuiO ^ . -n- tt i i i 

fet oft a debt an ad of bankruptcy, and a commiflion lilued on the yih on the 
wS'h’e vcndle! .petition of oiie of the defendants. The bankrupt delivered up 
aVifthrfa^r notes to them as afligncei, and they have fince received 

received fo money. Tiiey have likewife confirmed the fale, and fettled 

from iheTe'iT- the account with the vendees, and received the balance, being 
378/. 4/. They have likewife received the bounty-money al¬ 
lowed by ad of parliament to the importers, being 299 /. 8 /. 
The defendants infill that as affignees they are entitled to all 
"'—But if the the money which they have received, and that the plaintiffs 
mud come in as creditors under the commiflion. 

the fel6tOr’s ^ , , r 1 «- 

hands at the of his bankruptcy, the confignors mav recover the goods in trover from the aftignees. 

—if a ftftlor Idf goiUs tor ri« pnncipa , and bccou c barkropt b-fore payment, and his af- 
fignecs afterwards receive tht money for ibcm, the principal may letovcr it from them in an afiioa 

for money had and received ^ r j c* i- 

—So if the fafior on fuch a fale take notes in payment from the vendtfC payable to h»m at a foiuro 
day, and his affignees afterwaros rctt've ihe money due on the notes, the principal may recover it 
jfrem the affignees in an a&ion for n oney had ?nd reenved. 

—If the affignees of a faflor (bankrupt) receive bounty money on any article under an aflof parlia¬ 
ment giving the bounty u tbi tmfofur, the conftgnor of that article nay recover fuch bounty.mooef 
from then in ao aaion for looney had and received. 

7 The 


dee, and the 
coniignois 
muft come in 
under the 
faflor’s com* 
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The plaintiffs infift that, the bankrupt being only a fa£kor, the 
money received on the notes, though payable to the bankrupt 
or his order, and likewife the money received of the vendees, and 
alfo the bounty-money, muft be confidered as money received 
to the ufe of the plaintiffs. The defendants paid the freight 
duty and other charges, which with the commiiRon amounted 
to 519/. 2J. 
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The cafe was tried before me at Guildhall 27th of "^une 1741; 
and the quellion referved (4) for the opinion of the Court was 
whether the plaintiffs are entitled to the 358/. ioj*. for which 
the verdict was given, or to any and what part thereof. The 
fum of 358/. 10 r. arifes from dedu6;ing the 519/. 2r. out of 
877 /. 12 X., which was the whole produce of the tar. We 
did not confult my Brother Fortefcue A,^ he not being in Court 
at the time of the argument: but Lord Chief Baron Parker 
agreed in opinion with us, and has given me authority to fay fo, 
that the verdidi ought to be for the plaintiffs for 327/. lox. 
deducing the 31/., for which we are all of opinion that the 
plaintiffs can only come in as creditors, it (landing jufl on the 
lame foot as if the bankrupt had received it in money before 
his bankruptcy. 


We are not quite agreed in our reafons, though we all agree 
that the verdi£l (hall be for the plaintiffs for 327/. 10 x.; and 
therefore I will inform you in what we all agree, and in what 
there is fome little difference between us. 

There are three things in difpute; 

ill, The money received on the notes; 

2dly, The money received of the vendees as the balance of 
the account; 

And 3dly, The 299/. 8x. received by the defendants for the 
bounty*moncy. 


We all agree that the equity of the cafe is with the plaintiffs; 
and that therefore if the law were againll the plaintiffs they 
would certainly be relieved in equity. The cafes of Copeman, 
V. Gallant^ 1 P. Wms» 314; of Wifeman v, Vandeput^ 2 Vern, 203; 

{a) This cafe was twice argued on the the plaintiiTs and by JflUti King’s Serjt. 
26th of and 9th of Nevember 1742 and Eyrt Serjt. for the defendants, 
by Skinntr and Prim* King’s Serjts. for 

5K 


of 
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of Burdctt V. WilUt in the fame book 638; and of Wbitecotnb v. 
Jacoby I Salk, i6i« are all clear and plain to thu purpofe. This 
point therefore cannot be difputed. And whet ever the equity 
of the cafe is clearly with the plaintiff, I will always endeavour 
if 1 can, and if it be any ways confiftent with the rules of law, 
to give him relief at law. And 1 found my refolution on a 
maxim in law, that the law will always avoid circuity of adion 
if poUible, to prevent trouble and expence to the fuitors; and 
fur the fame reafon I think a fortiori we ought to endeavour, if 
poffible, to prevent fuits in Courts of Equity. But to be fure 
no motive whatever is fufficient to warrant our determining 
contrary to law. 

1 will therefore in the next place confider what the law is. 
And there is a notion, I own, which weighs much with me to 
be of opinion with the plaintiffs, of which my Brothers are 
doubtful j and therefore as I believe it was never ftarted before, 
I ihall only juft mention it and (hall not rely upon it. My 
motion is that affgnees under a commiflion of bankrupt are not 
to be conlidered as general affgnees of all the real and perfonal 
eftate of which the bankrupt was feifed and poftelTcd, as heirs 
and executors are of the eftates of their anceftors and teftators ; 
but that nothing vefts in thefe affgnees even at law but fuch real 
and perfonal eftate of the bankrupt in which he had the equi¬ 
table as well as the legal intereft, and which is to be applied for 
the payment of the bankrupt’s debts (a). And 1 tound this my 
opinion both on the reafon and juftice of the cafe, and likewife 
on the feveral ftatutes made concerning bankrupts which relate 
to this point. As to the reafon of the cafe, 1 rely here again 
upon the rule concerning circuity of adion. For 1 think it 
would be very abfurd to fay that any thing ffall veft in the af- 
iignees for no other purpofe but in order that there may be a 
bill in equity brought againft them by which they will be 
■obliged to refund and account, and according to the cafe of 
Burdett v. Willett will Ukewife have cofts decreed againft them, 
and fo the effe^ of the bankrupt which ought to be applied 
$0 the difchaige of his debts will be wafted to ferve no purpofe 

(a) And it has been fe ruled in feveral | 3 Burr. 1369; ff^tneb v. Kteley^ i D.(jf 
eafo. £x parte 1 Ak. 159) £x £. 619} Webfler v. Scaltt^ M. sg 6/e. 3. 

parte Butlertii.ti3 i C/^bamv.GaUairti B.R. cited, tb. 6tn and in Farr v. 
I Qm, Big, 533 i Hvwari v. Jtnneti JVnvmeff, 4 £. &r £. 6S9. per Grtji J. 

whatever. 
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whatever. If therefore the bankrupt were feifed of a truft eftate 174a, 3. 
in lands, for the reafons already mentioned I Qiould think that 
it did not veil in the allignees at all, but that the legal eftate as 
to that fliould ftill remain in the bankrupt for the benefit of the 
ceftui que truft. And as this notion is moft confiftent with 
reafon and juftice, fo I think it is moft agreeable to the ftatute 
13 Eitz. f. 7., to which all the reft rrfer j for that is the ftatute 
which direds what real and perfonal eftate of the bankrupt the 
commiftioners have a power to apply towards the difcharge of 
the bankrupt’s debts, and nothing is vefted in the afiignees by 
any of the fubfequent ftatutes but what the commiftioners had 
a power fo to difpofe of. The words {a) of the ftatute of the 
13 Eiiz, are ** the commilfioners lhall have power and authority 
to fell and difpofe of fuch lands which the bankrupt had in his 
ow n right, and for fuch ufe and intereft right or tide as fuch 
bankrupt had in the famcT, and his or her money goods chat* 
tels wares merchandizes and debts.** But as I believe the con¬ 
trary notion has obtained, and as this is only my own private 
notion, and my Brothers do not feem to be qiute fatisfied with 
ir, and as we can determine the prefent cafe upon other points 
in which we are all agreed, I ftiall not at all rely upon this, but 
leave it to be confidered better and more fully another time, if 
it Ihould ever come to be the only point on which a cafe muft be 
determined. 


We are all agreed that if the money for which the tar had 
been fold had been all paid to the bankrupt before his bank* 


{a) The words of that ft<itute are thefe, 
'i'he commilfioners (hall have full power 
and authoiity to take by thiir dilcntions 
fuch order and diredhon with the body 
of fuch (lerfon &c, ** as alfo with all his 
or her lands tenements hereditimcnis, as 
well copy or cuAumary hold as freehold, 
which be or (he (hall have j« hts or her own 
right before he or (he became bankrupt, 
and alio with all fuch lands tenements and 
hereditaments as fuch perfon (hall have 
purchafed for money or other rccompence 
jointly with his wife children or child to 
ike enfy ufe tf Juib offender, or of or for 
fuch ujfetntereft right or titloatJin.h offender 
then /hall have in the fame which be or fhe 


may lawfully depart withal^ or with any 
perfon or perfoiis of truft to any fecret ule 
or fuch ofTcnder, and allb with hts or her 
money goods chattels wares merchandizes 
and debts vvberefoever they may be tound} 
and by deed inrolled &c to make Tale of 
the faid lands &c.” And by ftat. i i. 
e. 15. / 13. the commiflioners ** have 
power to grant and aflign or otherwife to 
order or difpofe of all or any of the debts 
due or to be due to or for the hen^ ffthe 
/aid bankrupt by what perfon or per(bns 
foever, 01 in what manner and form (o> 
ever, to the ufe of £he creditors of the fatd 
bankrupt” d^c. 


ruptcy. 
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ruptcy, and had not been laid out again by him in any fpecific 
thing to dillinguifli it from the reft of his eftate, in that cafe 
the plaintiffs could not have recovered any thing in this a^ion, 
but muft have come in as creditors under the commiilion, as is 
laid down in the cafe of Wbitecomb v. Jacoby i Sali, z6i., and 
in many other cafes. But the reafon of this is fo very plain 
that 1 need not cite any other, becaufe money has no earmark 
and therefore cannot be followed. 

We are likewife all agreed that if the goods had remained in 

9 

fpecie unfold in the bankrupt’s hands at the time of the bank¬ 
ruptcy, the plaintiffs might have recovered them in an adion 
of trover, and that they could not be applied to pay the bank¬ 
rupt’s debts, according to the cafe of VApoftre v. Le Flatjlrier^ 
cited in i P. Wms* 318, adjudged in B. R. M. 1708. The cafe 
indeed of Wlfeman \,Vandeput^ 2 Vern» C03. feems to imply the 
contrary : but it does not appear by that cafe whether the goods 
were configned to the bankrupt, as the buyer or only as a 
fador; and beiides the cafe of VApoJlre and Lx Plaiftrier^ 
which is long fince, has determined the contrary. But the pre- 
fent cafe is a middle cafe between thefe two which 1 have men¬ 
tioned, but I think may be determined on the fame rcafons. 
For why arc goods coniidered ftill as the owners ? becaufe they 
remain in fpecie, and fo may be diflinguilhed from the reft of 
the bankrupt’s cftatc. But as money has no earmark, it cannot 
be diftinguiflied. Otherwife to be fure in reafon the thing pro¬ 
duced ought to follow the nature of the thing out of which it 
is produced, if it can be diftinguiihed; and fo long as it remains 
a debt, it is equally diftinguifhable; or if it be laid out in a 
particular thing, as the cafe in Salkeld is. And the notes are 
within the fame reafon. And we do not only found ourfelves 
on the reafon of the thing but on feveral cales which have been 
adjudged. 

The general rule is that if a man receive money which ought 
to be paid to another or to apply to a particular purpofe to 
which he does not apply it, this adion will lie as for money 
had and received &c. So held in Owen 86, that if money be 
delivered by A. to one to buy a horfe or any other thing, if he 

do 
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do not lay out the money accordingly, an adton of debt will lie 
or an action on the cafe for fo much money had and received to 
ufe. So in i Salk, 9. Poulter v. Cornwall^ if a man receive 
money for a fpecial purpofe, and negle£t or refufe to apply it 
to the ufc8 for which he received it, an action on the cafe will 
lie as for money had and received. And though a bill in equity 
may be proper in feveral of tl'efe cafes, yet an adlion at law will 
lie likewife; as if I pay money to another to lay out in the 
purchafe of a particular eftate or any other thing, I may either 
bring a bill againfl: him confidering him as a tru(lee,,and praying 
that he may lay out the money in that fpecific thing, or I may 
bring an adion againil him as for fo much money had and re* 
ceived for my ufe. Courts of Equity always retain fuch bills 
when they are brought under a notion of a truft, and therefore 
in this very cafe have often^given relief where the party might 
have had his remedy at law, if he had thought proper to proceed 
that way. 
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To apply this general rule to the prefent cafe. The aflignees 
having received this money which belongs to the plaintiffs and 
ought not to be applied to pay the bankrupt’s debts, they ought 
to have paid it to the plaintiffs, and not having done fo, this 
adtion will lie againfl; them for fo much money had and received 
to the ufe of the plaintiffs. But I need not rely on the general 
rule only, for this very point now in queftion has been twice 
folemnly determined. Firft, in the cafe of Gurratt v. Cullum (a), 
3 “. 9 Anne^ B. R. which was thus. The plaintiff being in Ireland 
employed Burtwell and Mafon as his fadors in London to fell 
goods for him, which he had fent to them. They fell a parcel 
to y.S. for 20/. the plaintiff not knowing to whom they were 
fold, nor J. S. whole goods they were; but they were delivered 
to him as the good*! of B. and M, by a bill of parcels and 
chirged to their account in their books mutually. B. and M. 
before payment became bankrupts, and their debts are afligned 
by the commiffioners to the defendant, who afterwards receives 
the 20/. of y. S. The plaintiff brought an adion for money 
bad and received to his ufe j and this matter being referred by 
Holt for the opinion of the King’s Bench, judgment was given on 

• t 

(a) rjj N. P. ^2. lad cd. by the name of Garret v. Cullum. 

5 argument 
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argument for the plaintiffl Afterwards at Guildhall before Lord 
Chief Juftice Parker^ this cafe was cited and allowed to be law, be* 
caufe though it was agreed that payment by J.S. to Burtwell and 
Mafon with whom the contrad was made would be a difcharge 
to y. S. againft the principal, yet the debt was not in law due to 
them, but to the perfon whofe gopds they were, and therefore it 
was not aflUgned to the defendant by a general alBgnment of their 
debts, but remained due to the plaintiff as before; and being 
paid to the defendant who had no tight to have it, it muft be 
confidered in law as paid for the‘ ule of him to whom it was 
due, and fo an adion will lie as for money had and received to 
his ufe. 


There were, I think, but two objedions of weight made on 
the other fide. Firft, That the notes being given to the fador 
mull be fued for in his name, and had difeharged the former debt. 
But this is otherwife; for the plaintiffs were not obliged to ac¬ 
cept fuch notes, neither do they difcharge the former debt either 
in refped to the plaintiffs or the fador. They do not difcharge 
the former debt, becaufe they only create a debt of an equid 
nature: but it would have been otherwife if a bond had been 
given; and lb it was held in the cafe of Cumber v. Wane (a), 
P, •jG.i, B. R» where a note given in difcharge of a debt for 
goods fold and delivered was pleaded to an adion brought (not 
on the note but) for the goods fold, and held to be no good plea 
being of the fame nature as tire firft debt: but if a bond had 
been given, held it would have been a difcharge; and this judg¬ 
ment is founded on feveral former refolutions. If indeed thefe 
notes had been adually negotiated, it might have been other- 
wife, becaufe then it muft have been confidered as if the money 
had been received; befides innocent perfons might be pre¬ 
judiced : but that is not the prefent cafe. 

The oftier objeAion was that a fador by virtue of a general 
authority cannot fell on credit: if he do, it is at his own rilk, 
and the owner is not obliged to accept the vendee as his debtor; 
and that it does not in the prelent cafe appear that he had any 
fpecial authority. And for this purpoie feveral palfiiges were 
4cated out the civil law books of the nature of a fador. To 


^0) I Sir, 42S. 


this 
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this I (hali give two anfwers; ift, that the nature of dealing U 
now quite altered, of which Courts^of Law mull take notice; 
for conftant and daily experience fltews that favors do fell upon 
credit without fuch a fpecial authority. If it were otherwife, it 
would be the grcated prejudice to trade, as h would be Hkewife 
if this notion fliould prevail that the owner mull fufier by the 
fador*8 becoming bankrupt; and we oug)bt always as much as 
we can and as far as is coniiftent with the rules of law to do 
every thing to promote the,trade and commerce of the nation. 
Another anfwer Ukcwife may be given that a man may in many 
cafes either confider another as a wrong>doer or as a receiver of 
money for his ufe as he thinks beft and raoft for his advantage; 
and therefore if the nature of a faftor were as is alleged, yet 
even in that cafe the owo^ may come either againft the vendee 
or the fa<f^or at his eledion; and the plaintiffs by this adion 
have chofen to confirm the fale. 

And therefore as we think that there is nothing in thefe objec¬ 
tions, upon the reafon of the thing, the general rule which has 
always prevailed in parallel cafes, and thefe two cafes in point, 
we are clearly of opinion for the plaintiffs as to the two firft 
fnms: and as to the laft we think that it is Hill much ftronger 
for them; for as the bounty-money does not belong to the plain- 
dfls or become due to them by virtue of any contra^ made by 
the fador, but as it is given by feveral ads of parliament to the 
importer (c), whoever received this certainly received it for the 
ufe of the plaintiffs, who were the owners and importers of the 
goods. 
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We are therefore of opinion that the judgment ought to be 
for the plaintiffs for 327/. io.r., and ordered the verdid and 
judgment to be entered up according to the rule for that 
fum {h)** 

(<r) Vid. ftat. 3&4i/if t. tcu ( 6 ) Vid. Tgeitv,HeHirtgwtrtit s D.fd E, tin. 
and a /f. Bl, Rtf. 501. 
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E. i6G. *. 

y'ednefd flV, 
^pril 27 iii. 


It Is fufiici^nt 
for the aU 
iiirntf of a 
bdil bond to 
(late in his 
declaration 
that the 
ihcr'.ff iiflign- 
cd the bontl 
to him accotd- 
fng to the form 
of the Jtatute^ 
%vithouc add¬ 
ing “ that 
the aifign- 
men' was un¬ 
der the hand 
and fcal of 
the (htriff 
forunder that 
general alle¬ 
gation be 
mull prove 
that It was 
under hand 
and leal 6 cc. 
'lo fuch a 
declaration 
thedefendant 
may plead 
that the 
Iheriff'didnot 
aflign See ac* 
cording to 
the form of 
the ilatute, 
and the plain* 
tifF may tra- 
vf rfe the plea 
in thofe 
words. 


William Dawes Afiignec of Dingley Askham 
tlhcriff of the Coi]n:y of Huntingdon againft 
William Pap worth Kfq. 

i 

“ y^F.RT on a bail-bond given to the (herifF loth of 

1742 in the lum of 263/. 6^. id. It was agreed that 
every thing previous to the affignment is rightly fet forth in the 
declaration ; and then it goes on and fays, that the faid Dingley 
yljkbam on the 29th of June 1742 by a certain indorfement 
upon the bond alligned and fet over the fiNne to the plaintiff ac¬ 
cording to the form of the ilatute in that cafe made and pro¬ 
vided, by force whereof &c. 

The defendant pleads that D. AJkham did not affign the faid 
bond to the plaintiff according to the form of the Ilatute in that 
cafe made and provided &c; and the plaintiff tenders an iffue 
thereupon. 

The defendant demurs, and fhews for caufe of demurrer, that 
4 he replication puts both matter of law and matter of fadl in 
iffue to be tried by a jury, to wit, the matter of fa£t of the writ¬ 
ing obligatory being ailigned, and the matter of law, the legality 
of it*s being alligned according to the Ilatute. 

The plaintiff joins in demurrer; and upon this demurrer it 
comes now in judgment before the Court. 

Jgar for the defendant took two objediohs; iff, to the de¬ 
claration, that the plaintiff had not fet forth that the aflignment 
was under the band and feal (a) cf the Jheriffy as it was exprefsiy 
direded to be by the ftat. 4 & 5 An, c, 16. Ji 20. (^); and that 

(17) In truth It was dated on the record date &c by the name of /). AJkkam fherifF 
<0 be under the feal of the (herifF; he of the faid county of Huntingdon affigned 
the faid D. AJkham (herifF of the county and (et over unto the faid William Dawes 
of Huntingdon aforefaid afterwards, to &c.** 

wit, on the 29th day of fune in the year (h) Which ennSs that “ the (herifF or 
of our Lord 1742 at Cambridge aforefaid other officer at the requefl and coils of the 
at the fpecial mftance and requed of the plaintiff in fuch a£lion, or his attorney 
faid WtUiam Dawes plaintifFin this fuit ^lall affign to the plaintiff in fuch aidion 
by a certain indorjement upon that writing the bail-bond or other fecurity takeh from 
obl'gatory which the (aid William Dawes^ fuch bail, by indorjingihe fame andattefling 
(fiaUd with the feal of the/aid D. AJkham it under his hand and feal in the prcfcnce 
in the prelence of two credible witnefles of two or more credible witnefles &c. 
io Wit &c) brings here into court, bearing 

9 


therefore 



EASTER TERM, i6Gso.IL .C.P. 

tlytrtf<ve the plaintiff had not &t forth enough to fupport his 
aidion; and he compared it to an award, which if it were to be 
under the hand and £bal of the arbitrators was not good if only 
under their feal, for which purpofo he mted' Cro. yac, 277. 
SaUovos V. Girling; and 3 Mod, 77. Columhei v, Columbel, He 
alfo compared k to a power of revocation, which if it were to 
be by deed under the hand of'the party, or to be executed in 
the prefence of two witnefTes, if it be not under the hand of 
the party or not executed in the prefence of two witneiTes is 
void; and for this purpofe he cited Palm, 109} and 112; 
I Bulflr, 110 ; Scott v. Scotty 1 Lutw. 538. The fecond objec- 
tion was to the iffue, that matter of law and matter of faft were 
both put in iffue, which he iniifted was wrong; and for that 
purpoie cited Hob, 104. 


.1743*^ 

Pa?wqrtm« 


Draper for the plaintiff tnfifted that faying that the aflign- 
ment was fooundum formam ftatuti was well enough, and that 
this was the eooffant form. He faid likewife that there was a 
great deal of difierence between a bare or nude authority and 
an authority coupled with an intereft; and that the cafes cited 
were only in refpe^ to the execution of powers or authorities 
which were not coupled with interefts. 


But I think this no anfwer to the objedion; for all the ef- 
fential circumftances muft be obferved in the execution even of 
authorities coupled with interefts. 

Bui we were all of opinion (Brother Fort fine A, prefent in 
court) that there was no weight in either of thefe obj6£tions. 

As to the ftrft, we thought this the beft way of declaring, 
though declarations Ibmetimes are otherwife, becaufe the plain¬ 
tiff muft prove, to Ihew that the aftignment was according to the 
ftatute {d)t that it was under the hand and feal of the ftieriff; 
and therefore the cafes which were cited upon this point, though 
all admitted to be law, are not at all parallel, ffnee' the plaintiff 

(a) The fame point has been ruled on Le^e v. Box^ i lai; Rotij/iu v. 
another part of this claufe in the a£t. TayloriiGeo. i. ib» itz* It isfuf- 
'I'hough the ftatute requires the indorfe- iicient to ftate generally that the (ber^ at 
ment to be made by the (heriflF in the fre^ the requeft and cofts of the ploinuit af- 
/ence of tiuo witu^s^ it is not neceflary to flgned the bond to the plaintiff according 
feC out their names in the declaration to tlie form of the ftatute^ Aliffin v* 
ftating the allignmcnt, or even to ftate ^vciV.Morgan^ iLortlRaym. 1564. In- 
that tc was indoried in the prefence of two deed in Neat v. AMs, Forteje. 371., 
witnefles* Jtobutfonv, Taylor^ Fort, ^66; where it was alleged in the dcciaratioa 

s M in 
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t& this cafe cannot recover unlefs he produce in eindence an 
aillgnment under the band and feal of the {heriff. 

As to the fecond objection, we denied the rule; for there is 
-no fuch rule that matter of law as well as matter of fad may 
not be put in ilTue if complicated with the matter of fad; for 
matter of law is put in ifliie in tnoft ilTues. It may come in 
queftion upon non eft fadum; non dimidt; devifavit vel non; 
dsoftavit vel non; nay even upon non aftumpdt, lince infancy 
may be given in evidence on that iftue. But the rule is that 
a mere matter of law, or a confequence of law, cannot be put 
in iflfue by itfelf. If it were otherwife, it would be very hard 
to give judgment againft'’the plaintiff in the prefent cafe, be- 
caufe he has only traverfed literally the defendant’s plea; fo if 
the iffue were wrong, the Hrft fault was in the defendant. 


So judgment (o) was given for the plaintiff/rr Curiam** 


that the b^i>bond *vas efligned in the pre¬ 
fence of Bfu toUtiffs, ff. y. Wtavtr, it was 
holden ill: butthere,accordingtotheplain- 
tiff’t own lliewingf the bail-bond was not 


ailigned accord! ngto the form of theftatute. 

(a) a writ of error was brought in this 
cafe, and was nonprolled. See TV. \ ft\i 
17 Geo. 2. R»l. 7S5. h, R.. 


Rayner againfi Pointer. 


B 16 G. a. 
Wedaefdayt 
April 27th. 

Thoti^h a 
plainrilF or 
defendant 


« #^HE plaintiff declared in debt; and there were feveral 
counts. The defendant demurs generally to the decla¬ 
ration in this manner; 

And the defendant prays judgment of the declaration aforefaid^ 
pray a wrong bgcaufc hc fays that the faid declaration and the matter therein 

judgment, ' ^ ^ 

contained are infufEcient in law for the laid Henry to have or 
maintain his adion againft the faid Jobn^ and that he is not 
under any neceility nor bound by the law of the land to make 
any anfwer to the faid declaration, and this he is ready 
to verify; whereupon for default of a fulEcient declaration in 
this refpeft the faid J. Pointer prays judgment of the declaration 
adeclnntHNi. ^(fygfQfj ^nd that the fame may be quajbed ttlc, 
l^thdellm^ The plaintiff joins in demurrer; and on this demurrer it 
came before the Court. 

Tae'^nriff Prime for the plaintiff. No one for the defendant. 
jBWiw.lud the dccUratiM be good, the Court mil give jodgneat io chief ia favour of the plaiatilF. 

0 X con- 


chr Court 
muft give 
iucb judg¬ 
ment as (he 
party is en- 
cided to. 

And there* 
fore if the ^ 
defendant^ in 
a demnrrer to 
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I eontelved a doubt at iirft whether we could give judgment 
in chief, the demurrer only praying judgment of the declara¬ 
tion both at the beginning and the end. And therefore at firft 
1 only gave judgment niA, that I might con’Ader of it: but 
upon confideration and talking with my Brotbera we made the 
rule abfolute on the 29th. F,or though it might be otherwife 
in the cafe of a plea framed in this manner (concerning which 
as yet 1 have no fettled opinion), on a demurrer thus worded 
judgment mull be in chief, becaufe there is no fuch thing as a 
demurrer in abatement. If therefore it be conAdered as a de* 
murrer in abatement, it is void, and fo the plaintiff for want of 
an anfwer oii the part of the defendant is entitled to a judg¬ 
ment in chief: if it be conAdered as a proper demurrer, he is 
entitled to the fame judgment (a). And though a plaintiff pray 
a wrong judgment, the Court mull give fuch judgment as he is 
entitled to by law (^). 
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Vid. 2 Sound. 361, Sacbeverell v. Froggatt^ ib. 150. Ib. 374, 
Phickncy v. The Inhabitants of Eqfl Hundred in Rutland^ 
where the demurrers are exadly in this form and judgment is 
given in chief. See alfo The cafe of Dominique v. Davcnant^ 
I Salk. 220 j 6 Mod. ig8. (r).** 


{0) See alfo J?. V. Sir Oliver Butler^ 
3 Lev. 322, 3; and Leaves v. Bernard, 

5 Mod. 132. 

(/») Sec Campbell v, French^ in error, 

6 Z>. ^ And the cafes there 


cited; and Addifonv, Overend.^ 6 D, is E. 
766. 

(0 And Bu}fythorpe v. Turner^ E. 
17 GVtf. 2. pqft^ 


Padfield agatnfl Cabell and Others. 


Tri*. 

16& 17G. a. 
Friasjr,. 

T° an adlion of trover for taking the plaintiff’s goods the A^w"V«nt**of 
defendants pleaded the general iffue, and at the trial at 
Wells in Somerfetjhire before Mr. Baron Abney a fpecial cafe iwo"joftice« 
was referred for the opinion of this Court. 50!*.^!%, 

which refers^ 
to 12 C^ar 2 

The defendants, conftables, feifed the goods in queftlon by c.«+. f. 4*5. * 
virtue of a warrant ftgned by two juftices of the peace, in doa*forfeii.‘ 
which it was recited that the plaintiff had been convided before jlq® 
them in the penalty of 100/. but which they had mitigated to liceore. 
10/., for having unlawfully fold and retailed fpirituous liquors "SlSw, 
an lefs quantities than two gallons without a licenfe, and by which 

, , , , fuificient ific 

ht under tbeirhands: Boll.N P, 83. S. C, 

the 
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the defendants were commanded to levj the Aim of 10/. &c. 
on the goods of the plaintiff &c: but the warrant was not 
under feal. The queftion referved was whether the warrant, 
not being under feal, was fufiScient to authorize the defendants 
to feize the goods dec. 

The cafe was argued by Wynne Seijt. for the plaintiff, and 
Capper Serjt. for the defendants; and afterwards the Court de> 
livered their opinion in favour of the defendants. 

WilleSf Lord Chief Juftice (a). This defence arifes on the 
llatute ^Geo. a. c. 23; but as that refers ip) to the ilat. 12 Car, 2, 
c, 24. f, 25., it muff be determined on that ftatute. There 
the words are to award and iffue out warrants under their 
hands for the levying of fuch forfeitures, penalties, and fines.** 
Now a warrant does not ex vi teVmini imply an inftrument 
under feal; it fignifies no more than an authority. All the 
books, in which it is faid that a warrant muft be under feal, are 
founded on a cafe in the Year Books, H, i^Hen. Z.fo. id. 

where it is faid that a juilice of peace is a judge of record, 
and hath a feal of office; and that the inferior officer when he 
fees the feal muft give credit thereto (r). Lord dbfe, in his 
2d Injl, 52, 591, 592, fpeaks only of warrants of commitment 
by judges of record; fo does Lord Hale^ i vol. 460. and 577., 
and he refers to thje cafe in 14 Hen. 8. but he adds that fome 
have thought it fufficient it be in writing fubferibed by the juf- 
iice, Dalton^ p. 401., fays the warrant or precept in writing 
ought to be under their hand and feal, or under their hand at 
leqft. And he puts two infiances of warrants only under 
hands; one by Lord Chancellor EUtfmere for a contempt, A. D, 
1607; the other by Chief Jufiice Popham in 3 yac, i* There are 
alfo in Dalton two precedents of warrants by jufiices only under 
their bands. The cafe of Ayle/bury v. Harvey {d), 3 Lev, 205. 

is 


{a) It does not diftinfily appear whe> 
ther this was the opinion of the whole 
Court, or only that of the Lord Chief 
JulKee. 

{b) Sed. $. 

(r) This pmnt refpeding the neceffity 
of a warrant being under Jeal did not arife 
in the cafe in 14 Hen. 8. 16. a., where the 
defiMidant juftiiied, in an adUon of feife 
ampriioniiieat, under a warrant granted 


by a juftice of the peace after the arrefl, 
without fhewing in bit plea when or where 
the warrant was granted. The paflage 
here relied upon was merely a didum of 
Chief Juftice Brudenett, who put it by 
way of iUuftration in confidering in what 
cafei an oiBcer would be juftiiied in exe> 
cuting a warrant though the juftice would 
not in granting it. 

id) In that cafe the defendant juftiiied 

fensiog 
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is alfo ftrongas to this purpofc. A ftrong argument too arifei 1743. 
from the different penning of different afls of parliament; in 
ibme of which a warrant is directed to be made under hand and 

• •1 1* /!• V ABB'Lfc* 

fealy whereas the fedlion of the a£l on which this queuion arifes 
only fpeaks of a warrant under their hands [a). Of the former 
kind are 6 Geo. i. c. 21; another fedlion (^) even in this 
very a£t, 12 Car. 2. c. 24. by which a power is given to the 
commillioners in another inftance to be executed by them by 
writing under their hands and feals^ which fhews that the pre- 
fent is not cafus omiffus. 

Pollea to the defendants. 

(cizing a cop under a warrant, granted tion on this very ftatute 12 C r. 2. t. 24,. 
by judices of the peace on a convit^tion /. 29 and 30.; and in the plci as infr.* 
on the cxcifc laws, to kvy 20 t.; and in fet forth the warrant to levy the penalty 
anfvvcr to objccliuii ukcii to thc,» Va ol 20i. is I to be on^y under tJje hufiJi 
thiit the warrant was not pit u’eJ witn a of the juUccs, 

profcit, 7 /j/ Cant laid ‘‘The ftatut (/) See alfo the preceding flatute, 
docs not require that the wairant be 4 ; 12 Ca)^ 2. c» 23., another txcile ad, 

Ja tu tinl J r/, bat oiiU in wilting , and wncic power is gi\en to the commiflion- 
no writing iMo be fo pleaded, except ers (fed. 31.) ‘‘to award and iffuc out 
It be a deed &c.”—Kioni the pleadings iii warrants undir then } a*ih for levying of 
this c dt, vvhuh are in L hntt. 152. luch f)rfcitarcs, pen dnes, and finci” &c« 

;t kerns piodable that that was a coiivic- (>) Seift 33. 


Tho'.ms Sollers Clerk agabijl Richard Law¬ 
rence Clerk and Elizabeth Iiis Wife. 


Tiin 

16^170 2. 

Wednefeay, 
june 2zd. 


T. HE opinion of the Court was delivered, as follows, by 

’ ^ founded on 

tac judg- 

Jt ilks^ Lord Chief Jufticc. “Debt. The plaintiff declares 
\ipon the judgment of nvc of the commiffioners, who are made <-ordof U- 

lired jurif- 

dirtion. fufheient mud be fet forch to (hew that they had jurifdiftion to give the judgment; and iffufii- 
cienji be lUti’d for th u purpoie, 11 will be iniefided that they a£led r ght unlels the contrary appear 
u{on the record. By flit. 15 Gro. 2. c. 16. for rebuilding Blardford then lately burned down., 
commiflioicrs were appointed (who woe made a court of rcroid) to fettle all differences and de¬ 
mands 5 cc between all ptrfonB their heirs executors ad mini lira tors fuccefTors or alTigns touching the 
bull Jing &c, anct authority is given to them to dire A any alteration^ in the foundations of the new 
houUs, by taking or giving ground from one to another^ and ordering fatisfa^ioo to be made by one 
to the other &c &c ; under this a£l the Court ordered the funp of 100/. to be paid by A. the execu¬ 
tor of the late vicar of ^whofe houfe was burned down in his lifetime) 10 C* the fucceeding vicar; 
held firll that the order was concluiive on An perfonallyi though it did not appear on the record th^c 
A had received affets to that amount; adly, that C. might maintain debt againfl A. for that fum.; 
and 3dly» that A, could not plead to fuch a£lion a bond-debt of the teftator fiill unpaid and no aflecs 
ultra. 

If a parfonage or vicarage-houfe be deftroyed without any default in the incumbent, the EcclcfiafU- 
cal Court ufually orders a £fth part of the profits of the living to be fet apart for reDuiIding, 


jN 


a court 
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a court of recoi^d, ‘aod 'are appointed tO hear and deteroifaidf al 
difierence&and difputes touching and conCemingf'tlM retadlding 
of houfea and other buildings in the town of Blaniitfhrd burned 
down or demoUthed by the late dreadful fire by an aft made 
5 Geot 1. r. x6. 

Tlie declaration fets forth that*" a court was holden at the 
Crown Inn in Blandford Forum before five of the coinmiflioners 
(naming them), and that upon reading the petition of the 
plaintiff Thomas Sollersy fctting forth that by the late fire the 
vicarage>houfe and outhoufes belonging to the parifh of Bland^ 
ford aforefaid were burned down and not rebuilt in the lifetime 
of Thomas Riley Clerk, who was then vicar and in pofleflion 
thereof; that the faid Thomas Riley died in the month of No^ 
vember 1736, foon after which his daughter, the defendant 
Elizabetby then Elizabeth Morecrafly pofleffed herfelf of all his 
perfonal eftate, which was very confiderable, either as his execu¬ 
trix or adminiftratrix; that fince the plaintiff has been inlli- 
tuted and indufted into the faid vicarage, which was in the 
month of February in the year 1736, he had applied himfelf to 
the defendants Richard and Elizabeth either to rebuild the faid 
houfe and outhoufes, or make him fatisfadion for dilapidations 
on account of the lofs fufiained by the faid dwelling-houfe and 
outhoufes being confumed, which amounted to 360 /. or there¬ 
abouts, but could obtain no reafonable fatisfadion; it further 
fet forth that the garden belonging to the faid houfe and the 
ground whereon the houfe &c flood had been taken away for 
public ufes by order of that Court, and therefore prayed that 
the defendants might be compelled by an order or decree of that 
Court either to rebuild the houfe and outhoufes or make fuch 
fatisfaftion out of the perfonal eftate of the faid T. Riley dc- 
ceafed to the petitioner for dilapidations as might enable him 
(with the money already decreed as a dividend of the charities 
given to that town) to rebuild the faid houfe dec, and that fuch 
a reafonable allowknoe might be made to the petitioner for the 
ground taken awa^ al the Codit Ihould think fit; upon which 
petidonthe Court did then order and decree that the defendants 
fhould within diree months from the time of notice of this order 
caufe to bepaid to the fumof 100/. ; which 

the 
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tlie Court did adjudge to be near a £fth part of tbe value of 
the-vicarage from the dtne of the fire to the time of tbe.deceafe 
of the faid T. and which fum w^n paid the Court did 
order and decree ihould be in full fatisfadtion for dilapidations 
on account of the faid vicar^^e-houfe &c being burned down 
and confumed as aforefaid, and fhould be api^ied by tbe plain¬ 
tiff towards rebuilding the faid houfe &c; and from and after 
payment of the faid fum of loo/. to tbe plaintiff tbe Court 
-did order that the defendants their executors adminiftrators 


So 11.1111' 




and afiigns and their lands tenements goods &c, and the 
lands tenements goods &c of the faid ST. Riley deceafed, 
ihould be and they were by the faid order difcharged and in¬ 
demnified from all adions and fuits for dilapidations on account 
of the faid vicarage-houfe &c being burned down and confumed 
as aforefaid; and the faid Court did further order that a reafonable 
fatisfadtion fhould be made 'to the plaintiff for the ground taken 
away from the faid vicarage as aforefaid ^ as by the faid order 
&c; which faid order ftill remains in full force and effe^, not 
in the lead reverfed vacated annulled difcharged or fatlshed; and 
that the defendants afterwards to wit lath of Aug^ 1740 had 
notice of the faid order, yet execution thereof ftill remains to be 
done, and the faid plaintiff hath not been yet paid or fatisfted 
the faid 100/, or any part thereof; whereby an adion hath ac¬ 
crued to the faid plaintiff to demand and have of the faid de¬ 
fendants the faid 100 4 , yet the faid defendants, though often re- 
quefted, have not nor hath dther of them paid to the plaintiff 
the laid 100/. or any part, but refufe to pay the fame; to the 
plaintiff’s damage, 20 /. &c. 


Tbe defendants, protefting that the faid dedaration ts infuffi- 
oient in ferm &c, plead that T. Riley in bis Hfetime, to wit, 8th 
of OSlober 1709 by his writing oNigatory became bound to Robert 
Eyre and two others {naming them) in tbe fum of 1500 /. which 
Hill remains in force and unfatisfted ; and they fay that they (the 
•defendants) have fuHy adminiftered ail the goods and chattels of 
tbe faid ff'. lUley at the time of his deatfa, except goods and 
■chattels to tbe value of 10/., and that they have not any goods 
and chattels which were his at the time of his death in their 
hands unadmlniftered, nor had |my at the time of Aung out the 
writ, or at any time ftncC) the faid ^oods to the value of 

i2 
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1 o /., vrhich are not fuificient to fatisfy the Taid debt due, on and 
by the faid writing obligatory, and which are fubjeft and liable 
to the payment of the fame; and this they are ready to verify; 
and pray judgment &c. 

The plaintilT demurs generally; and the defendants join in 
demurrer; and on this demurrer it <coincs now in judgment be¬ 
fore the Court. 

It was agreed (a) that the plea is bad in two refpeds; ift, 
Bccaufe a bond debt cannot be pleaded to a judgment; 2dly, 
Bccaufe the defendants are not fued as executors but in their 
own right. 

The queftion therefore only is whether the declaration be 
fufficient to fupport this adion, and .this depends on thefe two 
points; 

ift, Whether there is fufEcient fet forth to flxcw that the 
commiflioners had a jurifdidion ; 

2dly, Whether, fuppofing that they had, they have purfued 
the diredions of the ad of parliament which gives them that 
jurifdidion and have given a right judgment. Thefe two quef- 
tions muft be determined by two very different rules of law. 

As to the firft, the rule is that nothing muft be intended in 
favor of their jurifdidion, but that it muft appear by r^hat is 
Jet forth on the record that they had fuch a jurifdidion (^). 

As to the fecond; the rule is that if they had a jurifdidion, 
every thing muft be intended in favor of their judgment, and 
that they muft be taken to have judged right, unlefs the contrary 
appears by any thing that is fet forth on the record. And as 
both thefe queftions will depend on the words of the ftatute 
which conflitutes this jurifdidion, I will in the firft place ftate 
the feveral claufes in the ad which are relative to this purpofe. 

By the firft fedion feveral perfons there named ** or any five 
of them (and the perfons who gave this judgment were five of 
thofe perfons) are made and conftituted a court of record fum- 
marily to hear and determine all differences and demands what- 
Jbever which have arifen or may arije between the proprietors 

[a) This cafe was three times argued. [b] Vid, Ladbreke v. Janusyfup. 199. 

landlords 
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landlords tenants or late occupiers of any of the houfes or build* 1743, 
ings burned down or deoiolilhed or damaged by reafon of the 
fire, or between atoy perlbn or perfbns having or claiming any 

•. * * * * LaWRBMCBi 

eftate right title or intereft in law or equity charge or incum¬ 
brance in to or upon the fame, or their or any of their heirs 
executoss adminifirators fuccelTors or affigns or any other perfons, 
touching or concerning building or not building the faid houfes 
buildings or premifes, or for or concerning any covenlint condi¬ 
tion or penalty relating thereto, or any rate or contribution to be 
borne or paid by any perfop or perfons interefted in the pre¬ 
mifes and all incidents relating thereto.** In fed. 4. for the 
better regulating the new building of the faid dcmoKfhed or 
damaged houfes or buildings, the faid Court fliall by the au¬ 
thority of this ad have power to order and dired any alterations 
in the foundations thereof by taking or giving ground from one 
to another or otherwife as lhall in their judgments be expedient 
for the better rebuilding of the faid town, and ihall and may. 
appoint what fum of money or other fatisfadion fliall be paid 
or made by the perfon or perfons having benefit by fuch alter¬ 
ation unto the perfon or perfons who fhall have any lofs thereby, 
and fuch perfons their heirs executors adminiflrators fucctjfors 
and afligns fliall for ever hereafter hold and enjoy what fliall be 
fo ordered and direded by the faid Court.*’ In fed. 7. “ In 

cafe the proprietors or owners of the houfes demolifhed or 
damaged by the fire their heirs executors adminiflrators fuc- 
cefTors or afligns fliall not within four years from the 25th of 
March 1732 lay the foundation of their houfes or buildings to 
be rebuilt, and fhall not within the^time to be limited by the faid 
Court rebuild and finifh the fame, upon fuch default the faid 
Court fhall have power and authority by their order and decree 
to difppfe of the ground fo unbuilt and of all courts &c there¬ 
unto to fuch perfon or perfons their heirs executors adminiflra¬ 
tors fucceffors and afligns as will rebuild the fame according to 
the refpedive interefts of the perfons fo negleding or refufing|^, 
to rebuild the fame, and fliall and may appoint what fum of 
money or other fatisfadion fliall be made or given to the perfon 
or perfons fo making default as aforefaid, and the foil &c fo 
difpofed of to the undertaker to rebuild ihall for ever hereafter 
remain unto the.rebuilder his heirs executors adminiflrators and 

5 O afligns 
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ai&igQS ia fuch miintier as the Court fluil luwe ovderedi' tiu? 
lame/ 

It is plain that by the words of this ad a Tery extenfive ju«» 
rirdidion is given to the commillioners; for they may determine 
difputes between ail perfons whomfoever wbidi have arifen er 
may ari/e touching the repairing ‘‘building, or not bdlding any 
houfes or buildings in Biandford burned down or damaged by 
the late fire, and touching any rate or contribution to be borne 
■or paid towards the rebuilding, of the fame; and by the feventh 
fedion in cafe of default of the owner to rebuild, they may take 
away the ground from him, and give it to another, making him 
a proper latisfadion, and by the fourth fedion, though he be 
guilty of no default at all. 

Now the prefent difpute was certainly concerning a houfe in 
Blandford', a houfe burned down by fire; and concerning the 
building or not building of the lame. They feem therefore 
plainly to have a jurifdidion. 

The only objedions were, 

ift, That this difpute did not fubfill at the time of the ad cf 
parliament; 

adiy. That the commillioners could not in this cafe order the 
executors to pay money for rebuilding the vicarage-houfe, when 
the ground on which it was to be rebuilt was taken away. 

As to the firft: the difpute, in order to give them a jurifdic- 
don, need not fubfift at the time of the ad; for the words are 
“ which have arifen or may artfeV Nor need the parties be in 
being at that time; becaufe the words “ heirs executors admi- 
nillratOrs fuccejfors and alTigns*’ are in every one of thofe claufes 
in the ad which give them a jurildidion. There is nothing 
therefore in this objedion. 

The fecond feems rather to be an objedion to the judgment, 
and more proper to be made ufe of on that head. But fup* 
poling it to be an objedion to the jurifdidion, it receives this 
phun anfwer, that the petitioner prays money for rebuilding, 
that the money decreed is iordered by the Court to be laid out 

in 
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!n r^utldlng, and that tfafr Ece{efii^Q(d Gowt would 
them to do it; and as the ground is taken away by the-decree 
of the GMirt, it mod be intended that they have purfued the 
datute and done right, and have either given the vicar a new 
piece of ground or fatisfadion In money which is the fame 
thing; for if they have, he muft lay it out ia the purchaie of 
' a piece of ground for that purpofe. BeHdes it does not appear, 
by the record whether the ground was taken away in the life* 
time of the late vicar or not. If it were not, there is an end of 
the objection. If it were, it will amount to the fame thing ; 
for either it was taken away by virtue of the fourth or feventh 
fedion; if by virtue of the feventh, it was by his default in not 
rebuilding the houfe, mid to be fere neither he or his repre- 
fentatives (hall be allowed to take advantage of his default. If 
it were taken away by virtue of the fourth claufe, it will come 
to jud the fame; for if Jii/ef had been feed!, be could not have 
faid “ 1 cannot rebuild becaufe the ground is taken awayfor 
the plain anfwer would have been, he may have more ground 
for aiking, or money to buy ground, the commifTioners mud 
give it to him by virtue of the fame claufe which authorlfed them 
to take it away.” If therefore he will not afk for it, it is his 
own default, and no one can take an advantage of his own ne* 
gled or laches. We think it therefore very clear that the com- 
miHioners had a jurifdidion. And if they had, it will not be 
very difficult to fupport the judgment, fince we cannot adjudge 
it to be bad ualefs any thing appears on the face of It to fliew 
that it is fo. 


* 740 * 

SOIMM 

(tAW.iltKCB. 


As to the objeflions to the form of the proceedings, as that 
it does not appear that the parties were fummoned and had an 
opportunity to make a defence, and .feme other obje^ions of 
this fort; this being a court of record, it is a known rule that 
thefe things need not be fet forth, but it lhall be intended that 
the Court proceeded regularly where the contrary does non 
appear. 

As to the merits; the only obje£tions are, 
ift. That this houfe being burned in the general conflagration, 
and it not being pretended that Rf/e/ was in any defliult, there¬ 
fore he was not obliged to contribute any thing to rebuild the 
houfe, and confequently hisreprefentatives could not be obliged: 

for 
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1743* foi: as they Rand only in his place they cannot be liaNe farther 
SoLLBiit than-he was. 

were obliged, no fuit could be 
brought agaitiR bis executors or adminiRrators, for that a£tio 
iperfouatis (as this is) moritur cum .perfonl 

3diy, It was objected that t^ere was no foundation for the 
rule and meafure of damages, which the commillioners plainly 
went by, to give the fifth part of the profits during the life of 
RUey, . 

a 

Thefe being queRions properly belonging to the EcclefiaRicail 
Courts, and the books which were cited being very dark in re¬ 
lation to thefe matters, it was thought proper to hear civilians, 
and from the beR lights that we could get from them the ob¬ 
jections feem to be of no weight. To be fure if Rilej were not 
liable, bis executors or adminiRrators were not. 

It is proper therefore to confider in the firR place whether 
he was liable. It is certain that if a parfonage or vicarage-houfc 
be burned down, there muR be fome way of rebuilding it for 
neceflity*8 fake and the good of the public; for there muR be 
parfons and vicars, and they muR have houfes to live in; it fol¬ 
lows therefore that when they are burned down they muR be 
built up again. If the fuit be brought ex officio in the lifetime 
of the incumbent, (and it muR be fo becaufe no one is intereRed 
to bring it,) Dr. Raul informed us that the conRant rule is to 
order a fifth part of the profits of the living to be fet apart in 
order to rebuild the houfe. This muR plainly be for neceflity’s 
fake and when the incumbent is in no default: for if he be in 
fault, he ought (as in the general cafe of dilapidations) to pay 
the whole. Several cafes were cited by Dr. Raul to this pur- 
pofe; the cafe of the Deanry-houfe and the Chancellor*s houfe 
at Cbicbffir^ and the cafe of the vicarage-houfe of WormingbaU 
in Berlijbire; which though not cafes diredly in point yet 
plainly R>ewed that the EcclefiaRical Courts ufually went by 
this rule, and they founded their determinations on the injunc¬ 
tions oiEd, VI. and .Queen Elizabeth^ and an injundionof Arch- 
biRiop Cranmer^ enforcing the fame and ordering them to be 
obferved j which though perhaps not RriClly law were very pro- 
par meafures for the EcclefiaRical Courts to govern themfelves 
by, when they etherwife muft judge s^rbitrarily and without ahy 

idle 
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rule at alt. Aa iherefcMre the coinmiffiooers were under a necef- 
iity of giving fome damages, as this is a 'very equitable rule, as 
it is obfcrved in the eccleiiaftical courts and founded on the 
authorities before mentioned, and as the common la|iv is quite 
filent in-relation to this matter, I do not fee What better rule 
-the commiflloners could govern themielves by. Therefore the 
vfirll and third objei^ions feem to be of no weight. 



SOLLSRS 

againft 

Lawrence 


As to the fecond, th^ the a^ion will not lie againil the exe¬ 
cutors though there might be a remedy againft it is con¬ 

trary to all the rules laid down concerning dilapidations and the 
conftant pradlice in relation to fuits of this fort; for both in the 
eccleiiaftical and temporal courts, fince thefe fuhs have been re¬ 
tained here (^.), multitudes of fuits, nay rooft of them, have 
been againft the executors or adminiftrators, and have been al¬ 
ways holden to be good, becaufe it is not coniidered as a tort 
in the teftator, but as a duty which he ought to have performed, 
and therefore his reprefentatives, fo far as he left alTets, fhall be 
equally liable as himfelf. And for this reafon, it is not contrary 
to the rule that a^io perfonalis (which is always underftood of 
a tort) moritur cum perfona; as afUons on the cafe for all forts 
of debts and duties are now daily brought againft executors, 
though this was formerly doubted. But the law has been now 
fo fettled at leaft 150 years (^). 


We think therefore that the commiilioners had a jurifdidion; 
and as nothing appears upon the record to ihew that they have 
determined wrong, we muft intend that it appeared before them 
that the teftator left aiTets, otherwife that they would not have 
made aperfonal decree againft the defendants ^ and therefore ' 
we are of opinion that judgment muft be for the plaintiff.” 


——JV. I and myBrother Burnett only were prefent in court 
at the time of giving this opinion; my Brothers Fftrtejcue A, and 


(a) It was formerly doubted whether 
any aSion could be brought in the com¬ 
mon law courts for dilapidations: but 
that point has been confidered as fettled 
ever fence the cafe of Janes v, Hiii^ 3 Lev. 
a68. And fuch an auElion may be main¬ 
tained by a prebendary, as well as by a 
parfon or vicar, againft his predecetlbr. 
Rddcliffe v» lyOyUy^ z £• 630* 

5 


(h) See Hamhly v. Troit^ Cowp. 371, 
where it was holden that trover does not 
lie againft an executor for aconverfion by 
his teftator^ and in which cafe Lord 
Mansfield^ after examining all the autho* 
rities, ftated the refult of his inquiries, 
by diftinguifliing between thofe caufes of 
adlion that do, and thofe that do not, fur* 
vive againft the executor* 

P jihej 
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174J. Abney not having heard the arguments: but Lord Chief Baroa 
6oTi7«s who heard the arguments and confulted with us, gave 

authority .to fay that he was of the Xame opinion/’ 

LAWtlbNCE. ' 


M.'i7Geo.2. 
Thjrfday, 
Oa. 27 ih. 

A perfon who 
gives a bribe 
Co another to 
.vote at an e« 
leaion for 
members of^ 
parliament is 
ft competent 
witnefs to 
prove the bri¬ 
bery in an 
afiion for the 
penalty under 
the llatute 
A G. a. c. 24 * 
—A copy of 
the poll taken 
at a borough 
cleflion* ex¬ 
amined with 
the original, 
and iigned by 
the returning 
officer, isad- 
miffible evi. 
dence in an^ 
aAion for bri¬ 
bery. 

—The ori- 
ginal precept 
from the 
iheriff to the 
returning of¬ 
ficer of a 
borough, to 
.proceed to an 
elefiion, is 
admilfible in 
evidence to 
prove the al¬ 
legation in a 
declaration 
that fuch a 
precept iffued 
idee* 


Samuel Mead Efq. agatnfi Luke Robinson Efq, 

**^KINNER moved on behalf of the defendant, for a new 
trial upon the mifdtre£tion of the Judge, and on the ground 
that the verdict was contrary to evidence. It was an adion of 
debt for 4000 /. on the 2 Ceo. 2. c. 24. f. 7. j and there were 
«ight counts in the declaration; 500/. each. The verdid was 
for the plaintiff on the third ^count for 500/. ; and for the de¬ 
fendant on the feven others. 

t 

The defendant in the third count was charged with corrupting 
OTntJobn Billany on the ift of May 14 Geo. 2., Billany having at 
that time and at the time of the eiedion a right to vote in the 
faid eledion, to give his vote for the defendant and Francis Chute 
Efq.. at the eledion of members of parliament for the borough 
of Heydon in Torkjbire^ by giving him ten guineas in money 
as a gifi or reward for hk the faid Billany giving his vote as 
aforefaid in the faid eledion, contrary to the ftatute &c; and 
that the faid Billany by reafon thereof did give his vote for them 
at the faid eledion, whereby &c. 

The feventh count was fimllar to the third, except that it 
charged the defendant with bribing Billany by his agent P. Ward. 

The objedions were, Firft, that Mr. Serjt. Birch, who tried the 
caufe, permitted the plaintiff to give in evidence feveral particu¬ 
lar inftances of other perfons being bribed by the defendant not 
named in any of the counts in the declaration (e). 

(a) But this is Ujc account of that part this ar^t in fame mtofart m the ertfs tx- 
of the evidence given by Mr. Serjt. Birchs aadnation, an the witnefes bemg ajkei bj 
who tried .the caufe; “ In the coorfe of the defendant's caun/el whether they would 
this evidence fbme few hurgefles were take upon them it name any one buegefs who 
who had received money on their had money lent to him by JFarJ, Moore, 
notes either from Ward^ or from Moore or or Fairbridge.*’ 

PMrUgt at under-agentt 40 him 1 and 

Secondly, 
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. Secondly, That he permitted a copy of the poll to be given in 1743. 
evidence, though FowU the Mayor had the original there, who 
was ferved wkh a fubpcena and a duces tecum by the plaintiff, 
and was ready to have given his evidence and to have produced 
4 he poll {a). 

Thirdly, That he admitted^ jP. to be a witneft, though 

tie was partioeps criminis, and lb fwore to exeale himfelf. 

Fourthly, That he admitted BiUany himfelf, though liable to 
the fame obje^ion. 

Fifthly, That the evidence did not fupport the verdld on the 
third count; it being only proved by Ward that he lent feveral 
perfons ten guineas a-piece and Billany among the reft, and took 
. their notes for the money, but mentioned nothing of the eledlion 
nor for whom they were to vote; that it was not the money of 
the defendant, nor did he know of it till the Michaelmas after the 
eledlion, which was on the 6th of May 1741, when in an ac¬ 
count between them the notes were delivered to and accepted by 
him as money; and it being proved by Billany that he wanted 
about that time to pay 18/. in town and borrowed ten guineas 
of one Fr, Moore (p) to whom he gave a note payable to the 
faid Fr. Moore or order, and that there was not a word men¬ 
tioned of the eledion {c) j and that he apprehended he fliould 


{a) Norwasthiscorre< 3 ]y dated by the 
defendant's counfel. Mr. Serjt. Birch's 
report on this head was as follows; “ Mr. 
Jf^aterland the town>clerk was called to 
give fume account of the ele£lion without 
producing any poll: but this being ob- 
je£led to, the plaintiff’s counfel odered a 
poll in evidence which was taken by Mr. 
Dawjon by the town-clerk’s order; but 
this not being figned by the Mayor, or 
taken by his diredion, 1 apprehend it 
ought not to be read. Mr. Coulthurji 
thereupon produced a paper by him called 
a copy, uken from the original poll: he 
faid he faw the original at the defendant’s 
lioufe under the Mayor’s hand; that the 
defendant himfelf at bis own houfe in the 
Mayor’s prefence examined the produced 
copy with the original twice over, the 
witnefs affifiing him 'therein, which copy 
was then figned by the Mayor, that it 
might be produced in the Houfe of Com¬ 
mons i that when he came away the ori¬ 
ginal was in the hands of the defendant, 
who laid U might be wanted in the houfe; 

IZ 


and that he had not fecn it fince. Mr. 
Couhhutyi proved a notice to the defend, 
ant to produce the original poll. Mr. 
Roberts proved a notice to the Mayor to 
produce it; and on his appearing, the 
plaintiff’s counfel bid him put in the ori¬ 
ginal poll, but he faid that he would not, 
and was not bound to produce it; and fo 
was not fworn. The defendant’s counfel 
objected to the reading of this copy: bat 
I was of opinion on Geuhhurji's evidence 
it might be read, it feeming to me to be a 
duplicate and of equal authority with the 
original.” 

(b) An under-agent of^Ward. 

(c) But according to Mr. Seryt. Birch’s 
report, the evidenqe.of Wardaxid of one 
Qsanel was ftrong to (hew that Billany^ 
as well as the other voters, took the ten 
guineas as a bribe, and that the note was 
only given as a colour to the tranfaflion; 
according to the evidence ofCanne/y “ The 
notes the burgefl^ had given were to be 
burned the ffay after the eledlion.” 


be 
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X743* be called upon for the money; and that therefore, as the Ihini 
count is a perfonal charge on the defendant, Acre was no found- 
ation on this evidence to £nd a verdid againft him on diat 

‘4«l »»»•«- ® 

count. 


■ .* i»A fpecial cafe was referved on another point made at 

the trial, and a motion was alfo made by Draper Serjt. in arreft 
of judgment. 

The motion for a new trial came on to be argued on the 
25th and 26th of NavenAer 1743, and was fuppocted by Skinner^ 
Prime^ and Wilies^ King*8 Serjeants and Dre^er Serjeant, and 
was rehfted by Belfeld^ Wynne^ and Bootle^ Serjeants, when the 
Court over-ruled all the obje^lions, except the laA: but thinking 
that a queftion of great importance,, k was referred to the con- 
lideration of all the Judges. 

In anfwer to the firft objedion, they faid it was not competent 
to the defendant to objed to the evidence given by the plaintidTs 
witneiTes of money having been given by the defeodant*s agents 
to other voters, that evidence having been given on the crofs ex¬ 
amination, and in coniequence of queftions put by his own 
counfeU 

Secondly, That the poll given in evidence was properly re¬ 
ceived ; for that, as it was Hgned by the Mayor, it might be 
confidered as an original [a ); or if it were only an examined 
copy, it was admillible in evidence as fuch; on the fame ground 
as copies of books of a public nature, regifters of births mar¬ 
riages and burials.; and that perhaps even parol evidence of 
voting was admillible* And they relied on a cafe, R. v. BugbeSf 
H, I Geo» 2. B, R^ in which after great debate and. on the au¬ 
thority of feveral cafes there cited, the copy of the poll of the 
eledion of a Mayor was bolden to be good evidence. 

To the third and fourth^objedions feveral anfwers were given; 
ift, That two years had elapfed lince the offences were com¬ 
mitted, and therefore that neither Ward or Billany could be 


(a) ■ Vldi R- V. DaviSf 2 Str. J048. 


profecuted 
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profectued underlie «d («) j sdfy, But even ^idte>^ence8%ad 
‘jbeeii'feoeatiy jcommitled, Ward and BUiany could only be, con- 
Hdered as accon>pHce8-.(i^}» and as iueh diey ‘were coitopetent wit- 
neflea; 3dly, That in this particular cafe theLegiHature by hold¬ 
ing out inducements and offering an indemnity (2 Geo 2, t, 24. 
f. {|>) to offenders to difcovjer and bring other offenders to punijQfx- 
ment imphedly made the difcoverors legal witnefles. And they 
rdied on a cafe of PbilHps\. Fowkr (r), 8 Ceo, a. in which 
Lord Chief Jullice Eyre had admitted an accomplice under the 
fame circumftances as Ward and Billany to be a witnels. 






With regard to the fifth objeftion'}—^The conclufion of Mr. 
Serjt. JS/ro&’s report, after fetting forth all the evidence, was 
thus; “ I ftated the evidence to the jury with fuch ohfervations 
thereupon and upon the a£i: of parliament as occurred to me, 
and the jury found a verdidlfor the plaintiff for 50a/. as to the 
bribing of Btllany, and for the defendant as to the refiduc; and 
the verdiSl was taken upon the third count [d)^ the jury declaring 
that what was done by the defindanf s agent with regard to Bil¬ 
lany they conjidered as done by the defendant hinfelf" The cafe, 
referred to the confideration of all the Judges, ftated Mr, Serjt. 
Birch'% report, adding “ The Judge having reported that there 
was no evidence of the defendant’s bribing Billany himfelf, and 
that there was a variety of evidence as to bribing him by P. Ward 
his agent, and the jury having found that the defendant did not 

(a) But they might ftill have been pro- I quelHon referved at the Kingjim fpring 
fecuted as fpr an offence at common law. affizes 1784 fur the confideration of all the 
{b) Vid. V. A. Redwood, 4 St. Tri. “Judges.—See alCo Abrahams q. t. v. Bum, • 
663} R. V. C. Cranhume, ib, 698; and 4 Burr, ziji ; and Smith q. t. v. Prager, 
R, V. Robins and Atwood, by all the 7 3 . iA E. 60. 

Judges, on a caiS referved at the Bridge- (</) It feems extraordinary that the 
u;<7/er fummer al&tes, 1788. queftion fubmitted to the confideration of 

(r) Cited in £07. Rep, 291. The fame all the Judges (hould ever have been railed, 
point was alfo decided in Bidh, v. Railing, becauC: it is evident from the Judge’s re- 
Say. 269. So in a profecution for peosl * port that the jury did not intend to coniine 
ties under the ftat. 9 An. c. 14. f. 5.* the their verdiS for the plaintiff to the dtird 
lofer of money at cards is a'good witnefi count , but that they wiflied to leave it to 
to prove the lofs} R. v. Luckupt M. die Court to enter up a proper verdict on 
9 Geo. 2. B. il. MS. Mr. J. Wm. For- the fa£ts found by them, which would have 
tefcite—So, on a profecutienfbr the penalty warranted the officer in entering up a vcr. 
of 500/. under ftat., 23 Gjo. 2. c. i^.f. 1* didcd|the feventh coont}' and even the 
forftducing artificers to go outof tbeJdng- enUf of the officnr miglK afterwards have 
dom, the profecutor is a coippe$ent witr been altered by the Cour t ftem the Judge’s 
nefs, though he be entitled to a moiety of notes, 
the penalty} R. v. M. Jthtdon, on a » 

i 0. 


bribe 
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1743. bribe Bitiaay by Py^ard his agent by findingl^ 
the fcvcnth count, the qucftion is whether there, 

H^nft , evidence to fupport the verdia for the |>humtfii‘ou 

RoBiiisoK'» ' • i ■ 

count? ■ 

!• ' ' '' ' ' ' 

This queftioii having been argued before all the ji^ges^ a 
majority (a) of them were of opinion that the glaiaUff was, en¬ 
titled to retain his verdict, and the. motion for a fiew trial was 
difeharged. , 

The fpecial cafe, that had becn.rcferved at the trial, was then 
argued in the Common Pleas; and it was on a point of evidence. 
“ On behalf of the plaintiff the under-fheriff produced the precept 
itfelf mentioned in foe declaration under the leal of the office of 
the fheriff figned and returned by the mayor to the Iheriff to¬ 
gether with the indenture, which indenture without the precept 
was returned with the writ by the Iheriff; the under-fheriff 
proving the prafkicc there to be not to return the precept along 
with foe indenture. It was obje^ied on the part of the defend¬ 
ant that the precept together witfi the indenture ought to have 
been returned and filed in Chancery, and that a copy of the pre¬ 
cept on record ought to have been produced.” 

■ ' # 

This cafe was argued on the 23d of April 1744 by Bootle 
Sent, for the plaintiff and Prime King’s Serjt. for the defendant, 
when 

The Court faid “ It was not laid in the declararion that the 
precept was returned, but only that fuch precept iffued; and 
therefore they were all of opinion that the evidence produced 

(a) All the Judges, except Mr. opinion with the pMfitiff} and IP^lles 

tifcue Aland and Mr. Baron Carter^ af- Lord Chief Juftice C. and A6nq^ and 
fcmbled at Serjeants' hn to hear this cafe Burnett Jufticcs of C. 5 ., were of a con- 
argued byand Serjeants for trary opinion—“ And the next day the 

the defendant, and the Solicittr-Gentral Chief Juaice {mUes) declared that he 
and Bottle Seijt. for the plaintiffj and on thought that the Court of Common Pleas 
the 8th of February being again affcmbled were bound by the opinitin of the majority 
at Lord Chief Juftice Let'i chambers th^ of the Judges, and againft the opinion of 
gave their opinions feriatim. Let Lord this Court gave the rule that the verdia 
Chief Juftice B. R., Parker LotihChief •* to the queftion above ftated (bould not 
Baron, and ChappU, WrigSt, and Dm- . be fet afide, but fliould ftand.” MS. 
Jiiiy Juftices of the-IGng’s Bench, and ^iieyj** 

ReynMf and CKnvfr, Borons, were.^ • , 


was 
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was and that there was no occafion to (hew that it 1743. 

was returned.. They thought fikewKe that the original was ‘ 
better evidence than the .copy. However it being ftrongly in- 
iUted on by the counfel for the defendant, the Ck>urt gave them **‘''*^''* 
, leave to /peak to it again the next term.** 


It was accordingly fpoken to again in the Trinity term fol¬ 
lowing, on the firft of by Wynne Seijt. for the plaintiff, 
and Wilks King's Seijt. for the defendant, when the Court, re¬ 
taining their former opinion, ordered the poftea to be delivered 
to the plaintiff * 

i 

Afterwards, on the 7th of Juncy the motion in arrefi: of judg¬ 
ment was argued. The objedion was that it was not diredly 
alleged in the third count that the defendant gave the'ten guineas 
to Billany for the purpofe ofhribing him to give bis vote, but only 
that he gave him that fum “ as a gift or reward for Billany^ 
giving his vote &c.** But 


The Court were clearly of opinion that this objefiioi^was not 
well founded; £||ythat as was in many cafe^ an averment {a\ 
and traverfable ^Piat it was to be conllrued according to the 
fubjedl-matter to which it was applied, and that here it was ufed 
in the fame fenfe as for a gift or reward ; and that the third 
count would have been fufficient without thefe words. 

So the plaintiff had judgment. 
{a) Vid. Eaten v. Sautbbyt H. iz Gee. z.Jnp. l34«, andthecafcs there referred to. 


Fann againfl Atkinson. 

** nRIMB moved to fet aiide a judgment entered up pur- 
fuant to a warrant of attorney executed not quite a year 
before, becaufe the party (defendant) died before the figning of 
the judgment. The judgment was figned ORober zft, and the 
defendant died the syth of September before. 


M. 17 Geo 2. 

Thurfday, 

Nov. loch. 
Court refufed 
to fet afide 
judgment 
iigned after 
death of de¬ 
fendant, be¬ 
caufe a judg¬ 
ment of the 
precedent 
term whende- 
feodant waa 
alne. 


But The Court denied the motion, becaufe the judgment was 
a judgment of the precedent term; and this had been fo de- 

12 termined 
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I^ANK 

ArKiiiiON. 


term\ned before dmes both in |hU Court and tl^flourl 
of5.’j?'.(4” 


{a) “ Sa/vU V. JfPU^in executor of 
£. ^9,^ *.r-Tl}e 
died \n Eftx about forty miles from 
Ltndon on the *oth of Jtpril 1744; judg¬ 
ment was figned againft him on the next 
day by virtue of a warrant of attorney) 
dated 4th Mmch 1741} E^fler terip in 
8744 ^*^ 8 “ **’® I ith of J^ril and the 

rule was made op an affidavit that jljbc tef- 
tator was ahve on the 19th of jfprilt 
To fet afide this judgment affidavits 
were read, ftating that the teftatordiedon 
the zoth of Jpril 17441 on aday fubiequent 
to the day 6f figning the judgment 5 and 
all the cafes in HaU v. *7 

G. z. in this court were cited. But 
The whole Court, conformably to the 
opinions of this Court and B. R. in all 
the cafes, refufed to fet afide the judgment t 
apd were of opinion that the fiatute zg 
Car>2. r.3. llrengthened this cafe; for 
that ftatute was drawn by Lord Chief Juf* 
tice Hale,mi provided only for judgments 
affeding land in cafe of purchafers,leaving 
them in al^llther cafes to the courfeof the 
Court, wjien though entered after thedeath 
of the parties they have relation to the firft 
day of the term if figned in term, if figned 
out of term to th( iirft day of the preced¬ 
ing term. Nay, as Mney J. obferved, in 
the cafe of lands they affedl the land from 
the day of the a£lual figning by the officer, 
and which may be after the death of the 
party. Vide the words of the ftat. 29 
Car. 2. c. i>S< 14. And it feemed to 
Mnrj J. that though the ftatute prevents 
a retrofpefi of judgment in favor of pur- 
chafers, it doth not in favor of the heir of 
the conufor of the jud^ent.” MS. 
Abney J.—Barnes 170. S. C. 

Nor is there any diffirrence in this re- 
fpe£l between adverfe judgments and thofe 
figned under warrants ofat^fn?y. "J^fepk 
Hall V. A. Mofs, T. |6 $i 17 G. a. MoJ^ 
died inteftate on the i6tbof FebruaryXiH, 
interlocutory judgment was figned zift of 


Feitwny. It was infifted that as ffiis erdb. 
fasanadwtfefitit, it wasirrtgiilaf,oma 
motion by Drapyr Serjt.. to fet afi^ the 
judgment sand be cited 8 3. r. 11. 

/.6; 6 AM, 14a, and Salk. 31$. 

Sstneit J< 111 HorUts v. Qlivtr in tliis 
court T, 4 ifi f'". >. eitcr the death 
of the phiintiili|pecutors finned an in¬ 
terlocutory jJ(|P|tiSit, and the Court re- 
fiife^ to fet itatide. 

Abney J. mentioned the cafe of ^^uilery. 
Jocilyn (i), executor of Twi/den, 3 ", 3 & 

4 G. 2 ; and M. 4 G. a. B, R. Twi/den 
on the loth of April gave a wprrapt of at¬ 
torney to confefs a judgment, and died on 
the i8ib: on>the aad of April the plaintiff 
figned his ju^gmept, and on tlf a3d took 
out execution, the term beginning on the 
15 th of April : and the Court on confider- 
aiion and on theaitffiofityofPir^Mrr. 
Gill, Farrejley 93 5 Salfi. 87, 401 j refufed 
to fet afide the judgment. 

IVtlles Cb. J. I fee no difference be¬ 
tween voluntary aad adverfe judgments: 
if there be any, the cafe of an adverfe 
judgment is ftiogkr. Nor is there any 
difference betMiS|ppUintiffe’ executois 
and defendants’ on ftat. 8 & 9 ^ 3. 

Draper Serjt. then fald that there was 
no adminifttation at all, though there were 
two mbils returned on a fcire facias in 
this cafe. And he fiud there could be no 
adminiftration when the farefacus ilTued, 
for it was within left than fourteen days 
after the inteftate's death. 

But the Cmt held the j^gment regu¬ 
lar in the cafe now at bar. * 

See ftatute sq Cor, 2. e. 3. f, 21. 
—V. Francia{2),T, ij An, B R, 
A fcire facias was brought by Elizabeth 
Ponjfon admipifirstrtx of Qtbrn FtsJ/on 
againft Francia to revive a judgment re* 

’ coveted by the inteftate againft ibe dc« 
fend^ot; ajpA the feiie facias allied tbp 
death of G. Pou^ on the ift 0^ Marcbi 
and the adminiftratipn granted on the yth 
I of 


(0 3 Sir. 882; and Rep, temp, Uardm, 158. by thenameof JPidlfer v. Joh^, 
(a) nil, Entr. ^5. 

»4 


AdminiftritiM 
niAV be grtnm 
within I4diyt 
of the inteftate*! 
deaths 
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of the fiime month. On demurrer it was 
objeded that by the ftat. 29 Car- 2. c, 3, 
adminiftration ought not to be granted 
until fourteen days aiter the death of the 
inteftate.*>ClHm> oontri- Adminiftra¬ 
tion may be granted immediately, other- 
wife the efiedts may be wafted and em¬ 


bezzled. Judgment for the plaintiff. 
^.13 An. Rat- 43. B. R." MS. Abnty J. 
•———As to the principal point, fee jlfo 
Brapur v. Langmeadt t D- (f E. to ^ 
in which all the former cafes on this fubjed 
are colledied. 


Fawn t 
agmnjl 
Atciniow. 


iIIRSdon againft Collins. 

"n EPLEVIN; avowry for a rent-charge; the plaintiff was 
^ nonfuited. 

A motion for double coils on the Hat. x x G. 2. c. 19.^ 22. (a). 
The only queftion was whether a rent-charge be within the 
words or intention of that claufe in the ftatute which gives 
double colls in cafe the plaintiff be nonfuit &c. It being a 
new cafe, we ordered it to be moved again, and the ftatute to be 
looked into and well confidered (^). 


M. 17 G.u 
Saturday* 
Nov. 19th. 

An avowant 
for a fffff#- 
chargi it not 
entitled to 
double collt 
•under ii U. 
2 c. 19. 
r« 22 • when 
the pUintiflT 
IS 


' It was objeded like wife that, the defendant having avowed 
fpecially, and not taken the benefit of the ftatute, this cafe was 
not within the ftatute; but the Court thought there was nothing 
in this objedion.” 


(a) By feS. 22.“Afterrecitingthatgreat 
difficulties often arife in making avowries 
or conufance upon diftreiles for rent, quit 
rents, reliefs, heriots, and other fcrvices, 
k is enabled &c that it Ihdt be lawful for 
all defendants in replevin to avow or make 
conufance generally that the plaintiff in 
replevin or other tenant of the lands and 
tenements whereon the diftrefs was made 
enjoyed tlie fame under a grant or 
demife at fuch a certain rent during the 
time wherein the rent diftrained for in¬ 
curred, which rent was then and ftill re¬ 
mains due, or that the place where the 
diftrefs was ulcen was parcel of fuch cer¬ 
tain tenements held of fuch manor 8 k for 
which tenements the rent relief heriot or 
other fervice diftrained for was due, with¬ 
out further fetting forth the grant tenure 
demife or title of fuch landlord, leflbr, or 
•woer of fuch manor) and if the plaintiff 
in fuch aftion ihall become nonfuit, dif- 
continue* or have judgment given againft 

5 


him, the defendant in fiich rq>lcvin dull 
recover double cofts of fuit. 

(/>) Though it does not appear from 
Lord Chief Juftice tVtUes'% papers how 
this cafe was determined, it appears from 
Mr. Juftice Abney's MS- that the rule, 
calling on the Prothonotary to review his 
taxation of (fingle) cofts, was afterwards 
ddcharged ; the Court being of opinion 
that though this ftatute was in fome claufts 
remedial in others it was penal; and that 
the claufe in queftion, ftdf. 22> which was 
a fubftantive claufe, did nut in terms in¬ 
clude rent-charges, and that as it was a 
penal claule it ought not' to be extended 
by couftru£Uon. 

It has been fioce holden that an avpwry 
for a feizure for heriot cuflom is not within 
this dauie of the ftatute. Lbyd v. IVinton^ 
a fFilfon 28. i nor an avowry for a rent- 
charge under a canal a 61 . Tht Leaminjler 
Canal Compaq v. 2 ^ariisi E. 500; 
and The Same CaviulL^ Baf. ^ Pal- 213. 

R 
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M. 17 G. 
Tucfdiy, 
Nov, izzd, 

A cuftom in a 
manor^ that 


Fenn on the Dcmilcof Richards againfi Mariott. 
** Rule nlfi for a new trial. Booth for the rule. Eyre contrX 


the grantee t Burnett reported from Mr. T. Denifon who tried the 

of a cuftom- J 

aryeiute gjufe at the laft aflizes'that the jfcmifes in queftion 

pafi'elther by were a cuftomary eftate, which would ]N||pi^ither by deed or 
m'/ furrendcr, but that even in the cafe of a deed an admittance was 


rouft'bTad- ncceflary. And it was proved iq the caufe that the grantee 
mtttedduriog of the deed in the prefent cafe, under whom the defendant 

the life of the , 

grantor, i> claimed, was not admitted until after the death of the grantor, 
good m law. there was evidence on both fides as to the cuftom, but no 

inftance of any perfon’s being admitted after the death of the 
grantor but one in 1732. But lie thought that the ftrength of 
the evidence was for the defendant. However the jury found a 
verdift for the leflbr of the plaintiff, who claimed as heir at 


law. 


And it was infifted that a cuftom that the party ftiould be 
admitted during the life of the grantor was not a good cuftom ; 
for that by law a furrenderee might be admitted after the death 
of the furrenderor, for which was cited a cafe from Coke, And 
other cafes might have been cited, for to be fore this is un¬ 
doubted law. 

But we thought the prefent cafe not at all parallel to that; 
becaufe that depends on the general law of the land in refped 
to cuftomary eftates, hut this on the particular cuftom of the 
manor. For cuftomary or copyhold eftates will not pafs by 
deed, imlcfs there be a particular cuftom to warrant it; and if 
there be, fuch deeds muft be attended with foch circumftances 
as the cuftom requires; and as the jury here, by finding for the 
plaintiff, have found what the cuftom was as much as if they 
had found it by a fpecial verdiift, we are of opinion that foch 
cuftom is good [a). 

It was infifted that fuch cuftom was unreafonable, and that 
in the prefent cafe it was unjuft, becaufe it appeare4 on the 

{a) See Pert)mn’$ cafe, 5 Gg.S^, 


trial 
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trial that the grantee was a purchafer for a valuable confidera* 
tion. 

But to this we aoftvercd that we thought it neither unrea- 
fonable nor unjaft. It is fit that fuch grantees fliould be ad¬ 
mitted in fome reafonable time, and the cuflom hath limited 
that time. And*|f the purchafer be prejudiced by his not 
being admitted ^thin that time, he may thank himfelf; 
for it was his own fault; for he ihould not have paid his money 
■until his purchafe was completed by his admittance. And a per- 
fon claiming under a bargain and fale may as well complain of 
injuftice, if he do not inrol his own deed, under which he 
claims, within fix months, by which omifiion it becomes void.” 


*743- 


Fenn 

agmnp 

Maeiutt, 


The Bailiffs and Citizens of the City of Litoh- m. 170.8. 

^ Monday, 

FIELD agatnji John Slater, Affignee of Cath. 

Adie Widow. 


HE opinion of the Court was delivered, as follows, by 

TUllesy Lord Chief Jufticc. The adlion is an action of co¬ 
venant ; in which the plaintiff declares in the county of Staf¬ 
ford^ in which he brought his adlion upon a covenant in an in¬ 
denture made the loth of March 1713, between the bailifis and 
citizens of the city of Litchfeld and the faid Cath, Adie^ by 
which (as fet forth in the declaration) in confideration of the 
furrender of a former leafe of the premifes for the term of 
fixty years bearing date the 8th of November 1656, and in con¬ 
fideration of the rents and covenants therein mentioned and re- 


It is no ob- 
jf^ion after 
vcrdi£l that 
an adlion of 
covenant for 
not repairing 
&c was 
brought and 
tried in a fo¬ 
reign county, 
that defeat 
being cured 
by the Hat. 
16& i7Car.2. 
c. 8. 


ferved, the faid bailiffs &c demifed to the laid Catharine all that 
meffuage burgage or tenement with the appurtenances in the 
faid city of JJtchfeld in a certain ftreet there called Tamwortb 
Street^ and all barns &c, then in the occupation of the faid Ca- 
therine^ to hold the premifes from the 8th of November then laft 
paft for the terra of 60 years under the rent of 3 payable 
half-yearly at Lady-day and Michaelmas; and Catharine cove¬ 
nants for herfelf her executors adminiftrators and afiigns to 
pay the rent and to keep the premifes in repair, and to leave 


*4 


them 
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1743% the «nd of the term; that Catherine entered and was 

ThTea^* >pofl*efle<J» afterwards'to wit, on the loth of O^oher aiV 
acofLxTCH- ,{igned {a) all her intereft and the term to the defendant, who 

^ P1B SiO ^ 

afainfi ’entered and has been ever fmee poueuei, the reverfion belong- 

6LATS&. plainlifis. And the plaintifh) aver that ill. for 

i%Dt was 'due at Lady-day 1742, and ailign that as their fird 
-breach; and that the premifes were out of repair during the 
continuance of the term and after the affignment (of which 
^they fpecify feveral inftances,) and this they afliga as another 
vbreach} and lay their damages at 200 /. 

The defendant pleads that the premifes are fuuate lying and 
being in the city of Litchfield and the county of the fame city, 
■and that the defendant after the afllgnment made to him and 
•before the bringing of this fuit, to wit, 25th March 1735, at 
the city of LitcyUld aforefaid in the county of the fame city 
'furrendered up the faid premifes and all the refidue of the term 
to the faid bailiffs and -citizens, and that they then and there 
accepted of the fame; and faith that at the time of the faid 
Turrender no rent was then due or in arrear; and that from 
the time of the faid aflignment to the time of the furrender he 
always kept the premifes in good repair according to the cove¬ 
nant. 


The plaintiffs reply; and protefting that ^here was no fuch 
Surrender, traverfe the acceptance, and on this ifiue is joined; 
and a verdid was found for the plaintiffs at the Stafford ailizes. 

And the defendant having moved {b) in arrefl of judgment, 
it ftands now for the judgment of the Court on that motion. 
There was but one objedion taken, that the caufe was tried in 
ihe county of Stafford^ whereas it ought to have been tried in 
the county of the city of Litchfield. The queftion therefore is 
whether this was a mif-trial or not; and this will produce two 
-queflions; 

Firft, vriiefher it would have been bad at common law j 


(a) In covenant (which runs with the 
land) evidence that the defendant is in as 
ieir wilt fupport a declaration charging 
4 iim as ajf:gntt. Dtr'iflei v. Cujianut 4 D< 
4 ^ B. 75 . 


{b) The cafe was argued on tlie 20th of 
June 1743 by Skinner King's Serjt. and 
BoetU Seijt. for the plaintiSs, and by 
Draper aad Beheld Serjts. for the Defend* 
ant. 

Secondly; 
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'SeGondly:, Whether or not. If it would have been bad at com- 
aion law, it be aided by the 16 & 17 Car, %, c, %,f. i. For 
as for the other llatutes of jeofails, we think that it U not helped 
by any of them. As for the ftat.4 & 5 An. c. 16./ 6.,, which 
was relied on to make this a bad trial, we think it is quite out 
of the cafe; for as the flatute was plainly made to extend the 
Aatute Car. 2. farther than it* went before and to remove a diffi¬ 
culty which plaintiHs then laboured under by reafon of challenges 
for defaults of hundredors, it is putting a ftrange conftrudion 
upon it to fay that plaintiffs by that ftatute were put under 
greater difficulties than before. But barely reading the words 
themfelves will ffiew that no fuch conttruftion as is contended 
for ought to be put upon them. The words are “ And whereas 
great delays do frequently happen in trials by reafon of chal¬ 
lenges to the arrays of pai\nels of jurors and to the polls for de¬ 
fault of ^ndredors, for prevention thereof for the future be it 
enadted mat from and after &c every venire facias for the trial 
of any iffiie in any adlion or fuit in any of her Majefty’s Courts 
of Record at Wejhninjier be awarded of the body of the 
proper county where fuch iflue is triable;’* the meaning of 
which is plainly this that for the future venires ffiall be awarded 
of the body of the county without any regard to hundredors, 
but it gave no diredlions in what counties iffues are to be tried 
but left the law juft as it ftood before in refpedl to this matter, 
Havmg laid this ftatute out of the cafe, I ffiall only fay this far¬ 
ther before I come to the merits of the caufe, that we ought in 
this cafe to go as far as we can in order to make the verdidl 
good, both becaufe the point has been fairly tried, and likewife 
bccaufe it has been tried in a county where the defendant was 
more likely to have juftice done him than if it had been tried 
in the county of the city of Litchfield^ the bailifts &c being 
plaintiffs. 

I ffiali ‘now come to th*^l two points on which the queftion de¬ 
pends. And 

Firft, we are of opinion that this trial would have been bad at 
•common law, if not aided by the ftatute 1^ & 17 Car, 2. We 
think that ailions of covenant for nonpayment of rent or not 
repairing are local adlions. The cafe of Barker v. Darner as it 
is reported in i Salk, 80. feems to be an authority as to this 

5 S point. 
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1745. point. But that cafe is reported differently in other books (a)} 
** ** doubtful whether in that cafe any judgment was 
SccofLiTCA. ever given. And the contrary was held in the cafe of Smith v. 
ugatHft Batten Cro. Jac. 142., and in feveral other cafes. However, 
be that as it will, and whether they are local adions or not 
when brought by the covenantee himfelf againft the covenantor 
himfelf, yet there can be no doubt in the prefent cafe, the adion 
being brought againil an affignee not as he is in privity of con- 
trad but only as he is in privity of effate. As therefore it ap¬ 
pears upon the pleadings that the premifes lie in the county of 
the city of Utcbfield^ we think that the adion by the rules of 
the common law ought to have been tried there [b). But if it 
had ilood on the declaration only, this objedion would not have 
arifen; for the premifes there are only faid to lie in the city of 
Utcbjield; and though we are to ^ take notice judicially of 
counties, we cannot judicially take notice of the boundaries of 
counties, nor that the whole city of Litchfield lies within the 
county of the city. But the objedion arifes from the plea, it 
being there alleged and not denied by the plaintii& that the 
premifes lie in the county of the city of Litchfield^ 


As to the objedion that the furrender and acceptance were in 
the county of the city of Litchfield^ we do not rely much upon 
it, becaufe though it is held in 2 RitU Abr, §11. (r) that if the 
furrender of a leafe be pleaded in another county the caufe fhall 
be tried there, 1 am not fatisfied of the authority of that cafe [d). 
But if it were law, the cafe was determined before the ftatute 
21 Jac. I. c. 13./ 2., which has enaded that no verdid ihall 
be flayed or reverfed if the venire be awarded from any of the 
places where any part of the matter in queilion arifes. And 
therefore we think that, if there were no other objedion, this 
ftatute would cure it, but for the other reafon we think that this 
trial would have been bad before the ftatute 16 & 17 Car. 2. 


{a) Vid. Cartb* 182; 3 Mod* 337; 
and I Show- 191 S«C. 

[b) But fee The Mayor \£c of London 
V. CoUt 7 D E* 587. per Lord Kenyon 
Chief Juftice cont. and per <Jr^i J. 588. 
accord. 

(r) PI. 33. 

{i) Is Buhtr'i cafe, 7 Q.*, ay this 


rule was laid down In all cafes where the 
a£Iion is founded upon two things done in 
feveral counties, and both are material or 
traverfeble, and the one without the other 
doth not maintain the aOion, there the 
plaintifF may choofe to bring his aSion in 
which of the counties he will.** 


Secondly; 
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Secondly; The only qaeftioa therefore that remains is, 1743* 
'whether it be helped by the ilat. 16 Sc 17 Car, 2, And if this TheBliiift 
were a new cafe upon this ftatute, we Ihould doubt very much 
whether this ftatute would help it, and for my own part I Ihould ’ 

he of opinion that it did not. The words of the ftatute are, 

** If there be a verdidk, judgment fttall not he ftayed or reverfed 
for that there is no right venue, fo as the caufe were tried by a 
jury of the proper county or place where the adlion is laid.” And 
from thefe words I am of opinion that the ftatute was never in¬ 
tended to cure thefe defeds*where the caufe appears to be tried 
in an improper county, but only thofe where the venue was 
wrong, which meant no more at that time than that the jury 
were not returned de vicineto, or in other words that there were 
no hundredors returned: but the ftatute exprefsly fays that it 
muft be tried in the proper‘county; and I think that the word 
laid^ which has been fo often infifted on, will not bear the con- 
llru£iion that has been put upon it. But I admit that the au¬ 
thorities are moft of them on the other fide; and therefore as 1 
am going to give a judgment not founded on our own opinions 
but only on the ftrength of authorities, it will be proper for me 
to mention all the cafes which have been determined on this 
head. The firft cafe that I can meet with is the cafe of Craft v« 

BoitCy 1 Sound, 247. P. 21 Car, 2. B. R, There the a£iion, 
as in the prefent cafe, was tried in a wrong county; and Keeling 
Chief Juftice, Rainsford J, and Morton J. hdd that it Was 
helped after verdict by the 16 & 17 Car, 2.: But Twifden J. 
held ftrongly the contrary. But Saunders fays that judgment 
was given for the plaintiff againft the opinion of Twifden and 
many others. The next is the cafe of Naylor verfus Sbarpley &c* 

P. 26 Car, 2, B, C, 1 Mod, 19S., where this queftion was ftarted 
but it was not the point on which the judgment was given. 

But the Judges faid that where the trial was in a wrong county, 
the ftat. 16 & 17 Car. 2. would not help it, for that it was in¬ 
tended only to help where the adion was laid in the proper 
county where it ought to be laid, which the word proper im¬ 
plied. The next cafe is that ol Jennings v. Hunkiny H, 27 Car. 2, 

B. R. 2 Lev. 121., where the adion was tried in an improper 
county, and it was infifted that it was aided by the faid ftatute: 
but Hale Chief Juftice laid that the intent and meaning of the 
ftatute is if the caufe be tried in a county where the matter in 

14 UTue 
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1743. iflue to be txied arifes; for it caonot reafonably be fuppofed that 
ThTaMHi* parliament intended to alter the courfe of trials and to have 

foreign counties where the jury are ftrangers to 
* 0g4tMjt the parties) to the evidence, and to the matter in iSlte: but the 
intent of the Aatute was to cure trials and improper venues taken 
in the fame county where the matter ought to be tried; and the 
reft of the Juftices agreed that this was a reafonable conftrudtion 
of the ftatute, but faid that they would advife on it; and Veti- 
irist who reports the fame in his ift vol. 263., lays that after¬ 
wards on further conftderation and' upon the authority of the 
cafe in Saunders and another cafe adjudged the very fame term 
in il. C. the Court gave judgment for the plaintiff; it being 
within the words, though they ftill faid it was not within the 
meaning, of the ftatute. In the cafe of Adderley and Wife^ H.ij 
and 28 Car. 2. /i. C. (and which I •believe is the other cafe that 
.Ventns hints at) reported in 2 Lev^ 164. it was held by Lord 
’Chief Vaughan and the whole Court that though the caufc 
was tried in an improper county, yet that it was helped by the 
exprefs words of the ftatute, becaufe it was tried in the county 
where the adlion was brought. In the cafe of Drew v. BarkfdaU^ 
reported in 1 Show* 343. M, 3 W. and M. B. R, it was faid 
per IloJt and the whole Court that the trial being there in a 
wrong county was helped by the ftatute 16 8c 17 Car. 2 : but 
this cafe is very fhortly reported as to this point. The laft cafe 
which I Ihall mention, and which is the cafe which I muft rely 
on, is the cafe of the Lady Calverly v. Sir R. Leviug, P. 10. W. 3. 
B. R , reported in Comb.^']%. and Cartb. 448, but beft and moft 
fully in Lord Raym. 1 vol. 330.; and therefoic I lliall ftate it as 
it is there reported; and it is a cafe of great authority and ex- 
adly the fame as the prefent. It was an adion of covenant for 
not repairing a houfe in the county of the city of Chrjier^ and it 
was tried by the Chief Jufticc of the county of Cbejler. The 
cafe was very thoroughly argued; and Cbefityre for the plaintiff 
cited many authorities and ^inter alia) a cafe between yew and 
Briggs adjudged (as he faid) fince the Revolution, where the 
iflue arofc in Surry but was tried in Middlefex; and it was ad¬ 
judged by three Judges againft the opinion of Lord Chief Juftice 
Jlolt that this was aided by the ftatute 16 8c 17 Car. 2.} and 
on a writ of error brought in Cam. Scacc. all the Judges, except 
SCreby Chief Juftice, Powell^ and Lecbmere^ were of opinion to 

12 affiroa 
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affirm th« judgment; and afterwards Treby declared in C. 174^ 

that he would fubmit to the opinion of his Brothers. And xhTB»iiiff» 

though the conRrudion was very difficult to be maintained if it 

were res integra, yet fince there were fo many authorities for 

this conftrudion, he defired that the plaintiff might have judg^ 

ment; and Holt Likewife afterwards faid that he would conform 

to fo many authorities, though he believed that they could not 

be maintained by reafon; but in reiped to the multitude of 

cafes he complied, and judgment by the whole Court was given 

for the plaintiff. 

I think therefore that we are fully juftified in the opinion 
that we fhould have been of concerning the conllruftion of this 
ftatute if this were res integra, as Lord Chief Juftiees Hale^ Hok, 

Trehyy and fo many other greit men were of the fame opinion 
with us; and I think we are likewife juftified in giving our 
judgment contrary to our own opinions, fince there are fo many 
authorities on the other fide; for nothing can be a greater in¬ 
convenience than that the law fhould be always uncertain, which 
yet muft be the cafe if the Courts of Wejlminjler-Hall did not 
think themfelves bound in cafes where there are fo many au¬ 
thorities as there are in the prefent cafe. And I own for my 
own part I the more willingly come into this opinion, becaufe 
the juftice of the cafe is certainly on this fide; and if I had been 
to draw the ftatute 16 & 17 Car, 2., 1 would have drawn it in 
fuch words as would have borne this conftru£fion. The rule 
therefore muft be difeharged, and the plaintiffs muft have their 
judgment (a).** 

Mr. Juftice Fortefeue A, was not prefent either at 
the argument or giving the judgment.*’ 

(o) The fame conftruAion has alio been t QaU and ethers^ E, 38 Get- 3. 7 Durnf. 
put on the ftat. 16 & 17 Car. a. in a fub> | Eafi 383, in which the above cafe was 
(equentcafe, The Alaytr lie tf Ltndofts. 1 not cited. 
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M. i7Ceo.z> 
Mooday, 
Nov. «dih. 


Turner againfi Horton. 

fHil. 16 Geo. *. Rol. 311.] 


The following opinion of th« Court was given by 

the wordE 

ie'rfSirabie, wilh. Lord Chief Juftice. « This comeson before the Court on 

amotion (fl) for full cofts, notwkhftanding the ii Joe. i, c, 1$. 
than 40f. ,j,, aftion is an afiion on the cafe for words. There are 

damages, nc oww* ^ n^P /• r 

it entitled to ^ fgjg of ^/yords in the declaration. The plaintiff fets forth 
t"h.n7.m.“?/. that be is by trade a baker, aadjill the words arc laid to be fpoken 
ikTfmfge. of him in refpea to his trade, and as fo fpoken all of them arc 
iJVd^^but adlionable. Special damages are laid that two perfons (naming 
where the them) who ufed to deal with the plaintiff and give him credit 
fcf»« iJ^ot refufed to deal with him and give him credit by reafon of the 
fSpl^nnifF fpeaking of thefe words. 

ftUroftjf thJ’ A general verdia for the plaintiff and two pence damages. I 

hewcovwiefi j-aufe laft Mlary term at CuildbaU, but will endeavour to 

forget what paffed at the trial, (where it appeared to be a raoft 
frivolous aftion) becaufe the queftion muft be determined on the 
record, and not on any particular report of mine. 


tnaD 40 f. QB- 
inagesn 
Barnes 
S.C. 


The words of the flat, a I Jac. i. c. ij./ 6. are very ftrong, 
that in all aOions on the cafe for flanderous words there (hall 
be no more cofts than damages, if the verdia be for lefs than 
40/. And if it were a new cafe, I fhould not be of opinion to 
take many of thofe cafes (which have been fo determined to be) 
out of the ftatute. And I am now againfl going a jot farther 
than the authorities will warrant, and think it heft to adhere to 
fome certain rule. The cafe of Topfall and Ed^wardsy Cro. Car. 
163., was not only for words, but Kkewife for procuring the 
plaintiff to be indited and imprifoned for felony. The cafe of 
liUzardv. Barns, Cro. Car. 307., was for words and like wife for 
procuring the plaintiff to be arrefted for felony and imprifoned 
for three days. The cafe of Fi/b and Philips in B, R. i j Geo. i, 
was for words and alfo for carrying the plaintiff before a juftice 

(a) The cafe was aigucd by Slihmer\ hy Prime King’s Seijeant on the other 
King’s Serjeant in fupportof the rule and 1 fide on the ajd of Nmtmber 1743. 

of 
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of the peace and detaining him. It is ceitain that actions of 
Zander of title will not lie unlefs fpeclal damages be alleged and 
proved; and for this reafon it has been holden that they are 
r ot within the ftatute; and therefore the plaintiff ihall have full 
cells though the damages found be under 40/., as was holden 
in Cro. Car. 140, i ; and i Jon. 196. But none of thefe cafes 
are at all parallel to the prefent. But in the cafe of Burry v. 
Perry, which was a cafe very like the prefent, and which was 
folemnly argued and thoroughly confidered, 7 r. 5 & 6 Geo 2. 
B. R. 2 Lord Raym. 1588, (a), it was holden that, where the 
words were in themfelves actionable, being laid to be fpoken of 
a man in the way of his trade (as in the prefent cafe) though 
fpecial damages were laid, the damages given by the jury being 
under 40 the plaintiff Ihould have no more cofts than damages; 
and the Court founded this their opinion on the cafe of Brown 
X. GibLons^ 1 Salk. 206.^ and many other cafes; and they laid 
down this rule that when the words are adlionable, though 
fpecial damages are laid, it will not alter the cafe; but when 
the words are not aCtionablc, and fpecial damages are laid, it is 
not a cafe within the ftatuc, becaufe properly fpeaking the adion 
is, not for words but for the fpecial damages. And I am willing 
to abide by this rule and this diftinCtion, but not to go a jot far¬ 
ther, For where the damages are laid only by way of aggra¬ 
vation, a verdict mull be for the plaintiff, if the words be proved 
though the damages be not: but where they arc the gift of the 
action, if the damages be not proved, the vcrdiCl mull be for 
the dcfcnda.it; and there can be no fuch thing in either cafe as 
a vcrdiCl for the plaintiff as to the words and for the defendant 
as, to the Ipccial damages. In the cafe cited for that purpofe 
cut Oi I Viutr. 53 ; i Mo /. 31 ; and 2 Keb, 5S9; there was a 
fpecial verdiCt found for the opinion of the Court whether the 
words weic aCtionable of thcmlelves. The cafe of Benny v. 
Wigg (^) in this couit M. to Geo. ^. is a cafe of but very little 
authority, as there were but two Judges in Court, as it was very 
little confidered, and as it is dircClly contrary to the cafe of 
Burry and Parry which was fo folemnly confidered and de¬ 
termined. As to the cafe of Lazenby v. Cooke (c), I lhall fay no 
more of it but that it was not confidered at all; that 1 was borne 


1743* 

TvRNKIt 

HokTON. 


(0 M. 13 Gas, 3. C,B. 

*4 


(fl) 2 Sir. 936. S. C. 

ijb) PraSi. Reg, 111, and Sir G, Co, 137. 


down 
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i 74 V ilowp by the authority ipf Denny and and thet X did not 
TeMnifc COttcor in <h^ trefotution. ' 

jn prefent cafe I ihall fey no more but that for the 
reafens already given we think there ought to be no more coda 
than damages. Therefore for the future it is to be the fet* 
tied rule of this Court that where the words themfelves are 
a^Iionable, and the damages are laid only by way of aggrava¬ 
tion, if the verdiA be under 40 r. there are to be no more cods 
than damages (a). But if the words be not afXionable and the 
fpecial damages are laid, in which cafe they are the very gift of 
the a^ion and the plaintiff cannot recover without proving them, 
if the verdid be for tHe plaintifiT, though the damages are under 
40 J>, the plaiutiflT Ihall have full cofts.” 

———“ N, Mr. J. Fortefcue A. was not in court either at 
the time of the argument or giving this judgment, but having 
beard of our opinion has declared that he differs from us, and 
that he adheres to the opinion which he gave in the cafe of 
Denny and fVigg,** 


(it) V. Gtatt^ Barnet 14*} Sur- 
nam v. SheUeta^ j Burr. 168S} and Ceiber 
Tv GaitiarJ, t BL Rep. 1062. S. P. But 
if (bme the counts in the declaration 
be for words that are aStonable, and 
others for words not a^ionable. and ipe- 


cial damage Be Uid referring to all the 
counts, and a general verduS for the plain* 
iiff, he Ik entitled to full cofts, though he 
recover lefs than 40 s. damages.. Savittt 
V. Jardtne^ t H. Bl. R^. $31. 


H 17 G.s. 
Monday. 
Feb. 1312. 


The Mayor and Commonalty of the Borough of 

Plymouth againfi Werring. 


tc aAion was brought againft the defendant on a private 

aA of parliament, made ay Eii%. c. 20. The plaintifis 
fue as well for the King as themfelves for the penalty of 20 
given half to them and half to the King by that ftatute. By 
the ftatute a power is given to the plaintifis to make a cut or 
trench therein defcribed to bring the river Mew otherwife 


Where e pe- 
aelty IS given 
by a Satote 
(even fobfe- 

I uem 10 the 
atotsof 
Glooccfter) 
to the party 
•neTed. be 
iecnniledto 

Ko the town of Plymouth, and a penalty of 20 /. upon 

if ha bs nan- 

fifir, or a TerdidI ptft tgeinft him. he it liable to pay cofts to the defendant either under the 23 H. 8. 
c. 15. oe4jae. I, c. which fiTcs cofti to the deftwdaat in all cafee where the plaintiff u endtied 
to softs if he fiiccead. 

^Tbe ftat. 18 Siieu e. f. £ which givea cofts to defeadants in pepiilar aftioet if the pleiatiff 
he noaiMt, extends w rnb^aent at well w prior ftatates. 

.^1 , 
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llky tme tliat (h«H at any time tliemafier obftruft «r il^rb 
. to be fuid as afoiefaid. Tbe plaintift declare that cbey 
linUhed the ljuid trench &c, and made rqumiifiiMi from time to 
time &C, but that the defendant ad S^^emier 174a brofre aod 
deftretyed the banks of tbe laid watereourfe* and ^diftniQad hin¬ 
dered and diverted the courfe Af the find river and waterfitwiita 
•courfe to the town of Plymouth^ contrary to thefratute, whereby 
an aAion accrued to them dec to demand the fatd 201, dec. 

The defendant pleaded nil debet; and tbe plaintidi were 
nonfuit at the affizes held for tbe county of Devott* 

A motion {a) had been made for the (fefendant fx cofts, and 
a rule nlfi had been obtained, and Btljkld had been heard 
againfr it. And now tbe Court gave judgment that the defend¬ 
ant was endded to Ids cods.* 

We were of opinion that common informers, if nonlliited, 
ought to pay cods by the dat. of tbe 16 FJm* c, 5. f 3. And 
we thought that that extended as well to informations brought 
upon penri datutes made afterwards {b) as thofe which were in 
force at diat time. But this cafe is excepted out of that ftatute 
by the provifo fe&. 6. which is in thefe words; ** provided al¬ 
ways that this ad: fhall not extend to any peiibn or body po¬ 
litic to whom or to wbofe ufe fuch penalty forfidture or fuit it 
or fhall be ipedally given by any datute.'* 

As this cafe therefore is not vdthin this ftatute, the only 
quedion in the prefent cafe was whether the plaindfis would 
have been entitled to cods in cafe they had recovered a verdid 
againd the defendant; becaufe if they would, we were of 
opinion that the defendant in this cafe was entitled to cods, 
either by the 23 H. 8. -c. 15. f, 1. or by the 4 fac, i. r. 3. en¬ 
titled ** an aOt to give cods to the defendant on a nondiit of the 
plaintiff or a verdid againd him.'* The words of die datute are 
that the defendant or defendants fhall have cofts in feveral adrions 
(naming them,) and in any tiber aShn wbatjbever wherein tbe 
plaintif mig^t have cofie in etfe judgment Jbould be given forbim^ 
if the-plsuntiff or plaintilfe be nonikited or a verdi^ pafs againd 

{a) It appeart that this motion was 1 (ii) This was fit determined in 
made by Mr. Serjt..i^nn< j and the cafe r<). t. v. Dmor, /up. 39a. Sey^ a)fe t^ie 
was argued on Sutunh^ the 4th of A- I cafes thoe referred to in note. , 
iruary. ' 

s u 
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!? X74^,|o f(f tbeai m adion. Ai^4 wa were of oploioo jbt tlSIb 
4t|!ny^ '* vnf»\A dearly have been entitled to co^ if they ha4 

* fecowired In |lua Xiiit, by the ftatute of Ghucejltr^ ^Ed ,!»» ao^ 

the eonftriidion which has been ^11 along put ypofi iti Lord 
^ 0^tiute dptb ejoend to give coib 

in all cafes where damages are gtiren to any demandant or plain¬ 
tiff' in any adion by any ftatute made aji^r that parliament. 
In loQf, ii6. it is faid that in all cafes where a man recovers 


dami^ies, he ihall have cods {a). In Cro. Car» 559, North v. 
Wingate^ it is holden that when a cehain fom is given by a ftatute 
CO the party grieved, he ftiall recover cofts, otherwife he would 
be a lofer by expending more than he recovered, which the 
ftatnte could never intend. In i iMne. 201. it is faid that 


when a certain fum is given to the party grieved, there he (hall 
recover cofts and damages. The ca(e of Eaton v. Barhr^ 
X Vimtr, 133 . 2$ Car, 3. B. R, was thus; an adion popular was 
brought on the 17 Car, 2, for redding in a place where the de¬ 
fendant had formerly kept a conventicle; verdid for the plaintliH 
who afterwards moved that he ought have his cofts: but the Court 
held that they might not to be given in adions popular, whether 
the forfoitare be certain or not; but where a certain penalty is 
given to Htxparty grievedf he (hall have both cofts and damages. 
In the cafo of The Corporation of Cutlers v* Rujlin^ M, $W, Id 
M, B, R, SHnner 363. it was holden that the plaintiffs (hould 
have tbrir cofts, the adion being brought by the parties grieved. 
And in a cafe determined the very fame term upon this very 
ad of parliament between the Corporation of Plymouth and 
CiMins^ reported in Cartbeon 330, it was adjudged per totam 
Curiam that the plaintidi (hould have their cofts, becaufe the 
penalty was given to the perfons grieved; and the cafe of The 
Corporation f Cutlers v. Rufm^ determined in v the lame term, 
was cited as an authority in that cafe. 


As therefore the ptaintiSs would have been entitled to cofta, 
of confequence the defendwt is entitled to cofts in the preftnt 
calc. Ihe only cafo that WMS cimd to tlm contrary waaout of 

(«) In the aiginaltMtgeneral pMpad* 1 net only contrary to the dodrine laid 
Ifeo it qiulidkd tlitit4 ** which ie meant' down by Lord^Mr hunlclf in t Itifl, SS9, 
cafet where he (bould vecover ibutitbaalincebeencontradi^dinsiGS^ 
dhtw tfw aiSber l^art the faid ad of dw oai.and %B»ht M. jt. 

Ad.*»Wl)tdietid(laa.** Buttbatiaf 


Hutton 





mtklkf tteaH i7Gaai tLP, 

MOfiOt a; btit ia that cafe it ^as qnl^ detmoinhdi tliat |t was 
iMt a cafe within the 23 H 8 .* becatife it was a fuk on ^ fubfe- 
4}Befit ftatute, viz. jth Elix. 5 nor within i;he 4 ^ac. i,, becanfe 
an ai&too Where the plaintiff was not at aH damnified* fo not at 
all parallel to the prefect cafe. 



TWM«»W 

ac«feiv4 


WsaSiHe. 


•‘So wriitidorthe rule abfolutc for cofts (a)/* 


(a) See atfo i Li/. Haym. 17*; Great- 7 ^ -S. 267 j and ff^ard r. Sitett^ f ff. 

ham V, The InhabtianU ef the HundM of hL Rep, 10.—It has alfobeen ruled that a« 
Theaie^ 3 B«rr. 1725 ; fV^tham v • Htll^ adtion given by ftatute ro the party grieved 
z JVtlf gt ; Pf^lklnfin q* t- Allot * Cowp, is not within the fiat. 31 Elt%, c, 5. which 
366 i Jackfon v« Hfe Jnhahftanii of Calef limits the bringing of ad^ions on penal 
worthy i D £. 71 ; Woodgate v. fiatutes. CaUtfordv. Blauford^ i Show^ 
KnatchhulU 2 X). ^ i?4; Crejwelly. 353» and S^ures v, Frederich^T 2^ G* 3. 

Floghion^ 355} Tyte v. Gbde^ B, R, 


'Lloyd againji Morris. 

Jj^AYWAKD moved in arreft of judgment. It was an 
aAion for words; and the jury found for the pIuntiQ^ 
damages two guineas. There was but one count; and the words 
were ** you are a pickpocket and a murderer; you ftole a guinea 
from A .; you killed his cattle* and murdered his child.'** He 
infifted that the verdifi being general, and fome of the words 
viz. *• killed his cattle**’ not adionable* the judgment ought to 
be arrefted; and he compared it to the cafe of two counts* in 
one of which the words are adionable and in the other not. 
And be cited the cafe of How v. Prim^ % lSali. 694^* which is 
'nothing to the purpofe; and the cafe of Utyd v. Pearje^ Cre. 
Jac. 434. which was thus; adion for thefe words “ thou art 
a bankrupt rogue and accounted a common knave; thou art a 
thief* and haft ftolen my corn:” to the firft words ** thou art a 
bankrupt rogue and accounted a>common knave** the,defendant 
pleaded not guilty; and juftified the other words. Verdin for 
the plaintiff on both iffues* 1 e, damages for the firft words, and 
39/. for the ledtod* and cofts for both; add judgment Was re- 
verfed, beedufe the firft words were not adl;ioaable*tbe plmndff 
being neither merchant nor tradeftnan* and the ju^HWOnt being' 
entire; for in the judgment the daroagCB were joined though 
they wece foveted ift'thh ver^£i.^ He' cited alio the cafe of 

^ Graves 
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1744. ikwit V. Blancbcttt 6 Mod, 148, where there were two oou&ts 
^ a£Soo for words, and a general verdidand entire damages, 
and Judgment was arrefted. 

We had none of us much douht^ becanfe tins cafe is very 
different from the cafe of two founts, where the defendant 
might have been found not guilty upon one and guilty upon 
the other, and the cafe where the words are fevered by the plea, 
for the fame reafon. But in this cafe it was neceffary either to 
find the defendant guilty of the Whole or none; and if judg¬ 
ment muff be arrefted, a man by fpeaking words not adionable 
and words adionable togedier will fecure himfelf from an ac- 
doa, becaufe he muft be found guilty of the whole or none. 

My Brother Abn^ indeed thought that if the whole words 
•which are laid in a count are not proved, yet if foofe which are 
a^onable be proved it is fufiicient 

But I and my Brother Burnett thought otherwife; and 

In this cafe We were all of opinion that the verdid could not 
be found otherwife; and we would take it that the jury (mly 
gave damages for fuch part of the words as were adionable, 
and that the Judge diredied them fo to do. However we made 
a rule nifi in order to look into the cafes, but declared that our 
prefent opinion was that the plaindff was entitled to his judg¬ 
ment. And afterwards he moved, and had leave to enter up 
lus judgment*** 


E. ryGw.!. JosEPH Martin -Oil tlic Demifc of Thomas Tre- 
«7th April. GONWELL agoiftfi JoHN Strachan and Luke 
Harri-son. In Error. 


Dom.Proc. was an gedmeat brought to recover lands in Dotfet^ 

Undi ^ Jhire^ and on a trial at bar in the 0 }uit of King's Bench in 
ty l/Rchaelmas term a 738 the Jury found a fpecial verdi^;, in fub- 

UBGSf • fel* f II 

itance as follows. 


bjrBaaaocIlor 

ex pvte naterni, mth the reverfion in fee by i$fttn cx parte natemS, faiiier a cotnaon movoy M 
luafelf sad bii liwif tbs laadi will defeead to hit hein ex jparto ^arnd. 

12 The 
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nb« lands ift ^nafiion were formerly the iol^iitance aij^bu 
£i^, the gteai; great grandfather of Tbmtu Tregon-> 
the lefTor of the plaintiff j and be died fdfed thereof in 
the year 1639^ leaving two ions John and ^tkmat* JiAn the 
fon bad iffue *John the grandfon, who after his father’s death 
entered and was feifed in fee of the lands dee; ahd had iffue two 
daughters, Mary and Catherine, That John by a fettlement, dated 
the 3d of Jane 1680 made upon the marriage of Mary his eldeft 
daughter with Francis Luttrell<, fettled great part of his eftate 
(after fome limitations in part to the ufb of himfelf and 
bis wife as a provifion for tbemfelves for life) to the ufe of F, 
Jjuttrell for life, remainder to Mary for life, remainder to the 
firfl and other fons of that marriage in tail male; remainder to 
her firft and other fons by any fecond or other hufband in tail 
male; remainder to his fecond daughter Catherine for life, with 
like remainders to her iirll &nd other fons in tail male; remain¬ 
der to the daughters of Mary in tail; remainder to the daugh¬ 
ters of Catherine in tail; and for default of fuch iffue he li¬ 
mited the revcrfion in fee to his own right heirs. The other 
part of the eftate he fettled by the fame deed in like manner on 
his daughter Cathomc for life, remainder to her firft and other 
fons in tad &c; remainder to his eldeft daughter Maryieye life, 
remainder to her firft and every other fons in tail &cj with 
the like remainders to the daughters of Catherine.^ and then to 
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the daughters of Mary in tail; and for default of fuch iffue lie 
limited the revcrfion m fee to his own right heir, ^ohn Trc-^ 
gonwelt, the father of Mary and Catharine^ died on the 29th 
oi January 1680, havingfurvived his wife; whereupon Francis 
Luttrell and Mary his wife in right of Mary entered into that 
part of the eftate which w'as limited io Mary and her iffue; 
and upon the deceafe of Catherine vtho died on the nth of 
Augujl 16S3 under age and unmarried they entered upon the 
eftate fettled on Catherine; and then the revcrfion of the whole 
eftate (of which during the Ufe of Catherine Mary was only a 
<oheir with Catherine) defeended to Mary as right heir of -her 
father. Francis Luttrell died in Augujl 1690, leaving iffue only 
two daughters Mary and Frances; and having had a fon who 
died an infant. Mary the eldeft daughter ijiarried Srr George 
Rook in the year 1700, and afterwards they both died, leaving 
iffue George Rook their only fon. Frances the younger daugh¬ 
ter in 1705 married Fdvoard jyb and is now living. Mary^t 

j X widobr 
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i'744» i¥i^owofFm»m LuttreU on the \^oi Januarj fjoi manied 
.Sh- Jacob Bancks, and l.ad iifue by bitn two fons John and 
d«m. Tut- itod in 1703 died feii^d. On her death John Banckt the eldeft 
fon entered and was feifed, and in 17-5 he died w'ithoat iiTue; 
'^ia£»i*orr* '<*befeupon Jacob his only brother entered and was feifed ao* 
cording to the lettlement &c j and being fo feifed in Mkhaelmat 
term 1725 he luffered a common re. every and declared the 
tifes to himl'elf in fee, and afterwards in February 1737 he died 
feifed without ilTue. The Jeflbr of the plaintiff w’as greatgrand'** 
fon and heir to Thomas TregontJCcU [who was the fecond fon of 
the firft John Tregonwell) and likcwife heir t-x parte matern 4 to 
the laid Jacob Bancks. The defendant Straebau was heir to 
the laid Jacob Bancks ex parte patern^. 

Upon this fpcci.d verdidt the Court of King’s Bench (/i) gave 
judgment for the defendants, upon which a writ of error was 
brought in the Houfe of Lords (^). 

After this cafe had been argued at the bar of the Houfe of 
Lords, the following quellion was propofed to the Judges for 
their opinion. 

Whether upon the death of Jacob Bancks the eHate in queftion 
defeended to his heir on the part of the mother or not ? 

The opinion of the Judges was now delivered, as follow*', by 

Willes^ Lprd Chief Juftice, B. C. “ Though this is a very 
fhort quellion, it is a queftion of very great importance, as the 
determination of it one way or other may affedl a great many 
families in this kingdom, and I do not know that it has ever 
been yet judicially determined. Though therefore we are all 
agreed, your Lordfliips will (1 prefume) expedt in a cafe of luch 
great confequence that 1 ihould not only give you our opinion, 
but likewife the reafons pn which it is founded. 

In order to determine this quellion it will be neceffary to con* 
fider two things, 

ill, What eftate Jacob Bancks had at the time when he fuf- 
fered the recovery ? 

sdly. What eftate he gained by fuffering this recovery, or 
in other words what was the operation of this recovery ? 

(a) Vid. 2 Sfr. 1179: but more fully though very confufed, appears to be 
fiated in gV.fsf £, 107. n. an account of what palled in the Houle of 

The report of this cafe in i Loidt. 
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At the time of ihfitring thia recovery Jacob Bancks was ftifed 

■of an eft^te-tail, with a remainder to G, Rook aad Franca AJb 

in tail, and the reverfion tohimfclf in fee; and this by virtue of 

the fettlement made by John Tregonwell on the 3d of Jtme 

1680 on the marriage of his cldefl; daughter with Francis 

# 

Lnttrell^ he having two daughters and no fan. By that fettle- 
raent the premifes in (jucftion«v.’ere fettled on John Tregonwell 
the grantor for lito, then to the ufc of Francis Luttrell for life, 
remainder to Mary his daughter for life, remainder to her firft 
and every other forts by Francis Luttrell in tail male; remainder 
to her firft and every other 'fons by any other hulband in tail 
inal§ j remainder to her daughters by Francis Luttrell in tail 
general, remainder to her daughters by any other hufband in 
tail genet al; remainder to the heirs of John the grantor. 1 
omit all the other limitations^, becaufe they were all at an end 
before the recovery was fufibred, and therefore are quite imma¬ 
terial. Mary by Francis Luttrell had a fon, who died an infant, 
and two daughters Mary and Frances, G. Rook is the fon of 
Mary the daughter; and Frances the other daughter married 
E. AJb; and they were both living at the time of the recovery, 
and Frances AJk is found by the fpreial verdidl to be ftill living. 
Jacob Bancks^ who fuffered the recovery, was Ion and heir of 
the faid Maiy the daughter of John Tregonwell by her fecond 
hulband Sir Jacob Bancks. So it is plain that at the time of the 
recovery he was feifed of an eftate tail by puribafe under the 
fettlement, and of a reverfion in fee by defeent as heir to his 
mother who was heir of the grantor. 


w 
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As I fay that he was feifed of an eftate-tail by purchafe^ it 
will be proper to explain to your lordlhips what is the fignifica- 
tion of the word ** purchafe” in a legal fenfe; for though in 
common parlance no one is faid to be a purchafer unlcfs he buy 
an eftate, the fenfe which the law puts on the woid is quite 
otherwife; and it is made ufe of in contradiftinftion to 
“ defeentj” and in this fenfe every one is faid to take by pur¬ 
chafe who does not take by defeent. If therefore a man make 
a voluntary grant to another, or devife an eftate to another, 
or model his own eftate fo by a conveyance that he gives himfelf 
a new ufe or eftate, the grantee, devifee, and the peifon who 

has gained fuch a new eftate, are all faid to take by pui chafe. 

/ No 
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No man by law is faid to take by defcent unlefs be clatm at 
heir to a perfon in whom the inheritance was veiled j for a 
man may claim aa heir to another, and yet take by purchafe* 
As for example; if a man grant an eftate to for life, with 
remainder to the heirs of i?., to whom he grants nothing, the 
heirs of B. in that cafe will take by purchafe, and not by de¬ 
fcent, becaufe B. had no cilate igi him; and in common fenfe 
as well as at law it cannot he faid that any thing defeends to an 
heir from one who had nothing in it himfclf. Now the rule of 
law that an eftate ihall go to the heir on the part of the mother 
holds only in fuch cafes where the l^ud defeends to one from his 
mother j for if he take by purchafe, it (hall always go in the 
firft place to his heirs on the part of the father, they being 
confidered as the moft worthy. 


From what I have faid it appears plainly that Jacob Banch^ 
who claimed as the Jon of his mother under the fettlement, (which 
is a name of purchafe) and not as beir of his mother, took the 
eftatc-tail by purchafe and not by defcent. If indeed the eftate 
had been limited by fettlement to the heirs of the body of 
Mary^ it had been otherwife; and in that cafe Jacob had had 
the eftate tail by defcent from his mother, and then there would 
have been an end of the queftion, as he would have had both his 
eftates by defcent. The cafe likewife would have been as plain 
on the other fide, if the eftate had not been limited to John the 
grantor for life; for if not, though Jacob Bancks had claimed 
the reverfton as his heir, he would have had that likewife by 
purchafe. But his having an eftate* tail by purchafe and the re- 
verfion in fee by defcent is what creates the difpute. 1 have 
faid (I think) enough upon this firft point, confiderlng that the 
counfel did not differ as to this; and I fhould not have faid fo 
much, but that fetting this matter in a clear light will contribute 
very much towards the explanation of the fecond point, con¬ 
cerning which the difpute principally arifes. 


In order to determine the fecond point concerning the opera¬ 
tion of this recovery, it will be proper in the firft place to con- 
fider a little the nature of thefe common recoveries; and I ftiall 
•coofider them only as common afturances and not at all as real 

1 2 tianfadbnSy 
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traniadions, being of opinion that all the confufion which has 
arifen concerning thefe recoveries has been occalioned by re- 
fembling a common recovery to another recovery, by con- 
iidering it as a real tranfadion, and by endeavouring to give 
the reafons for its operating in the manner that it now does. 
The moll learned men that we have had have fplit upon this 
rock ; for they never could have faid lb many abfurd things, had 
they not endeavoured to explain a thing in it’s nature inexpli¬ 
cable. I beg leave to mention Tome of them in order to lay 
them out of the way, both becaufe they were mentioned at the 
bar, and likewifc as a reafon for my confidering common reco¬ 
veries quite in another light. 


Maktik 
dem. Tkb- 
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When this method of common recoveries was firll invented, 
a plaufible reafon was given for them, (for it was neceflary at 
firft to give fome reafon) tbit no injury was done cither to the 
heir in tail or the remainder-man, becaufe they would both have 
fatisfadinn out of the eftate which was recovered by the vouchee, 
according to what is faid in Co, lAt. (which is undoubtedly 
law) that if a man lofe his land and recover other land in value 
againft the vouchee, it (hall go to the fame ufes as the land 
which he loft, for the rccompence lhall follow the lofs. But 
it was foon found that this notion would not do, for many re¬ 
mainders were to be barred by common recoveues that would 
have no advantage of the recompence, and therefore it was loon 
holdcn that the recompence in value was only the reafon of barring 
the ifliie in tall but not the reafon of barring thofe in remainder. 
And as this recompence in value is but mere fidion, (for in truth 
there is no recompence at all,) and as thefe common recoveries 
are now become the common aflurances of the nation, and al- 
moft every man’s eftate in the kingdom now depends upon the 
validity of them, the Judges in modern times have frequently 
ventured to go further and fay (as is exprefsly faid in the cafe 
of Hudfon and Benfon {a) which I lhall mention more particularly 
by and by) that the reafon of the operation of common reco¬ 
veries is not the rccompence in value, but becaufe they are 
common alTurances. And it was found neceflary to fay fo by 
reafon of an ancient cafe 2 RoL Abr 394, (^), Where tenant in 
tail levied a flue with proclamations, and afterwarda fuflered a 

2 Ltv,, 38; and i Mod, 108. (£) 2 Rsl, J&r, (D)> pi, t, 

5 Y common 



4 S^ 



I IK 

iem. Tkb- 
dfoNWBLL 


SITRACHAII 

hi£rtor. 


EASfTEit T^ERM, 170^). If. Dttm. RfM; 

<!Othni(m recovtry, and it was hnldcn that it tiAITttd thtf refllklffi* 
ders, a*id yet i?i that cafe and many others havt (uidai 
h'fppened the ilTue in tail could have no recontapence* becafafo 
the eilate^tail was dcftroyed by the find befone the recovery 
fuffercd. 

As this notion of a recompentfe would not do, many others 
have been invented. By fome it has been faid (as was £ud at 
the bar in tliis cafe) that this is .1 privilege infeparably annexed 
to an eftate-tail; to prove which they have gone as far back as 
before the ftatute dc donis (a), to (hew that thefe eftates before 
the llatute were conditional fees and alienable as foon as the 
party had ilTue; but 1 think this a very abfurd notion. For as 
the ( 1310*^0 was plainly made to make eftates-tail abiblutely un¬ 
alienable, it is a (Irange conftrudion on this itatute to fay that a 
power to alien by a common recovery was a privilege annexed 
to an edate which was intended by that ftatute to be abfolutely 
unalienable. 

Others have faid (and fo likewife it was faid by the counfel 
here) that a common recovery was an exception out of the 
flatute; a notion as ill founded as the other; for the Harute ex» 
prefbly reci'es the mifehief which it intended to remedy, which 
was, that the will of the donor had not been obferved, but that 
after ifTue born the tenants in tail had aliened exprefsly agaitifl: 
the will of the donor; and therefore it eoadls that the will of 
the donor for the future (hall be obferved, and that the tenant 
in tail non habeat poteftatem alienaildi. There is no exception 
mentioned in the llatutes, and to imply one is to repeal the 
ftatute, and to overturn the whole intent and purport of it. 

Others have faid that the fee gained by the recovery is but a 
continuance, enlargement, or extenfion, of the cftate-tail. Now 
confidering it as a common conveyance, there is plainly nothing 
at all in that; for the eftate, being conveyed away, cannot be 
faid to be continued, enlarged, or extended. And confidering 
it as a real tranfadion, it is ftill worfe; for if it be a real tranf* 
adrion, the eftate-tail is adjudged to be void ab initio, as made 
by one who had no title. And what can be more abfurd than 
to fay that an eftate, which is adjudged to have been void ab 


[a) Wtjlm. t. lyEi. ujl, x. c. i. 
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initio, is extended or enlarged by Aich judgment And upon 
this occafion I cannot help taking notice of two paiiiig;es in Mr. 
Pilot's Book Recoveries ; one in page 18,, andr another in 
page ai. In page 18 he fays that there is a difference between 
a fine and a common recovery j “ for a fine proves a right in 
him who levies it, but a common recovery difapprQves and difi 
affirms all riglit and title in hhn againfi whom it is ^^d;** for it 
is founded on a fuppofition thit he who made the entail bad no 
title; and yet in page 2i he fays (which is mod true) that he 
who comes in under a common recovery is fubjeQ to all the 
charges of tenant in tail, which, if his former pofition were 
true, is irreconcileahle with rcafon and juftice. I do not 
mention this to refle6t on Mr. Pi^ot, for he was certainly 
a very learned man in this part of the law, and a very good 
conveyancer. But I mention it only to fhew that when the 
greateft men endeavour tb maintain points which are not 
maintainable, and to give reafons for things which are not 
founded on reafon, they will neccffarily be forced to talk in- 
confiftently. And Mr. Pigot has hirafelf admitted this in page 
37 of the fame book, where he fays very truly of thefe re¬ 
coveries (and I cannot exprefs myfelf in better words) that the 
reafons given for the operation of recoveries favour of a won¬ 
derful fubtilty, and aie but apices juris, and if now agitate4 
again would not be eafily admitted : but courts of law now ufc 
all methods to fupport them, as they are now the common con¬ 
veyances of eftates. And Lord Coh very truly fays to the fame 
purpofe in Dormer\ cafe 5 Co. 40. that a common recovery is 
not to be refembled to a recovery in any other real aftion, but 
it is by confent and in nature of a common conveyance or af- 
furance of lands. 

I hope I have faid enough to juftlfy me in not confidering a 
common recovery at all as a real traidadion; and in the de¬ 
finition which I am going to give of it and to which I (hall ad¬ 
here I ftiall not regard it at aU as fuch ; That a tommon recovery 
is a conveyance on record^ invented to give a tenant in tail an ah- 
folute power to dijpofc of Us ejlate, as if he were tenant in fee- 
fmple. This definition will, 1 think, tally with all the re- 
folutions that have been made concerning common recoveries, 
and will folve mofl; of the difficuldes that have been raifed. 
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But to explain this a little further—I beg your LordfhVa 
patience a moment longer, to give you an account of the true 
origin and nature of thefe recoveries. As I faid before, entailed 
eftates by the llatute de Donis (made 13 !•) were made un¬ 

alienable, and neither the iflue nor the remainder-men could be 
barred, and this was at firft confidered as a very wife provifioq, 
and great encomiums were madS upon this ftatutc. But it 
was found by experience in a very little time that this llatute 
had produced very great inconveniences; inconveniences to the 
crown, inconveniences to the public, and to many private 
perfons; 

To the crown, as it prevented forfeitures, and greatly in- 
creafed the power of the barons; 

To the public, as it was prejudicial to trade and commerce to 
have eftates always continue in the fame families, without even 
a power of raifing money upon them ; 

And to private perfons, to have tlieir eftates fo fettered 
that they could not make provifion for younger children, nor 
raife money on their eftates, though their ncceffitics were never 
fo great. 


For thefe reafons not long after the ftatute, and as it has been 
faid as early as the time of Edw. 3., men were looking about to 
fee how to evade or at leaft to enervate this llatute. But 
though fome will have it that common recoveries were in¬ 
vented in his reign, there does not feem to be any folemn determi¬ 
nation in their favour till the 12 Edw 4.; when Edward the 
Fourth a wife prince, being fenfible of the inconveniences 
arifing from this llatute, relolvcd if pofliblc to break through 
it. To repeal it abfolutely was impradicable, it was fo much 
a favorite of thofe times; and to endeavour to alter it by par¬ 
liament might be attended with ill confequenccs; he thought 
it thettfore moll advifable to proceed in a judicial way, and 
accordingly brought on (as it is faid) Taltarum\ cale {a) before 
the Judges, that the authority of thefe common recoveries might 
receive a judicial determination j and the Judges, who in all 
ages have fet their laces againft perpetuities as dellrudive of 
the welfare of the nation, were cafily brought to concur in 
tfuch a judgment as was defired. At firll, as 1 have faid al- 

(fl) 12 Ed- 4. 19 i Hardr. 299. 


.12 
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tfaefe recoveries 'were endeavoured to be fupported by 
legal reafona, but in traift of time they gained ftrength and au¬ 
thority by their expe^ence, and at length being taken notice of 
and in fome degree coniirmed by feveral a£^s of parliament 
they grew up into what they now are, and having been in ufe 
for fo many hundred years and having become the common af- 
furances of the nation, their authority cannot be now called in 
queftion., without overturninj moft of theellatesln the kingdc^. 

It is ridiculous therefore to give any legal rcafons (tf) for 
them, fincc they fubfid now* upon ufage and cxpediente, and as 
fuch only I fliall conlider them, and (hall come dirtdly to the 
point in queilion; which is the operation of this recovery. 


A great many cafes were cited on both fides, but none of 
them in point; and I think there were but fix at all material to 
be confidered in the prefent cafe^ three of them were cited 
on the part of the plaiiitiff, two on the part of the defendant, 
the other was infilled on as an authority by both. 


The fiift cafe infilled on by thcplaintifi* was the cafe of Goi/- 
'hold V. Freejloncy 3 Lev 406. A man feifed in fee of lands de- 
feended to him from his mi/thcr makes a feolTraent to the ufe of 
himftlf for life, remainder to the heirs of his body, lemainder 
to his right heirs; and held that the remainder fliould go to his 
heirs cx parte matcrua, for that it was part of t’ 3 ancient ufe: 
but this cife differs fro n the prefent in two very material cir- 
cumllanres; firll, the conveyance was by fcelFincnt (/»), which 
has a very different operation from a recovery ; hut the moft 
material difflrtnce is that he who made the feoffment had an 
ellate in fee by defuut from his mother, fo he had no other 
eftate in him but what came from his mother. The next 
cafe cited for the plaiiuifF was the c’fe of Abbot and Barton^ 
2 Sati. 590; Comyns^ iCo [c). A man feifed in fee of lands 
defeended to him on the part of his mother fuflered a reco- 


(tf) Vid 1 BL Rep. IK 54. 

(/i) \f A^ being feifed in fee by de- 
feent cx parte mdternd, enfeoff and 
then S. re-enfeoff A. and his heirs, the line 
of defeent is broken, and the heirs ex par¬ 
te paterna will take. Co. LtU 12 b\ Price 
V. Lanzjo^df i Show* 93 \ Salk 337 ; and 
Carib. 141.^50 if feifed in fee of co¬ 


pyhold lands of inheritance by defeent 
ex pane materrd, furrender to B. in fee 
(a mortgagee) who oil payment of prin¬ 
cipal and mterell (lirrenders again to A. 
and his heirs, the eftate will defeend to 
A.^% paternal heirs. Doe <k Harman SsT 
Wtfe V. Morgan^ 7 Z). E. 103. 

(0 XI Mod. 18 K. S. C. 

very 
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very am/i declared the ufes to himfelf for life, then to Several 
other perfons in tail, with the laft remainder to his own right 
heirs; and it was holden that the laft remainder would go to 
his heirs on the part of the mother which was the ancient 
ufc. This indeed is the cafe of a recovery, but it differs like- 
wife from the prefeut in the moft material circumftancc. For 
there the whole iftate came to the peifon w'ho fuffered the re- 
cc\ery l>j' HtfctiU from his mothcj', wliereas in the prefent cafe 
iK'iliing came to ’Jacob Banks as heir to his mother, but a rc- 
Vtilion after an cftatc-tail, which is in law conficlercJ of little 
or no value, as it can be barred by the tenant in tail whenever 
he plcafcs. Nothing therefore was determined in that cafe 
which w’as in any wife material to the prefent, only that it was 
there holden tliat it was exadly the fame thing whether the ufe 
is declared to a man by exprefs words and whether it refults by 
implication ; for exprellto eorum qlioc tacitd infant nihil ope- 
ratur. I mention this becaufc it is now undoubtedly law (<j), 
though it was formerly held otherwife, as appears from the 
cafe of Cannden and Clcrke^ Hob. 31. The third calc infilled on 
by the plaintiff wa,s the cafe of Symonds and Cudmore, Caitbcw 
257. aod I Sidk. 338. Tenant in tail, with reverfion to him¬ 
felf in fee, made a leafe for 99 yeais, and a fine was levied by 
his iffuc ; and it was hf Iden that it did not bar the term, becaufe 
it iffued out of the reverfion in fee as well as the eftate-tail. 
This was ftrongly infifted on as an authority for the plaintiff: 
but we think it none, becaufe the conveyance there was by 
fine, which, if the grantor had been only tenant in tail, v ould 
have conveyed only a bafe fee determinable on liis wan^ of iffue, 
and then the reverfion would have taken place; and therefore 
to gi\e the conufee a complete eftate in fee fimplc, it was ne- 
ceffary that an intereft fhould pafs emt cf the revet fion; and 
as he took an ahfolute efiate in fee by the fine as a grant of 
the reverfion, the bafe fee vvas meiged in that; and as the 
fee therefore in that cafe arofe out of the rcveifion, it was but 
rcafonable that it fhould be charged with the grant of him from 
whom the reverfionary intereft came. But in the prefent cafe 
t,hc recovery by the tenant in tail paffes an ahfolute fee, and no 
intereft paffes to the recoveror out of the reverfion in fee, (as 
1 Iball (hew more fully by and by); fo there is a manifeft dif¬ 
ference between thefe two cafes. But I prefume upon the au¬ 
thority of this cafe it wjts faid by the cOunfel for the plaintifT 


(a) See alfo Harris v. Tbt Bifl.ep of Litutln^ iP, TFpts. 138. 


that 
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that in the cafe of a fine (i) by tenant in tail with remainder to 
himfelf in fee, if he declare the ufc.s to himfelf and his heirs, 
it Ihall go to the fame heirs as he was felled of the reverfion 
hefore. But there was no cafe cited to fupport this alTcrtion ; 
and when the cafe exifls 1 lliall doubt very much whether the 
law be fo ornot. But if that weie fo, from what 1 have al- 
Tcady faid in illation to the cafe of Symouds and Cudmore it 
would be no authority in the picfcnt cafe, becaufe there is a 
great difference between the operation of a fine and a recovery. 
Thefe were the only inatciial cafes whicli were mentioned on 
the part of the plaintiff- 



dem. Tre- 
GONWELL 


agatnft 
StRAC HAN 

lit Lnor 


The firft which was cited on the part of the defendant was 
Caj>ei\ ca^:, i Co 61. Thcic a tenant in tail, with remainder 
to B. in tail, with fcvcral remainders over, fuffered a common 
recovery; and held that h barred a rent-charge granted by B, 
the remainder-man in tail; and for this plain rcafon, bccaufe it 
barred the ellate out of which the rent-charge was granted* 
So the point there in queftion had no relation to the prefcnt, 
but what was chiefly infilled on from the authoriry of this cafe 
was what is faid at the latter end of it, that a recovery not only 
barred the charges of him in the remainder in tail but likewife 
of him in the reverfion for the fame reafon. But as the te¬ 
nant ill tail in that cafe had not the reverfion in fee in himfelf, 
thefe words though faid generally muff be conftrued fccundum 
fubje£l\tn materiam; and as it does not appear that the Judges 
there had this cafe at all in contemplation, it is a ftrained con- 
flruiilion to ?ipply it to the prefent cafe, where the reverfion in 
fee is in the perfon who fuffered the recovery. 


It was afked indeed by the counftl for the defendants, where 
is the difference between the two cafes, when tlic reverfion in 
fee is in another, and when it is in the tenant in tail ? and though 
this queftion was repeated fcveral times by the counfel for the 
defendants, I do not remember that the counfel for the plaintiff 
gave it any anfwer. But I think there are two plain differences. 
As firft, in the one cafe, there is no ancient ufe in the tenant in 
tail on the part of the mother; fccondly, the reverfion is cer¬ 
tainly barred in the one cafe, in the other it as certainly is nor, 

Vid. jD. E, 108 , 9 . 

for 



45 6 

MARTlir 
dem. Tub- 
COMKTBLL 

'Strachan ; 
m Error, 


EASTER TERM, 17 Geo. II. Dorn. Pnac. 

for no man can bar his own edate. But I (hall Ihew by and by 
that neither of thele differences make any alteration in the 
prefent cafe. The next cafe cited on the part of the defend* 
ants, and which was principally relied on, was the cafe of Mud- 
fon and Benfon^ 2 l^v. 28. and i Mod. ic8. ul. feifed in fee* ' 
limple made a feoilinent to the ufe of iiimfelf and the heirs 
male of hiii body^ remainder in tail to others, remainder to his 
own pght heiis; with a provilb that it there Ihould be a 
fjiiuie of iffne male of his body, another peifon (hould have 
a i^eiit'charge of 200/. a-year for ten years out of the rents 
and profits of the eliate: his iffue male after his death differed 
a common recovery; and held that it barred the rent-charge, 
becaufe it barred the edates chargeable with it; and this ge¬ 
neral affertion feems to- imply that the revcrfion in fee which 
was in the perfon differing the recovery was hatred: but it is 
not exprcfsly faid fo; and therefore* though the expreffion is 
general, the revciiion in fee docs not feem to have been confi- 
dered at all in this cafe. It does not therefore weigh with me 
fo much in the determination of the prefent cafe as it does 
with fome of my Brothers. The cafe of Lord Derweni- 
water {d), which was appealed to on both fides, is 1 think an 
authority for neither, but quite immaterial in the prefent cafe; 
for all that was determined in that cafe wa«, that the word pur- 
chafe in the datute 11 and 12 W. 3. (which was a veiy penal 
law) ought not to be condrued in if; mod extcnfive fenfe, blit 
in the fenfe in which it is commonly underdood, as where a 
man buys an edate of another. I have taken notice of all 
thefe cafes, becaufe they were cited at the bar, rather to lay 
them out of the way than to lay any great drefs upon them in 
the prefent cafe, which 1 think may be determined upon its own 
reafon without the aid of any of thofe authorities. 


1 (lull now mention very briefly what are the reafons which 
induce us to be of opinion that the edate in quedion will not 
go to the heirs on the part of the mother; for in that opinion 
we all concur. And there are two plain reafuns; 

Firft, Becaufe the ufe which is contended for by the plaintiff 
is not the ancient ufe; 

Secondly, Becaufe the new ufe plainly arises out of the edate- 
tail, and not out of the reverdon in fee. 


■(«} \^^\ and 1 5 tr, 367. 


If 
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If no fuch ufe as is infilled on by the plaindff were eicifting 1744. 
at the time of the recovery fufiered, all the arguments for the 
plaintiff fall to the ground at once; and I think that there 
plainly was not. The ufc that then exifted was only a re- ^ 
vcrfionary ufe, which if the recovery had not been fufiered in Ewor.' 
could never have come in poii^ilion till there was a default of 
ifiue both in the tenant in tail and the remainder«men. But the 


ufe which is now contended for by the plaintifi' is an ufe 
to take place in poirefiion immediately before there is a de¬ 
fault of iflue of the remainder-men; for Francis Afls is found 


to be Hill living; and it is therefore a new and quite different 
ufc from that which exifted at the time of the recovery; and 
this is fo plain, that I need go no further. 


But as the other rcafon was chiefly relied on by the counfel 
for the defendants, I will fay a little lik^wife as to that. In 
what manner this recovery operated on the reverfion in fee 
may admit of fome doubt. It was inllfted that the recovery 
barred it; but I cannot think that it did, for a man cannot be 
properrly faid to bar his own eftate. But whether it barred de- 
ftroyed or conveyed it, I think it amounts to juft the fame 
thing. For cither it remained in the recoveree after the reco¬ 
very fuffered, or was deftroyed by it, or was conveyed to the 
recoveror; and in either cafe the confequcnce will be juft the 
fame. If it were deftroyed, the ufe mull be deftroyed hkewife. 
If it were conveyed to the recoveror, he took nothing by fuch 
conveyance, becaufe he’had a fee-limple without it by the re¬ 
covery fuffered by the tenant in tail; and there cannot be a 
fee upon a fee. If it remained in the recoveree, it was annihi¬ 
lated immediately for the fame reafon; becaufe he as tenant 
in tail having conveyed a fee to the recoveror, for the reafons 
juft before mentioned, it muft be annihilated, bccaule there 
cannot be two fees m two perfous at the fame time. For my 
own part, I choofe rather to confider it as a conveyance of the 
reverfion, and think that it muft operate as two grants; and 
then 'Jacob Dam 's having granted a fee as tenant in tail (is he 
certainly did) to the recoveror, the grant of the icvcrfion comes 
too late, becaufe he had a fee before, and that the fame grant 
may operate as two made at different times to prevent incon- 
fiftencies. I Ihall mention one cafe out of Co. Lit. 302. b. and 

6 A might 
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1744. mig^ht mention many others. Tenant for }ife aqd he in the re- 
MAiitiH verfion in fee join in a feoffment: it ihall be confidered as the 
deAi. T*t. furrender of the tenant for life to him in the reverfion, apd 
then as the feoffment of him in the reveruon after fuch furren- 
der; otherwife the grant could not take place according to the 
intent of the parties. But I will, not infill; upon niceties, fince 
tvhichever way the recovery operates, it is plain trom what I 
have faid that the new ufe arifes entirely put of the eftate*tail, 
and not at all out of the reverllon in fee. 


Many things were faid by the counfel of the hardlhips and 
inconveniences ariling in this cafe; of the hardlhips by the 
counfel for the plaintiff, and of the inconveniences by the 
counfel for the defendants. As for the hardlhips, they have 
no weight with me for two plain reafons; lirll, becaufe your 
Lordlhips, when fitting in judgment upon a writ of error, mull 
have no regard to the hardlhip of a cafe, but mull determine 
according to law. If there be a hardlhip in the law, the Le> 
gillature mull be applied to, but a Court of Law mull judge as 
the law now Hands. Secondly, The opinion we are now of 
in the prefent cafe will be attended with no hardlhip at all. 
The hardlhip complained of is, that the eHate which came 
from the mother will go to perfons who are quite ftrangers in 
blood. Now if it go to the plaintiff, it will go to a perfon 
who is not heir to the mother, which is equally hard; for 
Frances AJh her daughter who is Hill living is her heir at law, 
and muH have taken as fuch if the mother had been laH feifed. 
But as the rule of law is that an heir muH claim from the per¬ 
fon who was laH feifed, and as Frances was only of the half- 
blood lojacob Bancks^ though of the whole blood to her mo¬ 
ther, Hie cannot by law take as heir to Jacob. So be your 
Lordlhips* determination one way or the other the'hardlhip will 
be the fame, and the next of the blood of the mother will be 
difinherited. As to the inconveniences infiHed on by the de¬ 
fendants, that a determination for the plaintiff might affed a 
great many eHates in this kingdom by letting in the charges of 
the anceHors on the part of the mother, whereas recoveries 
have been always taken to clear an eHate from all incum¬ 
brances ; this is a very great conlideration and was of great 
weight with my Brothers. For though it was truly faid that 

tbk 
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this inconvenience may be prevenod for the future by a man's X744> 
declaring the ufes to the heirs on the part of his father, and 
by many other methods, yet bow this may affeS recoveries '***‘^' 
which have been already inffered, and how many perfons may ^ agmnfi 
be in the fame circumftances, it is very difi^ult to fay. The ia Error, 
only doubt which I have iq relation to this matter is this (for 
Otherwife I entirely agree with my Brothers) whether we being 
now upon a fpecial verdid can take notice of any fads which 
are not particularly found; for if Judges were at liberty to 
fuppofe inconveniences wdifch do not appear in the fpecial ver- 
did, and whi^h may or may not exift, I am afraid that judg¬ 
ments would lometimes be given upon too flight prefumptions, 
and every ju'lge would be left too much to his own private 
conjedures. However 1 fubmit this to your Lordihips, but 
think that the cafe may be' determined without having recourfe 
to this argument. 

For what I rely upon is that the ufc, under which the plain¬ 
tiff would entitle himlclf, is not the ancient ufe, which de- 
feended to Jacob Bancks as heir on the part of his mother, 
both becaufe no fuch ufe exifted at the time of the recovery, 
and alfo becaufe the ufe which was declared arofe entirely out 
of the eftate-taii. 

For thefe reafons we arc of opinion that the eflate in 
queftion upon the death of Jacob Bancks did not by law defeend 
to his heir on the part of the mother (a).” 

And the judgment was afiirmed. 

Sec Roe d. CrofX' v. Baldwne and I cafe was cited and relied upon, and its 
others, ^ Dumf* E, 104., where thiS | doclrine applied to lands. 


Anonymous. 

Perfon arrefted on a Sunday on an attachment for a con¬ 
tempt (for a refeue) moved to be difeharged ; and the 
counfel for the perfon in cuflody infilled on the ftatute 29 Car, 2, 
c, 7. f, 6. and alfo on Pr'mfor^^ cafe, Cro. Car. 602., which 
cafe was nothing to the purpofe, for there the arrefl was held 
to be wrong becaufe it was an vreft by a procefs from the 
Court of Seflions after a certiorari to remove the proceedings, 

tj and 


E 17 G. s* 
Tuefday, 
April 24ih. 

A perfon 
mdy be ar* 
reded on a 
SundayoD an 
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for a rafcttc. 
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1744. and this likewife was before the flat. 29 Car. 2. The words of 
AKoirritwi. ftatute are “ that no perfon fliall ferve or execute any writ 
procefs &c on the Lord’s day, except in cafes of treaibu fe¬ 
lony or breach of the peace) but that the fcrvice of every fuch 
writ &c lhall be void to all intents and purpofes.” 

r 

And ive held that a contempt of this Court was a breach of 
the peace, and therefore denied the motion [a). The attach¬ 
ment was for a refeue which is certainly a great breach of the 
peace/' 


(a) So SL perfon n^ay be arreded on a 
Sum/try undei an efcape warrant j Sir 
A^oore^s calc, 2 Lo 7 dRaym. 1028; or if 
he has wrongfully cfcapcd, he may be re¬ 
taken on a Sunday without a warrant; th. 
and jitbnion v, jamefon^ ^ D,^ E, 
and FecithtiJhmbawJ) v. yftkhi/on^ Barnes 
'^7j. liuc bail' cannot take the defendant 
on a Sunday in order to furrendcr him. 


Bro'^kes v. Warren^ 2 liKRcp.izyi ; 
nor can a defendant, who has been con- 
vi£led on a penal ftatute, be arrefted on a 
Sunday for nonpayment of the penalty* 
R. Myers^ 1 D. E. 265. Nor can 
a rule ntii for an attachment for nonpay¬ 
ment of a fum of money purfuant to the 
Maftci’s allocatur be ferved on a Sunday. 
M^lUbam V. Smithy 8 Z). £3’ 86 . 


F.. 17 Geo. 2. 
Wednefday, 
April 25th. 


Barker Affignec of the Sheriff of Berks againfi 

Horton. 


It not appear* 
in a de¬ 
claration by 
the allignee 
of a replevin 
bond chat the 
plaintiff was 
the avowant 
or oerfon 
making cog¬ 
nizance, the 
court oft hem- 
felves referred 
to the reple. 
irin fair, it 
being ft re¬ 
cord in th's 
court, and 
this dcclara* 
tion conclu¬ 
ding prout 
patec per re* 
cord urn Sec. 


“ 'T^HIS was an adion of debt brought by the plaintiff, as an 
aflignee of a replevin bond, by virtue of the ftatute 
II Geo. 2. c. 19. And there being no one for the defendant, 
who put in a general demurrer to the declaration, and Belfcld 
praying judgment for the plainiiff, we were juft going to give 
judgment accordingly, when Mr. J. Burnett ftarted an objedion 
that the ad of parliament only authorifed the Iheriff to make an 
aftignment to the avowant or perfon making cognizance in a re¬ 
plevin, and that it did not appear from fo much of the pleadings 
in the replevin as are fet forth in this declaration that the plaintiff 
in this caufe cither avowed or made cognizance, and he might 
plead i'ome other plea, and then would not be entitled to an 
aftignment (<?). He is indeed called the avowant in replevin at 


{ai) But if the pUintlfF in replevin do 
not appear in the county court and pro- 
lecute according to the condition of the 
replevin bond, the defendant is entitled to 
an aflignment of the bond. Dias v. Free* 


many 5 /). iB. 195; in which cafe it 
was alfo ruled that the aftignee of a reple¬ 
vin bond may fue in the fuperior courts 
though the replevin be not removed out 
of the county court. 
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beginning of the record. But my Brother Burnett thought 1744. 
that not fiifficienf. Bari^br 

Bot upon reading over the record, I obfcrvcd that after the hSTm. 
declaration has fet foi^th the account of the proceedings in the 
replevin caufe, it concludes in this manner; “ As by the record 
of the judgment remaining in thlS court amongft other things 
more fully it doth appear.” i^nd it being a record of c )r couit, 

I thought that we were obliged to take notice of it, and therefore 
fent for the roll, by which it appeared that the prefent plaintiff’ 
put in an avowry in the replevin caufe. With this my Brother 
Burnett was iatisfied; and we gave judgment for the plaintiff’.” 


Sir Hugh Smithson Affignce of a Sheriff againfi Wednefday, 
Thomas Smith an Attorney. 


on 


“ TV/fOTION was made by Trime to ftay proceedings 

the bail-bond, bail being regularly pul in in the original 
caufe before the affignraent of the bail-bond j rule«i 4 i and 
now Willcs and Bootle fhew caufe againft the rule. 

The original aaion was brought againft William Smith clerk, 
who put in bail in the following manner; the condition of the 
recogtuzance of bail was that if judgment fliould be given againft 
William Smith gentleman, who was arrefted by the name of 
Wi ham Smith clerk, in the faid plea of trcfpafs on the cafe, then 
the laid William Smith gentleman, who was arrefted by the 
aame of William Smith cleik, fliould fatlsfy all the damages 
which to the faid Sir Hugh Smitbfin againft the faid William 
Smith gentleman, who was arrefted by the name of William Smith 
-clerk, fliould be adjudged, or render his body &c. 

And it was objefted by the counfel for the plaintiff; ift, That 
4he rule was made in a wrong caufe, for that it ought to ^ave 
ieen made in the original cai^e; adly, That the defendant has 
«ot put in any bail; for that be ought to put in bail with the 
. fame addition by which he was fued, fo that this bail muft'jbe 
to be put in for anothei? perfon’and not for the defendant. 
‘ • .6B 


If a rule be 
moved for to 
flay the pro¬ 
ceedings on a 
bail-bond ic 
mud not be 
intitled in 
the original 
caufe, but in 
the aflion on 
thebaikbond. 
—If a defen. 
dart, who is 
arrefled by a 
wrong addi¬ 
tion to bis 
name, put ra 
bail thus, 

B, gent, who 
was arrefted 
by the name 
oij.B. clerk, 
he is not 
thereby ef- 
fopped to 
plead in a- 
batement to 
the original 
aftion that he 
was fued by 
the wrong 
addition. 
Whether bets 
eftopped to 
plead this in 
abatement in 
an a£lfon on 
the bail-bond} 
Qu. 

Barnes 

S.C. 
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* 744 - 3 ^ 1 yi Court need not interpofc in this fummary 

SmithmIji defendant in this caufe may plead comperuit ad diem 

timof jf bail were rightly put in. 4thly, That the plea put in by 
the dcfei:dant4n the original caufe in abatement could not be 
allowed, becaufe he entered into the bail-bond by the name of 
W, Smith clerk (as was admitted), and therefore was eftopped 
to fay that this was not a right alldition. And the counfcl cited 
i Salk. 7., and 6 Mod. 2255 311: but they were nothing to 
the purpofe. 

c 

Jlnd voc were oj^ ophiion againft the plaintiff in omnibus. For 

ift, The rule was in the right caufe. If it had been made in 
the original caufe it had been wrong, not being to ftay any 
thing in that caufe but to ftay the proceedings in the a6\ioa 
brought on the bail-bond. , 

adly. We were of opinion that the bail was rightly put in; 
and the officers of the court all certified that this was the ufual 
form in thefe cafes. And if the defendant were to put in bail 
otherwife, (and as the plaintiff would have him) he would be 
deprived of his plea in abatement becaufe he would certainly be 

eftopped (^}. 

3dly, We would not oblige the party to plead comperuit ad 
diem in fo plain a cafe, which would be only to occafion delay 
and cxpence j to preveut which thefe fort of motions have been 
always allowed. 

4thl7, Upon this motion we have nothing to do with the 
plea in abatement in the original caufe, but the plaintiff may 
demur to it if he pleafe: but we gave him no encouragement, 
becaufe we declared our prefent opinion to be that he could not 
be eftopped by the bail-bond in this caufe, though perhaps he 

(fl) If the defendant omit t# a j cannot juftify it in trerpafi brought by A, 
mifnomer, he may be taken in execution B., though he aver that A. S. and C. B. 
by the wrong name j Crauferd v. Sateb- are the fame |>erfon, unleft A. B. appeared 
vLll z Sir. laiS. But if an officer un- to the firft afiion and omitted to plead the 

1 dtftnngas againit G B. to compel an mifnomer in abatement. CjU v. Hmifony 
appearance ttke the goods of 4. B., he J 6 Dum/. W EzJ aje 

might. 
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might, if he were to plead in abatement in an adion brought on 
the bail-bond (^i). 

We therefore made the rule abfolute, and with cofts.” 


463 

Sm ITHSON 
cgamfl 
Smith. 


(tf) Y'A. Evans v.King^ R, i%Gco 2. 
poji^ and the cafes there cited. A plea 
in abatement of niirnomer of the de¬ 
fendant bei;inniiig “ And thejaid Richard 


fued by the name of Rvberf* is bad, be- 
caufe the defendant thereby admits himferf 
to be the perfon fued. Rdlerts v. Moon^ 
5 Durnf Ei^ 487, 


K'en'ward again]} Knowles. 

came before tl>e Court on a cafe referved at the Surry 
aflizes. To trefpafs for breaking and entering the plaintiff’s 
houfi^nd taking his goods the defendant pleaded not guilty; 
and at the trial juftificd unde’r the flat. lo. Geo. 2. c. iS. for re¬ 
building the parilh church of St. OUtve in Southwark and Lon~ 
don by a diflrefs for nonpayment of a penalty of 10/. forfeited 
by the plaintiff for refufmg to take upon him the duty or office 
of one of the colledtors of the rates and duties for rebuilding the 
chuich under that ad (^). 


E. i7G'0.s. 

Tuefdajr, 

May lit. 

A Baptift 
preach fT 
qualified ac¬ 
cording to 
ftat. 1 W.an 4 
M r. 18. ia 
exempted 
from ferving 
all partfh of^ 
iicc% whether 
they e^itfted 
before or were 
created fince 
that ad, even 
tho* he 
engaged m 
trade« 


It appeared that the plaintiff for feveral years before had been 
and was at the time of being nominated one of the colledors a 
TOcrchant or dealer in hops and a fubllantial inhabitant and 
parifhioncr of St. Olave ; and was alfo a minifter preacher or 
teacher of a congregation of proteftant diffenters, who fcruplc the 
baptifing of infants, commonly called Baptifts. The congrega¬ 
tion or place of meeting was duly certified and regiftered as 
required by the toleration ad, \ W. and M. c. 18. (c); according 


(i) By 10 Geo. a. c. li.f. a. certain ’ 
rates and duties are to be paid. By ■ 
fed. 5. ftx colleftors are to be annually 
chufen at a veftry from among the fub- 
itintial inhabitants of the pariifa. By ' 
7. a penalty of 10 A is inflifled on any 
perfon^ chofen a cullcAlOry for negkffing 
•or refufing to execute fuch duty or office. 
Ttnd by feft. 8. perfons, who have (erved 
the offue of-colle^or, are exempted from . 
(crvtng the office of fcavenger for the 
parilh. 

(r) The eleventh ftAioo of which en* 


afts “ that every teacher or preacher in 
holy orders or pretended holy orders, that 
is a mirtiftcr preacher or teacher of a con¬ 
gregation, that (hall take the oaths herein 
required, and make and fobfcribe the de¬ 
claration aforefaid, and akb (ubfcribe&c, 
(hall be thenceforth exempted from ferving 
upon any jury, or from being cholen or 
appointed to bear the office of chupchwar- 
den, •overfeer of the poor, or any other 
parochial ■or ward office, or other office 
in any hundred of any (hire citj town 
parKh divifion or wapentake.’* 

.5 


CO 
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K£N>^A|LI> 

againfi 
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to the direflioM of whk* .a the pleintilF bed duly 
Wmfelf a. a Baptift teacher or pre»:her. It wa. Jlo prorrf that 
ever fince the toleratiou aa it had beeu ufual for Baptift romtftera 
in many ioftancea to carry on fecolar bufinefa or employment. 
The queftion referred waa whether the plaintiff as foch minifter 
was exempt from ferving the dut^ or office of colledor. 


After argument by Serjt. for the plaintiff, and Simucr 

Serjt. for the defendant, 

iTbe Court gave judgment for the plainiifT (j). 


[a) The following account of thiseafe 
is taken from Mr* J. MS- 

“ Per Curiam. This 1$ an extremely 
clear cafe. The cafe was not referved 
from any doubt in the Judge who tiicd 
the caufc, but from the importunity of 
counfel. The toleration ait is ground w*d 
on natural rights, and the higheft natural 
right is that of the confciencc. The 
ftatute ought to receive a large and bene¬ 
ficial expofiiion, if the cafe wanted it: but 
the prefent is not only within the intent 
but alfo within the very letter of it. Every 
perfon who i^ in holy orders, and is a 
teacher qualified according to i and 


M. c. 18, is exempted from ferving any 
parochial oflSce or other ofhcc in any parifli 
&c; the plaintifTisfo qualified, and there¬ 
fore IS cxctnptcd. This is a j||fochial 
office in the nature of it j the G, 7 . 

calls It an office. It is appointed to by 
the paridiioners, and exercifed in a parifh- 
The addition of the plaintiff's being a 
merchant or a dealer in hops varies not 
the cafe; it does not deftroy the privilege 
any more than a clergyman’s holding a 
farm or exercifing any temporal office. 
The toleration a6t exempts teachers from 
all future (i) offices. Judgniciu for the 
plaintiff.” 


(1) This wasfaid in^anfwer to one of the defendant^ arguments that the toleration 
a£l only gave an exemption from offices then mcxiftcncc# and that the office in queltioa 
waa Ci^eated by a fubfequent ftatute. 


e.,7G»... Tribe and Another Affignees of R. Burchall a 

Bankrupt againfi Wbbbfr* 

Where t A SSUMPSIT for money had and received to the ufc of the 
<jeotor gWe. ^ affignccs by the defendant, who pleaded the general iffue. 

On the trial a verdid was given for the plaintiffs for 365 /. 18 r., 
fubjed to the opinion of this Court on the following cafe. 

lelf in aif. 

H of ilia 

b«i?«na The bankrupt for many years before and at the time of his 
IrifoMwl" bankruptcy was-a ferivener. On the 23d of >«e 1740 he was 
nootbs be Uy the flieriffs of laa^M at the fuit of the plaintiff 

becomes a 7 

A., *«<*“•««*• 

Bell. N. P. j8.7 »• Abr. 64. note, S. C. 
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{Tribe) in an aiQiion of debt on bond for 2000/.; and he put 
in fpedal bail. On the 15th oi^pril 1741 he furrendered 
himfelf to the King's Bench prifon in difcharge of his bail to 
that adlion and alfo in difcharge of his bail to feveral other 
anions, and from that time he continued a prifoner there for two 
months and upwards. On the 3d of April 1742 a commilTion 
of bankrupt iiTued againft him on the petition of the plaintiff 
Trihty and he was declared a Sankrupt, and the plaintiffs were 
chofen his aflignees. The bankrupt being indebted to the de¬ 
fendant in 365/. i8r., and P. Meyer being alfo indebted to the 
bankrupt in a larger fum of money, Meyer by the order and on 
•the account of the bankrupt paid to the defendant the leveral 
iiims following at the days hereafter mentioned, 

aift 1740,1. - - 47 o o 

22d 1740,1. - - 300 o o 

iS’th Auguft 1741, when the bankrupt was a 
prifoner, as above - • 18180 


Tsibi 

WfcBBBR. 


jC.365 18 O 

To that the two firft furas paid by Meyer to the defendant on the 
bankrupt's account were paid after the bankrupt's arreft and be¬ 
fore his furrender to prifon in difcharge of his baff; and the 
laft fum was paid four months after his going to prilon. 

The queftion referved for the opinion of the Court was whe¬ 
ther Biirchall was a bankrupt from the 23d of June 1740 when 
he was firft arrefted (a), or only from the 13th of April 1741, 
when he furrendered himfelf to prifon in difcharge of his 


bail. 


This cafe was argued on the 7th of February laft by Wynne 
Serjt. for the plaintiffs and Bellfield Serjt. for the defendant, and 
again on this day by Birch King’s Serjt. for the former and 


(a) By ftat. si yac. i. c. 19. /• 2. it is 
enafled that every perfon who, being in¬ 
debted to any perfon in ioc/.> (hall not 
pay within fix months after the fame (hall 
grow due, and the debtor be arrefted for 
the fame, or within fix months after an 
original writ fued out to recover the faid 
debt &c, or “ being arrefted for debt, (hall 
after his or her arreft lie in prifon two. 
months or more upon that or any other 

6 


arreft or detention in prifon for debt,” or 
being arrefted for the lum of looL of juft 
debt (hall at any time after fuch arreft 
cfcapc out of prifon, or procure his en¬ 
largement by putting in common or hired 
bail, (hall be adjudged a bankrupt; and 
in the faid cafes of arrefts, or lying in pri- 
fon for fuch debt or debts, or getting forth 
by common or hired-bail,/} orn the time 
his or her/aid firjf arrrji.^^ 

c 


mius 
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1744- Wilh King’s Serjt. for the latter. The defendant’s coun£d 
cited and relied on thefe three cafes; Duncomb v. Walkeri 
* yeatr, 370 ; 3 Lev. 57; 2 Show. 253; Skin, aa, 87. Sir T. 
l?<yrw.479; HiJlv.Shj/l, Skin, 2701 2 Show. 5121 and 
y. Colemant Salk 109. 

And now the Court gave judgment (a) in favour of the plain¬ 
tiffs as to the laft fumof 18/. 18 x., and ordered the verdid to 
be entered up for that fum. 

[a) The reafons given by the Court for Burnet J* The words “ after his or 
the judgment do not appear in the Lord her arreft’* couple the arreft wiihimpri^ 
Chief Juftice’s note books^ but the fol* Jonmeni\ otherwife an imprifonment ten 
lowing account is taken from Mr* Juftice years after might have relation to an ar* 
MS. reft ten years before. 

“ WiUet Chief Juftice. The words of Abney J. Bankruptcy in my opinion 
the ftat. zjjac.i. are doubtful; and ever was and yet is confidered as a crime, 
therefore the Court are fo to expound the whatever tradefmen may now think of it. 
ftatute that the feweft inconveniences may It vm anciently puniihed with corporal 
arife. Though the reporters are but dark punilhment; the body lands and goods 
and obfcure, yet all the three calcs cited areatthisday fubjedltothecommiflioners. 
are with the defendant. To let the bank- Now bankruptcy is a man’s own a£t; 
ruptcy commence from the arreft when arreft is the a£l of a ftranger: I cannot 
the imprifonment does not follow for fome prevents man’s arreftjng me, but lean 
months or perhaps years would deftroy all prevent imprifonment, for in left than two 
trade, as it would deftroy all credit; and months 1 can get bail. The concurrent 
therefore if byAiy pofSble conftrudion cafes are with the defendant; and the 
that can be prevented^ we will certainly do argument ab inconvenienti is very co- 
it. Now the ftatute will admit of this gent.” 

conftrudion. I'he words ** after his or ---But where (ham bail is put in before 
her arreft” were thrown in currente ca- a Judge, as a mean to get the defendant 
lamo, and can be of no ufe but to confound, turned over to the prifon of the court, and 
‘‘ Being arrefted and lying in prifon two he is immediately furrendered accordingly, 
months or more” is an a6t of bankruptcy, the imprifonment is to be computed from 
and any common perfon would under- the time of the arreft. Rofe v. Green^ 
ftand that the lying in prifon muft/^tf/;/^ i 439.—And the property of the 
and hnmediately follow the arreft. Lying bankrupt vefts in the aifignees by relation 
in prifon was intended to be explanatory either from the time of the arreft or from 
of what the arrejl meant. The plainti/Fs going to prifon, as the cafe may be. 
therefore in this cafe will be entitled only well v. Wardy 1 AtL 260; Coppendale v. 
to the 18/. 18 i., that having been paid Bndgeny 2 Burr. 814; and King v« Leitb^ 
after the bankrupt’s yielding himfelf to tD.lA E, 141. 
prifon; which is an ai^ of bankruptcy by 
ihe ftat. 13 Elizo 
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William Ctis?i againfi William Permtt. 

. Miy sth. 

'^HIS was a cafe refervcd in an a^ion of trover. The Afeparite 

plaintiff brought his aQion by the direction of the Lord oUM^upt 
Chancellor againft the defendant as afiignee under a feparate ou?aV»nti^ 
commiiCon of bankrupt awarded againli; the phdntiff, dated the <«*««• 
ad of February 1742 upon the petition of the defendant, in 
order to try whether the plaintiff were or were not a bankrupt ditor. 
on or before the faid 2d of February. Upon the trial it ap- 5 
peared tha| the plaintiff was a joint trader with two others at 
the time of iffuing the faid feparate commiilion; that the plain* 
tiff had committed an ad of bankruptcy before the iffuing 
thereof; that the plaintiff was jointly concerned with two 
others in the eredion of the amphitheatre in Ranelagb Gardens 
at Cbelfea ; and that the defendant was employed by the plain¬ 
tiff and his partners in doing the plafterers’ work there* by 
reafon whereof the plaintiff and his partners became jointly in¬ 
debted to the defendant in the fum of 426/. o /. 4^//.; and the 
fame was due and owing to the defendant before the ad of bank¬ 
ruptcy and at the time of Aiing out the commiilion. It did not 
appear that there.was any feparate debt due from the'plaintiff to 
the defendant on any account whatever, or that either of the 
other partners had committed any ad of bankruptcy. 


The queftion referved for the opinion of the Court was whe¬ 
ther a feparate commiilion can be taken out againft the plaintiff 
upon the petition of one who is only a joint creditor. 


After two arguments at the bar, the firft on the 2ill of Ab- 
vember 1743 by Wtlles King’s Serjt. for the plaintiff, and by 
Prime King’s Serjt. for the defendant, and the fecond by Skinner 
King’s Serjt. for the former and Wynne Serjt. for the latter on 
the 3d oi February 1743, the Court took time to conlidcr the 
cafe; and on this day the opinion of the Court was delivered, 
as follows, by 

IVUles^ Lord Chief Jullice. “ In order to determine this 
queftion it will be proper to coafider, 

13 
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1744. I ft. What a bankrupt is; 
cTiw^ ftatutea concerning bankrupts; 

pwMrT *®y ^ 8®^ *®7 

the books; 

4thly, Whether there be any precedents of fuch commlffions ; 
and 

Laftiy, What will be the inconveniences on the one fide and 
on the other. 

Firft; A bankrupt is not conftdered as an unfortunate perfon, 
but as one who has been guilty of a crime; and therefore in 
the four firft ftatutes concerning bankrupts he is frequently called 
an offender^ and in all of them he is confidered as one who has 
endeavoured by fraud or collufion to cheat and deceive his cre¬ 
ditors and to prevent their recovering their juft and honeft debts. 
And for this reafon in all the ftatutes that are made concerning 
them, they are made liable to fevera} very great penalties. For 
the fame reafon it is exprefsiy laid in the flat, ai *Jac. i. c. 19., 
which is the governing ftatute concerning bankrupts, that all and 
fingular the ftatutes concerning them ftiall be in all things largely 
and beneficially conftrued and expounded for the aid help and 
relief of the creditors of the bankrupt; and this rule has al¬ 
ways been adhered to by Courts of juftice in the conftruc- 
tion of all the fubfequent ftatutes concerning* bankrupts. As 
therefor^ a bankrupt muft be confidered as a criminal, it feems 
a little abfurd to fay that if there be two partners, and one 
commits a crime, he fhall not be liable to be punifhed becaufe 
the other is innocent. It would indeed be uAjuft to punifh 
the innocent partner for the crime of the other: and it would 
be equally unjuft to excufe the partner who is guilty of the 
crime for the fake of the other who is innocent, and this even 
to the prejudice of other innocent perfons, as I fhall fhew pre- 
fently that it plainly would be if a coinmiflion could not be 
taken out againft one partner becoming a bankrupt. The na¬ 
ture therefore of a bankrupt feems to afford fome argument in 
favor of what is contended for by the defendant in this cafe. 

Secondly; I fltall now fee what light can be got from the 
particular words of any of the ftatutes in refpeA to this quef- 
tion. We agree with the counfel for the plaintiff that none of 
the ftatutes fay any thing concerning .paitners except the 

\Q An, 
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toAn» c» 15.1 and tlie 5 Geo, 2. c, 3a; and though the word 
partners is mentioned in the latter, tt is quite in refped to 
another thing and not at all to this purpofe. On the other 
hand, it mufl; be agreed that the words of all the .other ftatutes 
are general, and that where the words credUors and debts are 
mentioned in any of tbeaa, there are no wcurds to confine or re- 
•ftrain them either to feparate hr partnerlhip debts, but the words 
.creditors and debts may be •conftrued to comprehend both, and 
therefore ought to be conftrued according to the rule I have 
before laid down in the mqft large and beneficial fenfe for the 
•creditors. If therefore 1 make it appear that it is moft beneficial 
for the creditors to conftrue thefe words in the fenfe contended 
for by the defendant, nay that it would be depriving the cre¬ 
ditors in many cafes of the benefit intended them by tlicfc 
ftatutes to conftrue them in another fenfe, this likewife will 
afford another very ftreng argument in behalf of the defendant. 
I do not rely tnimh on the ftat. \oAn, c. 15., though it was fo 
•muph relied on by the counfel for the defendant, becaufe the 
words of that ftatutc may be fatisfied only by admitting that a 
feparate com million may be taken out againft a partner upon 
the petition of a feparate creditor, which is admitted by the 
counfel for the plaintiff may be done; and to be fure many fuch 
have been fued out The words are (after ftatlng a doubt whe* 
ther the difeharge of a bankrupt by virtue of an a£l 4 An. c, 17. 
fliould be conftrued to difeharge the partners of fuch bankrupt 
from the fame debt) “ that by the difeharge of any bankrupt 
by force of the faid ad or any other ads relating to bankrupts 
from the debts by him due and owing at the time that he did 
become a bankrupt fliall not be conftrued nor was meant or in¬ 
tended to releafe or difeharge any other perfon or peribns who 
was or were partner or partners with the faid bankrupt in trade 
at the time he became a bankrupt, or then ftood jointly bound 
or had made any joint contrad together with fuch bankrupt for 
the fame.debc or debts from which^ be was difeharged as afore- 
faid: but that notwithftanding fuch difeharge fuch partnet and 
partners joint obligor and obligors and joint contradc's with 
fuch bankrupt as aforefiud lhall be and ftand chargeable with 
and liable to pay fuch debt and debts and to perform fuch con- 
trads as if the faid bankrupt had never been difeharged from 
the fame.” Now though a commiftion be taken out againft a 

D partner 
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partner on the petition of a feparate creditor, it might be ar* 
gued that a certificate under that cotnmifllon would difebarge 
the bankrupt both from his partnerfiiip and feparate debts, bot|\ 
becaufe the words of the fiat. 4^5 general, and like* 

wife from the reafon of the thing becaufe a partaerfiiip creditor 
may come in, if he pleafe, and receive a fatisfa^ion unfler fiich 
feparate commifiion. This might.occafion a doubt, and was a 
great doubt in Wejlmitifier-Hall^ and therefore was a fufiicient 
reafon for the declaration in this claufe, even though a feparate 
commifiion could not be taken out againfi one partner for a 
partnerlhip debt. We therefore do* not think that any thing 
can be inferred from this ftatutc. 


Thirdly j I will now confider the only material cafes that 
were cited, or that 1 can find in any of the books; and they 
give but very little light in refpeQ:* to the point in queftion. 
The cafe of Riebardfon v, Goodwin^ 2 Vern, 293, and that Ex 
parte Crowder^ ib» 706, only Ihew in what manner the efFeefis 
ihall be diftributed, and bow in cafe of a bankruptcy of one or 
both of the partners the joint and feparate debts Ihall be paid 
out of the joint and feparate eftates. But in the firft cafe it does 
not appear whether the commiffion were taken out againfi one 
partner upon the petition of a joint or feparate creditor; and by 
the fiate of the cafe 1 fluould be inclined rather to think the 
latter. And in the other cafe both the partners were bankrupts, 
and a joint commifiion was taken out againfi them. The cafe 
Ex parte Cooky 2 P. Wms. 500, is the fame as the cafe of 
Crowdtr in Vernon ; for there likewife both the partners were 
bankrupts, and a joint commifiSon was taken out, and therefore 
it is nothing to the prefent purpofe. Indeed in that cafe there 
were likewife two feparate commifilions taken out afterwards, 
but Lord Chancellor King held that it was fruitlefs and vexa¬ 
tious, for that the feparate creditors might have come in under 
the joint commifiioa and have had the fame advantage sgid relief 

as they could have under their feparate commifilons. 

« 

There are indeed three cafes that feem to be in fome degree 
material; not that they prove that fuch a feparate commiffioa 
has ever been taken out on a parinerfiiip debt, but they fiiew 
that bankruptcy has been fometimes confidered as a determination 
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or a levering of the paitnerlhip, and that from that time the 1744. 
bankrupt has been considered aa a feparate perfon both in refpeft 
to the demands which he has againft others and the demands , 

which others have againft him even upon the paitnermip ac- 
oount; and if fo, all the arguments againft the prefent com- 
miflion fall to the ground at once. The lirft cafe of this fort is 
in 2 Keb, 7 the cafe of TBomas v. Day^ where it was holdcn 
that an affignee of one partner, a bankrupt, may bring an adioa 
of trover againft the other for bis fhare of the partnership effedts. 

The next book where the fame dodtrine is advanced is in 1 Mod, 

4.5 ; bat there it is only the -faying of Tnii/dcn J., and not any cafe 
determined by the Court. The words are “ If there be two 
partners, and one break, you lhall not charge the other wiiii the 
whole debt, becaufe it is ex maleficio: but if there be two part¬ 
ners and one die, the furvitror Shall be charged with the whole; 
and theiefore a motion that one who was partner with another 
who was a bankrupt might, upon his bang arrefied, put in bail 
for^the bankrupt as well as for himfelf, was denied. The laft 
cafe upon this head is a cafe £x parte Zmitb^ reported in i i*. 

Wtns. lyj : B. and C, were bound in a bond to A, ; B, became 
a bankrupt; and it was holden by Lord Chancellor Uarcourt 
that the money being lent to them both A, the obligee Should 
come in as a creditor under the commiSHon only for a moiety of 
the debt. To be fure the determination of Lord Harcourt was 
a right determination in equity; and in commifiions of bankrupt, 
which are founded upon equity, the equity of the cafe ought 
principally to be considered. Whether or not the law will hold, 
as it is laid down in the two other cafes, 1 will not take upon 
me -to fay, but it is highly reafonable that it Should be fo j and 
if the law were fo (as 1 faid before) there is an end of the dif- 
pute. But for the reaSbns which I Shall give prefently, 1 think 
we may venture to determine the prefent queSlton without re¬ 
lying on the authority of thefe cafes, and the rather fmee the 
law, however it was before, is now altered by the ftat. zo An, 
c, IS i and in cafe of the bankruptcy, the other partner maybe 
fued for the whole debt at law* 

Fourthly, 1 come now to the precedents. It was rightly faid 
by my Brother failles, as the rule is laid down by Lord Coie, 

that 
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that where a thing has never been done, it is a ftrong aigomeiyt 
that it ought never to be done (<*): but it is but an argument, 
and is of lefs force in the prcfent cafe than in moA othersy be- 
caufe the 'petitions and comnoiffions are ufually in general terms, 
and it very rarely appears from them whether the commitiioQ 
were fued out on a joint or feparate debt. But it never having 
been determined that there may not be fuch a commitiioii, as » 
contended for by the defendant, affords fome argument for him. 
For it can hardly be Imagined but that this cafe muft have fre* 
quently happened, and that fuch cpmmillions mull: have been 
taken out; and if they have, they have always been proceeded 
on and have never been fet aiide. To Ihew that there have 
been fuch commiflions, and in fome meafure to anfwer this ar¬ 
gument of want of precedents, the defendant has produced two; 
the one in the time of Lord Maccl^eld, and the other in the 
time of Lord l^alboty both very great Chancellors. That in 
Lord Macclesfiela'^ time was a commiflion taken out againft B. 
Eewett [b] ; and there it appears on the face of the petition thst 
he and one William ^phfon were partners, that he only became 
a bankrupt, and that the debt of the petitioning creditor was a 
joint debt owing from both of them: it was on the loth of 
February lo Geo. i. The other was the cafe of Patrick Craw¬ 
ford (c), who was a partner with John Cra^ordy and againft 
whom a feparate commiflion was taken out in 1733. It does 
not appear there upon the petition that it was a joint debt: but 
from what was faid by the counfel in their argument on a pe¬ 
tition preferred to the Lord Chancellor concerning the allowance 
of the certiBcate and by the Lord Chancellor Itimfelf, it feems 
that it was obtained upon the petition of a joint creditor, and that 
the Lord Chancellor was of opinion that it was right, for the 
counfel faid that a joint creditor, under pretence of being a 
creditor, had taken out the commiflion, and made it an ob- 
jedion to the commiffion; to which the Lord Chancellor fai 4 . 
Where one partner becomes a bankrupt and the other not, a 
commiffiun will go againft him, for he owes the debt, and it is 
right.’* This cafe therefore is not/entirely without precedents. 
But 


{h) Co. Bank. L. 17.4th tdU. . 
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Lailly, What we principally found our opinions upon is the 
reafon and juHice of the cafe. The objections againll it were, 

lit, That it was not a debt within the meaning of the aCls, 
becaufe it was not fuch a debt for which an adion could have 
been brought fmgly againft him. 

isdly, That this would prodjice great inconvenience and cen- 
fulion in marlhalUng the partnciihip effeCls, and that the inno¬ 
cent partner might be very much affected thereby. 

As to the firfl: objection; hone of the aCts fay tb^l It niuft be 
fuch a debt for which an aClion may be brougl.t a'’ nnfl: him; 
and the flat. 7 Geo. i. c. 31. has determined that a cicJitoi may 
come in under a commiflion even bcfoie his debt becomes due; 
and the 5 Gu. 2. <. 30. even, that fuch a j>eifon may be a pe¬ 
titioning creditor. A paitnerfhip debt is certainly the debt of 
each of the partnert., and if ajudgment he obtained againfl them, 
cither of them or the goods of either of them may be taken in 
execution without the body or goods of the other: and a com- 
mifiion, as has been faid in many cales, may be more propcily 
compaied to an execution than an adion. 

As to the inconveniences, they will he juft the fame in every 
relped to the oihci partnei it a commiflion be taken out againft 
one partner for a fepaiatc d>.bt, which is admitted by both fides 
to be right; foi thcic the binkrupt’s fh<aic of the paitnerfliip 
cflTeds muft be t *1 cn and fold under the commiflion, only making 
fatisfadion for the paitncifliip debts if fuch creditors choofc to 
come in undci lueh commiflion, as they have generally done. 
But on the other hand, there would be the greateft inconvenience 
and a plain deled in the Iiw if fuch commiffiotis could not be 
li cJ out. Suppofe the talc of two partners, one an infant or a 
lunatic and the othei a bankiupt, the creditors would be without 
remedy under the ftatutes of bankrupt if fuch a commiflion could • 
not be fued our, foi an infant or a lunatic {a) cannot be a bankrupt. 
Suppofe two are jointly hound in a bond, one a trader and the 
other not, the trader becomes a bankrupt; there likewife the 
obligee would be without remedy under the ftatutes of bankrupt, 

(a) In the inftance of P- Cr^rafard, miflion of lunacy three months after P. 
bofore alluded to, his partner Je/m Craw- Orawjord was dicUred a bankrupt. 
jari was a lunatic, and fo found on a com - 
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if the plaintiS^s doiftrine were to prevail, and the offender would 
efcape unpunithcd. He would not perhaps be quite without 
remedy at law, for he might outlaw the bankrupt: but this 
would be a very tedious and expenfive method, whereas the 
llatutes of bankrupt were plainly intended to give the creditors 
of the bankrupt relief in a cheap and expeditious way. The 
only anfwer that I can think of that can be given to any of 
thefe arguments is, that a commiffion may be taken out againft 
the bankrupt by a feparate creditor on his feparate debt, and 
then his joint creditors may come m if they pleafe under this 
commiffion and complete juflice will be done. This looks 
plaufibly j but when confidered it is no anfwer; for many cafes 
may happen where a partner bankrupt may have no feparate 
creditors, or none of the value preferibed by the ftatutes, and 
then there will plainly be a defe(ft of juftice unlefs a commiffion 
may be taken out upon the petition of a joint creditor. 

For thefe reafons we are of opinion that the prefent com¬ 
miffion was rightly fued out. Whether or not it muff: appear 
by the petition that the bankrupt’s fliare of the joint debt alone 
amounts to 100/, (<?), or whether the whole joint debt muff be 
confidered as the bankrupt’s debt, it is not neceffTary now for us 
to determine, bccaufe there are but three partners in the prefent 
cafe, and as the debt proved is 426/., his third part plainly 
amounts to above 100/. Nor do we determine at all in what 
manner the effe£ts fhall be marftialled upon fuch commiffli n, 
that being the proper bufinefs of the Court of Chancery with 
which we have nothing to do. 


All that we determine is that a feparate commiffion may be 
fued out againft a partner (^), who is a bankrupt, upon the 
petition of a joint creditor; the confcquencc of which is, that a 
verdi£t muft be entered up for the defendant according to the 
rule (c).” 


(a) It was only ftated in the petition on 
which H. Hnvett was derlared a bartk- 
mpt, fup- 47 z, that the joint debt due 
from H, Hewtti and his partner amounted 
40 ** lop/. and upwards.” 


{b) But a cornmiflion of bankrupt can¬ 
not be fued out againft two, of three, part¬ 
ners : JlUn V. Downs, M. 25 Gto, 3. 

B.R. 

(c) Vid. Fai v< Hanhury, Cowp* 449. 
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William Bullythorpe againft Elias Turner* 

May 7ih. 

J^EPLEVIjN for taking the plaintiff’s goods at the parilli of A dfciar«- 
Saint Mary le Bow in th? ward of Cheap'va London, vuV^badfif 

it do not fpe- 
Clfy the place 

The defendant prayed iud^rment of the declaration, becaufe he *•'* 

^ d j o J ^ ^ ^ goods were 

took the faid goods and chattels in the parilh of Saint Martin : but if 
Ludgate without in the ward* of Farringdon without in London do'not'*.*"* 
in a certain dwelling-houfe there called the IFhite Swan^ without plead wit 
this that he took them at the parilh of Saint Mary le Bow in the 
ward of Cheap ; and this he is ready to verify, wherefore he —A pieaof 
prays judgment of the faid declaration. And in order to have loco, ha plea 
a return of the goods, he aVowed taking them in the parilh of hp?ayy®]|®^ 
Sawt Martin Ludgate without in the faid ward of Farringdon 
without^ becaufe the plaintiff before the time when &c, to wit, —*/ i*>e 
for three quarters of a year ending on the feall of the jinnun- replication 
aiation &c 1739, and from thence continually until the time fornTmluer 
when &c, enjoyed a certain melltiage &c fituato in the Strand &c 
under a demife thereof to him made by the defendant at the h im- 
yearly rent of 50/. payable quarterly &c, and 12/. tor. for defendaoc 
one quarter ending at the faid feaft of the Annunciation &c were 
due, whereof the defendant afterwards and before the faid time 
when &c on the 26th of March 1739 received 50 j, parcel ant pieadj’d 
thereof; and 10/. refidue were and ftill are unpaid See. That low and ** 
the plaintiff within thirty days before the faid time when &c to tak^blg*the 
wit on the 24th of March 1738 fraudulently and claudeftinely p^^einVuef 
conveyed away the faid goods from the faid demifed premifes ‘‘“n* whither 
to the faid dwclling-houle in the faid parilh of Saint Martin fraudulently 
Jjtdgalc &c to prevent the defendant diftraining the fame for wu”h 7 b thirty 
the faid rent: and becaufe the faid 10/. were in arrear and days&cfrom 

Knedemiled 

unpaid at the time when &c the defendant well avows taking the premifrs, as 
faid goods fo fraudulently and clandcllincly conveyed away and rml^the”"^ 
found in the faid.dwelling-houfe in the parilh oiSaint Martin 
Jjudeatc &c, wdthin thirty days &c, for and in the name of a har traverfed 

o avowry, 

^iftrels for the laid rent &c. and cook no 

notice of rhe 

plea; and it was holden ill on deinorrer, the avowry being 10 the nature of a foggedlon to entitle the 
party to a return of thediilr^fi and not traverfable. 

Barnes 353. and Bull* N. P. 53. s.c. 
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The plaintiff in liis replication faid that the defendant ought 
not to avow &c, becaufe he (^hc plaintiff) at any time before or 
lince the faid feaft day and within thirty days &c did not frau¬ 
dulently and cUndeftinely convey away the faid goods &c in 
manner and form as the defendant in his plea alleged ; and of 
this he put hinifelf upon the country. 


To this the defendant demurred, and prayed judgment and 
a return of the goods., together with his damages and cod'?; 
and for caufes of demurrer faid thal the plaintiff had concluded 
his faid plea by putting himfelf upon the country, whcieas he 
ought to have concluded it by praying that the matter therein 
contained might be inquired of by the country; and alfo for 
that the faid plea was uncertain, and put a matter in iffuc 
which was not iff'uablc See. 


This cafe was argued at three different times, May 13th 1740 j 
May 20th 1742; and June 15th 1743; and on this day the 
opinion of the Court was delivered, as follows, by 

Wilks Lord Chief Juftice. “ Objedions in this cafe have 
been taken to the declaration, the plea, and the replication. 

iff, The declaration is certainly not good, becaufe it does not 
fet forth the place in which the goods were taken, which it ought 
to have done, that the defendant might know with certainty to 
what he is to anfwer; and therefore if the defendant had de¬ 
murred, judgment in chief muff have been given againfl; the 
plaintiff and a return of the goods awarded; as was holden in the 
cafe of Jl’^ard v. Savilcy Cro, Eliz. 896, and Moore 678; in the 
cafe of Read v. Hawke^ Hob. 16; and in an old cafe there cited 
35 Hen. 6. fo. 40. But it is faid there, and to be fure the law 
is, that if the defendant plead over, this defe£t is cured (a). 
This obje£tion therefore will not hold in the prefent cafe, be¬ 
caufe the defendant has not demurred but pleaded over. 

(a) So any defedt, arifing from the un- 5 . R. 6 Bac Abr. 71. oft. cd. cited and 
certainty of the goo'is mentioned in the relied on bv Lord lLadxicke\ Rep-ifinft, 
declaration, is cured by the defendant's 121, in which a contrary decifion 

avowing. Bern v. Mattairf, CtJ, temp, of A.'on v. Qypji.m, All. 32, and Sty. 71, 
Hardvo. iipj ^Str 1015; zw\ Bull. N. was overruled. 

/*. f3} and Kempfton v. Ntlfun^ T.iG.i. 

fldly. 
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sdly, The plea of the defendant is certainly good, and the 
replication of the plaintiff undoubtedly bad; becaufe he has 
faid nothing to the plea, but has traverfcd the avowry which is 
not traverfable, but is only in the nature of a fuggeftion in 
order to have a return of the goods. 

That this was a bad traverfe was agreed in the cafe of Hale v. 
jPbo/, Salk. 93, and Cartb 139; in an anonymous cafe Salk. 94; 
and in another anonymous cafe 1 Ventr, 127, and in many other 
books, and was not denied by the counfel for the plaintiff; and 
therefore judgment muft be for the defendant for the defed in 
the plaintiff’s replication. 

But the only cpieftion is, what judgment the plaintiff is en¬ 
titled to. The defendant infifts that he is entitled to a judgment 
in chief. The plaintiff fays that at raoft he is only entitled to 
a judgment in abatement, but infills that the fuit is difeontinued 
by the defendant’s demurring to the plaintiff’s replication, and 
that therefore the Court can only give judgment that the fuit be 
difeontinued. 

To Ihew that at moft there can only be a judgment in abate¬ 
ment, the plaintiff infilled on two things; 

ill, That the defendant’s plea is only a plea in abatement. 

adly, That if it were a plea in bar, yet that it is only pleaded 
in abatement; and as a man may pray a lefs judgment than he 
is entitled to, the Court can only give fuch judgment as is 
prayed, the Court in this cafe can only give judgment in abate¬ 
ment. To Ihew that a matter in bar may be pleaded either in 
bar or abatement, was cited the cafe of Stubhins v. Bird^ 2 Mod, 
63, 64. and feveral other cafes; and this point was not con¬ 
troverted by the counfcl on the other fide. But it was inllfted 
by them that this is a plea in bar, and that it is pleaded in bar 
and not in abatement. 

And we are all of that opinion. 



Bully- 

THORPE 
agatnfi 
1 U R T4 » B . 


Firfl, We are of opinion that the plea of cepit in alio loco it 
a plea in bar, for the following reafons; 
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ift, Becaufe the place (j) in replevin is of the efTence of the 
adion, otherwife a defendant in replevin could not den>ur for 
want of a certain jJace in the declaration, which, as I have 
ftiewn before, be certainly may; nor can he avow in any other 
place, without denying the place laid in the declaration. And 
it is for this reafon that, though a plaintiff may bring a new 
replevin for taking in another plrfce, he cannot bring one for 
taking in the fame place; and fo, if he be nonfuit in replevin, 
and afterwards bring a writ of fecond deliverance, he cannot 
declare in a different place or vill from what he laid in his flrft 
declaration; and fo it is holden in JBro. Ahr. “ Second Deliver¬ 
ance^^ pi 5. 

2c!ly, It has been holdcn that in a plea in abatement you can¬ 
not objed to .tny defed in the declaration; and fo is the eafe of 
II Jlrop V. Hnjliugs^ Salk. 2 12. 

3dly, Upon enquiring of the officers both in this Court and 
in the King’s Bench, an affidavit is never made of the truth of 
this plea, as is required in pleas in abatement by the flat. 4 & 5 
Anne c. 16. Nor arc defendants obliged to put in fuch pleas 
within the firft four days of the term, as pleas in abatement 
muft be put in by the courfe of the Court. 

4thly, It appears by the manner of pleading thefe pleas, and 
the judgment given upon them, that they have always been con- 
(idered as picas in bar. So it appears by Bro, Abr. ” R<plicatlony* 
pi. I. Rq/l. Eotr. 555, pi. 4,5, and 6; 556, pi. 7 ; Thompf. 
Entr. 274, pi. \ i\ Clift's Entr. 644 ; and in many other books 
which it would be too tedious to mention; in all of which the 
prayer is that the declaration may be quaflicd. There are indeed 
three entries in Rajl. 554., which are different. The firft prays 
judgment of the writ and declaration ; the two other judgment 
of the writ, and that the writ may be quafhed. But thefe prove 
nothing, becaufe as 1 have already fhewn a plea in bar may be 
pleaded in abatement. But the others prove very ftrongly that 
it is a plea in bar, becaufe a plea in abatement cannot be pleaded 
in bar. It was indeed faid that this prayer of a judgment, that 
the declaration might be quaflied, was not a prayer of a judgment 
in chief, but only of a judgment in-abatement; and the cafe of 
C^ojfe V. Bilfony as reported -in 6 Mod, 103, and Foot'& cafe in 

(fl) Vid. Wttltan v. Kerjopy t Wt^. 354. 

.Soli. 



EASTER TERM, 17 Geo. H. C. P. 

Salk. 93, and Cartb. 139, feem to cou;iteQance thU opinion. 
But it is contrary to all the other cafes and a multitude of pre¬ 
cedents, which I (hall mention by and by when 1 come to that 
point. 

Ladly, this cannot be a pica in abatement, becaufe whoever 
pleads a plea in abatement muft lliew that the plaintiff can 
have a better writ: whereas He can have no better writ in the 
prefent cafe; for it is in the ufual form, as appears by the Re- 
giftcr fo. b I j and Glanville de lejil/us^ 1 . 12, c. 1 2. 
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As to the fecond point, that this though a plea in bar is 
pleaded only in abatement (a) in the prefent cafe, becaule it 
begins with praying judgment of the declaration, and concludes 
in the fame manner. Thcte aie (as 1 have already faid) but 
two cafes that feem to favor this opinion, but there is a multi¬ 
tude of precedents which are otherwife in cafes of demurrers to 
the declaration, where the judgment mull be in chief j for there 
cannot be a demurrer in abatement., as was boldcn in the cafe of 
Dominique v. Davenant, Salk. 220. [b). I (hall only mention 
fome few of thefe precedents. Co. Enir. 3. 122. a; Coryton 

v.Littlebye; 2 Sound. 114; Benfon v. Welby, ib. 150; Woody, 
Longuevill, ib. 278; Sacbeverell v. Froggatt, ib. 361; Pinkney 
V. The Inhabitants of the Ead Hundred of the County of Rutland^ 
ib. 374: and as Saunders was fo very learned a man and fo well 
fkilled in pleading, 1 think 1 need not mention any other au¬ 
thorities after him. But the fame pmnt was folemnly determined 
in the cafe of Johnfon v. Altham both in this Court and the 
Court of King’s Bench which came before that Court upon a 
writ of error, and was there determined M. 12 An, (c). 


(a) If matter, that ought to be pleaded 
in abatement, be pleaded m bar, it ib bad. 
mite V. fyiUts, 2 IVilJ 87. 

[h) Vid. Rayner\* Pointer^ E* i 6 G, 2. 
C, IS /up. 410. 

(t) This cafe is not cleaily reported in 
xoMod . 192,210. though It appears there 
that the judgnunt of the Court ot Com¬ 
mon Pleas was a(Brmed on error-—It was 
an a£iion agauift an attorney in the Court 
of Common Plrcas, who pleaded that there 
was no bill ^ and he prayed judgment 


of the declaration aforefaid and that the 
faid declaration (hould be qualhed The 
Court of Common Pleas gave finaljudg* 
mtnt againft the defendant; and upon a 
writ of error brought in the King^s Bench, 
the queft on was whether fuch plea with 
the conclufion were in bar or in abate¬ 
ment onlyi and fo whether the judgment 
below fhould have been final, or only 
quod refpondeat oufter. MS. coll. JVillcs 
Chief Jufticc. 


There 
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There remains now but one point to be conlidered, whether 
this be a difcontinuance or not; and the reafons for it were 
two; 

I ft, That the defendant by his demurrer prays a judgment 
in chief, whereas by his plea he has only prayed a judgment in 
abatement; and if this were fo, probably the plaintiff would 
be in the right. But, as I have already Ihewn that this plea is 
pleaded in bar, and that the defendant has there prayed judg¬ 
ment in chief, there is an end of this part of the objedion. 


2dly, But the principal reafon was, that as the plaintiff in his 
replication has given no anfwer to the plea, the defendant 
ihould have taken judgment on nil dicit, and that by demurring 
to a void replication he has difconijnued the adion. And of 
this opinion Lord Chief Juftice Holt Teemed to be in the cafe of 
Hale V. Foot; but the other three Judges held the contrary, and 
Holt's opinion feems to have been founded on IIcrlakenden\ 
cafe, 4 Co. ()2,y which is certainly not law. That was an adion 
of trcfpafs for entering the plaintiff’s clofe, and committing fe- 
veral trefpaffes, and the defendant in his plea omitted giving 
an anfwer to one of them, to which the plaintiff demurred, 
and it wac. holden to be a difcontinuance. But in the cafe of 
Hughes V. Philips^ Telv. 38. which was determined both in the 
Common Pleas and on a writ of error in the King’s Bench, it 
was holden that where a defendant puts in a plea, though a de- 
fedive one, the plaintiff may demur to it without difeontinuing 
his fuit, and is not obliged to enter up judgment on nil dicit. 
The fame was alfo determined in the cafe of Sir y. Tbornel v, 
LaJelSf Cro. Jac. 27; which being a cafe almoft diredly con¬ 
trary to Herlakeudet!s cafe, I will ihortly ftate it. It was an 
adion of trefpafs for entering the plaintiff’s clofe, and com¬ 
mitting feveral trefpaffes there with horfes cows and oxen, the 
defendant juftiiied putting in two horfes under a right of com¬ 
mon, but faid nothing as to the oxen and cows; the plaintiff 
demurred, and judgment was given for him. 

And as thefe cafes are both fubfequent xatHerlakendens cafe, 
xnd therefore of greater authoiity, fo the realbn of the cafe b 

plainly 
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■plainly with thefe fubfequent refolutions; for it is abfurd to fay, *744t 
•that the defendant can difcontinue the plaintiff’s adlion by 
putting in a defedi^ plea. If the plaintiff indeed in bis re- THokPi 
plication omit to reply to part of the defendant’s plea, he may T^Ti!>. 
difcontinue his own fuit. But it is abfurd to'fay that tl^^ de¬ 
fendant can do it, and yet according to this dodl:rine, how can 
the plaintiff avoid it if the defendant put in a defedlive plea ? 

If he demur, it is faid he difeontinues his own fuit, for he ought 
to have entered up judgment by nil dicit, confidering it as no 
plea at all: but this, 1 thkik, is a practice that ought not to 
be encouraged; for it is faying that the plaintiff may judge for 
himfelf, without fubmitting his cafe to the judgment of the 
Court. If indeed there were no plea at all, the plaintiff might 
enter up fuch judgment: but if there be in fad a plea, though 
a defedive one, I think that in all cafes he ought to pray the 
opinion of the Court, which he can do no otherwile than by 
demurring, and not to judge for himfelf (a). 


Upon the whole wc are of opinion that the defendant in the 
prefent cafe*is entitled to one of the two following judgments; 
either that the declaration fliall be quaihed, and that the de¬ 
fendant (hall go without day, and that he fltall have a return 
of the goods, and alfo that he lhall recover his coils; or in 
this form, that the plaintiff take nothing by his writ, and that 
the defendant may go without day, and that he may have a 
return &c, and coils, as before. The firil of thefe judgments 
is warranted by a precedent in i TownfentVs Book of Judgments^ 
fo. 274; and the other by feveral precedents in €oke's Entries. 


——“ But my Brother defiring time to confider in whai 

manner he ihould enter up his judgment, we gave him vrhat 
time he pleafcd, only directing him to acquaint the Court before 
he entered up his judgment in what manner he intended to 
enter it up. And 

Draper Scijt. after a long confideration moved the Court 
(November 8th 1744) to enter up judgment for the defendant, 
after feveral continuances, in the following manner; 

{a) See i qui lan v. CW'/.v, i D Lt £'. 4^2; and Tt J’tJ h v. Si”n\ > D 

E i;s« 

'‘it 


h(i 
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“ It fcems to the juftices that the plea of the plamtiflT above 
to reply pleaded is.not good, therefore it is coaddered that the 
plaintiff take-nothing by his writ, but tha^e be in mercy for 
his falfe claim thereof and that the defendant go thereof without 
day^nd that he have a return of the goods and chattels, and in 
what manner &c let the fhcriff make known here j and here¬ 
upon the faid defendant according to the form of the ffatute 
&c alfo prays a writ of our Lord the King to inquire of da¬ 
mages &c; and it is granted to him returnable here at the 
fame time &c;” which judgment^ he faid, was agreeable to 
the precedents in 2 Town/, yue^mcnts (n), title " Replevin^' 
and Co. Entr. 589, a j 591. a\ 595. a\ and 596, b. 


And it was ordered by the Court that the judgment fhould 
he fo entered up.” 

{a) P. 205, 


E. 17 G. 2. 

Monday^ 
May 7th, 


Atkinson againji Settree. 

f£. i6G£0. z. RoI. 861.] 


glity arreft- '"T^HIS was a fpccial aftion on the cafe. The firft count 
a^dcbtfa*”^ ftated that Oil the nth of December m the 16th year &c 

We^mtnjler and within the jurifdiftion of the court of our 
deb^ claimed Lord the King of his palace of Wejiminjler the plaintiff, in 
coofidcration ordcr to procure the payment of the fum of 7/. i8x. which 
leafing A? Catherine Grimaldi then owed him, by a certain writ dated the 

dv' 5*/void** December in the fame year duly ijfued out of the Court 

Bu t if it be of Record of our faid Lord the King of his palace oiWeJlmin~ 
declaration Jler at the plaintiff’s requeil, and directed to the bearers of the 
rich a*p?o-**" virge of the houfehold &c, officers and minifters of the faid 
uTorderto^*’ court. Commanding them to take the faid Catherine by her body 
obtain pay- jf Ihould be found within the jurifdiftion of that court, and 

ment of the • 

debt from have her at the then next court to be holden on Eriday x^^ 17th 

A • procured ' 

A. to be ar- of December then next to anfwer &c, and procured the faid 
tueofa Ur"* Catherine to be arrefted &c and to be there kept and detained 
prifon^ that afterwards on the faid nth of December in 

of fuch a 

court, it will be intended after verdift that the arreA was legal. 


confiderttion 



EASTER TERM, 17 Geo. a. ^C. P. 483 

confideration that the plaintiff at the requeft of the defendant 1744. 
undertook to releafc and difcharge the faid Catherine from her 

^TK 1 N 80 H 

faid imprifonment the defendant promifed to pay. the plaintiff ^ 

7 /. 18 J. and alfo ,the tofts and charges by the plaintiff ex- 
pehded in that fuit, with an averment that thofe cofts amounted 
to 15X. and that the plaintiff at the defendant's requeft 
difcharged the faid Catherine from her faid imprifonment. 

There was a fecond count in the declaration, which, though it 
varied from the firft in feveral particulars, was equally open to 
the objedion afterwards made to the firft. There was alfo a 
third count for money had and received. 

The defendant pleaded the general iffue, and at the trial the 
pUintiff obtained a verdid on all the counts, with 8 /. 13 x. 4 if. 
damages. 

A motion was made in Michaelmas term 1743 in arreft of 
judgment, which was oppofed this day by Prime King’s Serjt. 
and Wynne Serjt. and fupported by Skinner King’s Serjt. and 
Draper Seijt., and at a fubfequent time 


The rule was difcharged {a). 


{a) The grounds of the judgment do 
not appear in Lord Chief Julhcc IFtlles's 
books, but the following account is tak¬ 
en Irom Mr. J. Ahney'i MS. “ Skinner and 
Draper Serjeants moved in arreft of 
judgment. Firft, It does not appear 
that any plaint was levied, and without 
tliat a capias ought not to ilTue. adly, 
It docs not appear that the caufe of a.ftion 
in the court below arofc within the jurif- 
diiftion, and then the arreft was illegal, 
and there was no goo<l confideration to 
fupport the promile, t RoL Ah . S09} 
2 Mod- )o, 197; $ Liv- 2} t I Sound. 
74; tLd, Raym. 1310. This is a void 
an eft, and therefore the difcharge is no 
conlidcration. Godb. 358. 

Prime iu d Wynne Serjts., for the plain- 
tills, inltfted that to fupport tois adion in 
the fuperior court it was immaterial whe¬ 
ther or not there were a caufe of a£lion in 
the inferior court, or whether or not the 


court below had a juril<li£lion. I'hc de¬ 
claration lets out the writ duly ilTued, 
commanding the bearer of the virge to 
arreft the party, if found within the ju- 
rifdiiftion, and there to detain her, Salk. 
201, 2. And the cafe'of Peacock v. Roll 
in I Sound. 74. relates only to cafes de¬ 
termined in the inferior court and brought 
up by error. The cafe of Randal v. 
Hatvey is better icported m Palm. 394. 
than in GoM. 33S. If the plaintiff’s con- 
fent were neceifary to releafe Grtmaldu 
and the officer could not difehasge her 
without, then there is a good confidera- 
tionto fupport the ivomife. 'I'hey ar¬ 
gued that It was not necedary that the 
arreft and detainer (hould be legal in or¬ 
der to make a good confideration: and 
for that purpofe they cited i Rol. Abr t a. 
pi- 12; I Rol, Abr. 19. pi. 6; Hob, 
zt 6 ; Sir 7 *. Raym. 204; 1 Rol, Abr. 27. 
pi, 47. Siy. 459. Befides this is after a 

verdicl. 
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M. 16 G. 
Wedncfdayy 
Nov* 14th, 
Verdift fet 
afide^ becaafe 
one of the 
jurynen was 
not returned 
on the nifl 
prius panel 
but anfwcrcd 
to the DJmc 
of a perfon 
who was. 

Barnes 4c 9. 
S. C. 


Norman againft Beamont. 

“ caufe was tried at the laft Suffolk aflizes, and one 

^ Richard Shepherd was fworn upon the jury who gave 
a verdid for the plaintiff, damages i s. It was an adion of 
trefpafs quare claufum fregit; and the Judge certified that the 
trefpafs was voluntary and malicious, which ihewed plainly 
that he was not dlfatlsHed (o) with the verdid. But upon an 
affidavit of Shepherd himfelf that he was not returned upon the 
nifi prius panel, and that he anfwered to the name of Richard 
Gcater a perfon returned on the panel, we had made a rule 


verdifl, it having been proved to the fatif- 
faflion of Mr. J. Mney, who tried the 
raufe, that the arreft and protnife were 
within the jurildidionofthe Palace Court. 

1 Sid. 10. If a judgment be irregular pr 
erroneous, to forbear to fue out execu¬ 
tion is a good confideration to fupport an 
affumpfit, 2 RoL Rtp- 49s; 25; 

I Ventr. izo; t Lev. 3; i Lev. aj;; 

I Std. 39Z; Sir T. Raym. zii; Peph. 
ia3 ; I Sid. 89; r Sound. 229 j and a Ld. 
Raym. 79J. 

'The Court inclined to think that if the 
party were under an illegal arreft or im- 
prifonment the promife was not good (t): 
but rite queftion was whethet as this was 
after a verdifl. it did not nov/ fulHciently 
appear that the wntduly iffued bdgw (a), 


and confequently that the fuit arofc with¬ 
in the junfdiftion; and that this cafe 
greatly differed from wiits of error on 
judgments in the inferior court where no¬ 
thing (hall be intended. But they ordered 
it to be fpoken to again; and afterwards 
tne plaintiff had judgment,” MS. Abney J- 
{a) But it has fince been hoiden that if 
it appear on the trial that the trefpafs was 
committed after notice, and the jury give 
lefs than ^os. damages, the Judge 1$ 
bound under the ftatute i it ^ Jf^. %. 
r. 11. 4 to certify that the trefpafs wa<. 

wilful and malicious, in order to entitle 
the plaintiff to his full cofts. Swinnerton 
V. Jarvisy E. 22. Geo. 3. C. B; and 
Reynold v. Edu,eitdsy G E. 11. 


(j) So a promife to pay, in confideration of foibearing to foe on a void fccutity, is 
yoii, Lloyd V. Lee, Str. 94; and fo ij a promife to revive a lecuriiy which i» void 
in it’s creation, Cockjhott v. Bt»nett, 2 Z). t?' E. 763.—Sre alfo Tooley v. Windham, 
Cio. Ei.t 206. But in Bull v. Steward, i Wil/. 2;;. in an aftioa for an cfcape 
on mefnc procefs oot of an inferior court againft the bailiff, it wai hoiden that the 
defendant could not take advantage of any error in the procefa below, of which the 
defendant below might have availed himfelf. And in Bentley v. Denelly and an¬ 
other, 8 fsT. 127., inanaftion on the cafe for refeuing a debtor taken upon 
mefne procefs (ued oot of the Palace Court, it was decided that it was not a fufficienc 
ground to arreft the judgment, that it was not alleged that the caufe of aflion m 
the inferior court arofe within the jnrifdiftion, or that it was not alleged that the 
party below did not appear at the return of the writ.—See however 1 Rol. Air. 809. 
(F),//. 3 ; 2 Mod. 197. 

,(2) It was exprefsly flated in the declaration that the writ duly iffued (Ac, 

11 


nifi 
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mfi {a) for a new trial, and a rule againft Shepherd to (hew 
caofe whjr an attachment {h) (hould not go againft him, as he 
knew that he was not returned and yet fuft^red himfelf to be 
fwom on the jury, and as it looked like a trick in him in order 
to fet afide the verdid if it (hould be given againft his friend. 

And now Prime Serjt. (hewed caufe againft the rule} and 

Leeds Serjt. (hewed caufe for Shepherd. 

Prime Serjt. infifted that the Court could take no notice of 
any thing but what appeared on the record ; and that as all ap¬ 
peared to be right on the record, the Court could not take 
notice of any thing that appeared in the affidavits. And he 
cited a cafe of Bolman v. Crowle in B. i?., where the defendant 
paid 24/. I or. in court, upon which a rule was obtained ac* 
cording to the courfe of that court that it (hould be (truck out 
of the declaration, but it feems it is never (truck out; but the 
rule is produced at the trial, and then if the jury do not give more 
damages for the plaintiff than the money which is’paid in, the 
verdidt is always given for the defendant; but if the jury are 
of opinion to find more, they only give a verdidt for the over¬ 
plus. But in that cafe though the plaintiff had taken the mo¬ 
ney out of court, yet the rule not being produced at the trial 
the jury gave a verdidl for the plaintiff for 24/. 17/. 6 d. in 
which the 24/. 10X. was agreed to be included: but Prime 
faid that upon a motion in B. R. for the defendant either that 
the plaintiff (hould refund the 24/. lox. or that the verdidl 
might be amended, the Court faid they could not go out of the 
record, and therefore gave the defendant no relief. He in- 
fifted likewife that this objediion was only matter of challenge 
and could not be taken advantage of after the verdidl} and alfo 
that this was cured by the ftarute 32 Hen. 8. c. 30. / i (c). 
And as it appeared that this was not a verdidl againft evidence, 
but plainly to the fatufadlion of the Judge, he hoped that 
the Court would not drain a point to fet afide this verdidl. 


485 

NoftMAK" 

Bbamokt. 


{a) On If'tdnifda}y OHaber 14th, in 
the fame term. 

[b) In the cafe of IVaU v. Stains, 
Cro. Ebz. 779, feveral of the jury were 
fined and imprifoned for mifeondud. 

(r) Which cnads that ** if any ifiiie 
be tried by the oath of twelve or more 


indifferent men, in any of the King's 
courts of record, then the juftice or 
juftices by whom judgment thereof ought 
to be given (hall proceed and give judg' 
ment in the fame," notwithftjnding any 
mirpleading &c< 


6 H 


Leeds 
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t744> ieedt Secju tead a Tecoad affidavit dF iitmhidi 

NomMii (wore t W ha was a young man and was never on a jury has- 

fore; that he was returned as a juryman at that affixes on the 
crown fide, and not knowbg the difference was fwom in this 
nifi prius caufe; and that by reafon of a great noife in the 
court he thought he was the perfon who was called; and 
being called again in another caul'e the raiftafce was difcovered; 
and he cleared himfelf from any imputation of having done 
what be did by defign; fo the rule was difcharged as againfi 
bun. 


Swtie Serjt for the rule infilled that the llatute 32 Hat, 8. 
did not at all affiA this cafe; and relied very much on the 
fisutute 3 Geo. 2. c. 25 (a), which lays that twelve of thofe who 
are returned lhall be fworn, and ^that they lhall try the caufe. 
And he cited the cafe of Fines v. 'Nortb, Sir Wm. yon. ^02, 
Micb. 8. Car- 1. where upon error from a judgment in B, C., 
the error afi^ned was that but 23 were returned on the venire, 
and the habeas corpora was awarded againll thofe 23 and one 
LaaAert^ and eleven and Lambert were fworn and found for 
the plaintiff; and tl>e whole Court held that this was ill and 
not helped by any ftatute, becaufe one was fworn who was not 
returned by the Iheriff, and they reverfed the judgment. 


We were all of opinion that the llatute 32 Hen. 8. did not ex¬ 
tend to the prefent cafe, nor to any miftakes in the jury proi- 
cefs; for if it did, there had been no occafion for making the 
llatute 21 Jac. 1. c. 13 (^); the words of which llatute like- 

wife 


(<7) The eighth fe< 9 ion direfls Qierifh 
&c to annex to the ventre facias a panel 
ot not Icfs than 48 or more than 73 
jtirors, containing their chriftian and fur* 
names, additions and places of abode 
Then the itth ledioa ena£ls that the 
name of each of thofe perfons (hall be 
written on a didind piece of paper and 
put into a box, and (hall be drawn &c 
** until 13 perfons be drawn who (hall ap* 
pear, and after all caufes of challenge 
(hall he allowed as fair and indifferent} 
and tbt/aid I3 perfons fa frfl drawn and 
appearing, and approved as indifhsrent, 
tAdr noma hting marked in the pantif 


and they (being fworn. (hall be the jury 
to try the (aid caufe” &c. 

(A) The fecond fe£tion of that ftatute 
enads that no judgment (hall be ftayed 
or reverled by reafon that the venire hi- 
cias, hdieas corpora, or diftringas, is 
awarded to a wrong officer upon any in- 
fufficient fuggeftion; or by reafon the 
vifne IS in fome part mifawarded or fued 
out of more places or of fewer places 
than it ought to be, fo as fome one place 
be right named} or by reafon that any of 
the jury which tried the (aid iffiie is mif, 
named, either in the furname or addition, 
in any of the (iud writs, or in any return 

upon 
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wife (hew 4hat dtc prefeat miftake was fuch an one as was not 
proper to ^ refloedied. > ' 

* 

We were of optnton Itkewife that this could be no caufe of 
cbaUenge. It could sot be a challenge to the arraf, for there 
was BO objeftion to the array j dbr to the poll, for there was 
no objedton to Richard Geater the perfon returned. But this 
was an ntriniic objection, not appearing on the face of the 
poU. A challenge to a juryman fuppoics him capable of ferr* 
ing on the jury if the objedion be anfwered: but Richard 
Shepherd was no juryman at all. And as to the matter not ap» 
pearing on the record, we faid that in cafes of this fort where 
the objeAion could not appear on the record we always ad*' 
mined of affidavits; as in refpedl to a roilbehaviour of any of 
the jury, or any dedaratioa made by any of them (c) cither 
before or after the verdifk to (hew that a juryman was partial. 
And we thought that the ftatute 31 Jac. i. c. 13. and 3 Geo. «. 
c, 35. very much ftrengthened the plaintiff’s objection. 
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<y«Msir 

BtAHOKT. 


My Brother Abney faid that Blackmore\ cafe, 8 Co. 156. 
plainly {hewed that this was a millake not amendable even after 
verdid:. 


And I cited the cafe of fJaffett v. Payne^ Cro, EUz. 256. 
AL 33 G? 34 B. R, where on an attaint it appeared that 
one George EUinger was returned on the venire, but one Gre¬ 
gory Ellittger was named in the habeas corpora and returned 
by that name and fworn on the jury; and it was holden by the 
whole Court that no attaint would lie, becaufe there was no 
verdiiff, the trial being but by eleven. 


We were therefore all of opinion that the rule ought to be 
made abfolute for fetting afide the verdift, but we had a doubt 


upon any of the faid writs,yJ as upon e»‘ 
aminat'm it be proved to be the fame man 
that was meant to be returned i or byrealbn 
that there » no return upon any of the 
faid writs, fo as a panel of the names of 
jurors be returned and annexed to the 
Aid writ*' &c. 

(«) But the Csurt will not noW receive 


the affidavit of a juror refpe£iing the mif. 
eonduA of the jurymen, PaPe v. Dela- 
valt t D. HE, 11; though formerly 
fuch affidavits were received, Parr v. 
Seames^ Barnes 438) and PbBBps v. 
FowUr, ibi 441. the cafe above alluded 
to. 


about 
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1744. about the vcolls. We thought it hard that either the plaintiff or 
defendant Ihould pay the coAs/becaufe neither of them wa^ in 
Bbammt propofed that the cofts Ihould abide the event 

of the next trial: but the defendant would not confent to it, 
and we thought that we could not make fuch a rule unlefa 
both the parties confented. We defired that the cafe of Pbil^ 
Ups V. Fowler {a\ E. 9 Geo. 2. in this court might be looked 
into to fee what the Court did in that cafe in refped to cods, 
where they fet afide the verdift for a very great miibehaviour 
in the jury; and we found upon inquiry that the Court at firft 
made a rule for fetting afide the verdidl upon the defendants 
paying the cods, but that afterwards the Court made a rule 
that the jury, who had grofsly mifbehaved themfelves, ihould 
pay the cods on both lides. 

At lad upon mature confideration we made the rule abfolute 
for a new trial without cods on either Hde 

——“ N. My Brother Burnett faid he thought that in this 
cafe even at common law there ought to have been a venire fa¬ 
cias de novo, according to the old method of pioceeding before 
thefe motions for new trials, and that in that cafe there would 
have been no cods; which was a further rcafon for our not 
dire£ting any cods to be paid in the prefent cafe (c). 


(a) Com. Rep* 525; and Barnes 
where a veidid was iet afide bccaufe the 
jury had cad lots. 

(i) In Hale v CcVe^ i Sir. 642, 
where the Court fet afide the verduil on ac¬ 


count of the mifrond'jcl of the jurymen, 
tiv V ordered the cods to abide the event 
of iht* new trial. 

(r) Ste the next cafe ffray v. Thorn. 


M iSG. 2. 

Friday, 
Nov. i6tb. 
The Court 
refuted to fet 
afide a ver« 
did and 
grant a new 
trial, becaofe 
one of the 


Wray againjl Thorn and Hancock, 

ii p 

1 HIS was an a^ion of trefpafs quare claufum fregit &c. 
The defendant judified under a right of way; and the plain¬ 
tiff replied extra viam, on which the idue was joined,* and a 
view had, and a verdid for the plaintiff, damages i s,; and it 


pretended that it was a verdift againd evidence. But 

in the venire, 

the hsbea* corpen, ind tke pellee, hit real chriftian name being Bar^, Barnet 454. S. C. 


s 


Henry 
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'Henry Lu^ncott of Alverdjfcot Efq. was returned on the venire 
by the name of Henry^ and he is ib named on the habeas cor¬ 
pora, the panel, and the poftea, (there being a tales) j and he 
was one of the viewers. But an affidavit was produced of John 
Thorn and Lewis Wi/e^ in which Thom fwore that his right 
chriftian name was Harry; and that he had taken a copy 
of the regifter, by which it ap1)ears that he was baptir.ed by the 
name of Harry» 

« 

A motion had been made (a) by HuJJey Seijt. to fet afide the 
verdi£i; and he cited CrOf Eliz, 222* Fermor-v. Dorrington; 
Cro. Jac, \i 6 . Blunt and Farley v. Snedfioni Cro, Car. 202, 
Downs V. Winterflood; and 5 Co, 42. The Countefs of Rutlancts 
cafe. We were inclinable to make it good if poffible, but made 
a rule nili that the matter might be thoroughly fpoken to and 
confidered. And now Belfield Serjt. Ihewed caufe againfl; the 
rule. 

I gave my opinion in the following manner; 

This quellion can come only before a court for judgment in 
one of thefe four ways; 

By motion in arrefl: of judgment; 

By motion for an amendment; 

By motion for a new trial in this court; or 

By writ of error in a fuperior court. 

In order that I may be underftood, I will in the firft place 
Iftate the prefent cafe. In the next place I will mention all the 
cafes that I can find that feein to bear any refemblance to this* 
And in the lall place 1 will give you my opinion on the prefent 
iquefiioo. 

1 then dated the cafe as before, and then proceeded to mention 
the cafes in the books. The firft cafe that I cited was Cro* EU%. 
57. Dijplyn V. Sprattf P. 29 Eliz. B. R. which was thus; 
Thomas Baker of D. was returned on the venire, in the diftringas 
he was called Thomas Carter of D., and by that name fwom on 
the jury. A motion was made in arreft of judgment, and a 


489 

Wii*r 

agatnfi 

Thork. 


ifi) On TVtdntfday Oclaber 24th in the lame term. 

61 


cafe 
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cafe cited where. George Tbmgon ww returned on the venine 
and Gregory Tompfon was returned on the pand and fworn, and 
it was held to be a void verdiA; for the Court faid that there 
waa a great deal of difierence between a miftake in a chnnian 
name and a miftake in a fumame; for a man may have two 
furnames but he can have but onechriftian name; but no judg¬ 
ment appears. • 

In Cro.Eli%. 222. Fermor v. Dortingtotty P. 33 Eiist. B. R, 
in an aflion for words, after verdiffc judgment was ftayed, be> 
caufe Taverner was in the return ro the venire, and Tumor in 
the diftringas ; and he attended and was fworn by the name of 
Tumor. A cafe was cited in the fame cafe of Dou/by v. WiUotiy 
where a juror was returned by the name of Gregory in the 
venire and in the diftringas by the name of George^ and he was 
fworn by that name, and judgmcfnt was arrefted. Another 
cafe was cited out of the Exchequer, where one Mi%ael was re¬ 
turned on the ventre, and in the diftringas it was Michael; both 
thefe were furnames; one Michael was fworn on the jury, and 
judgment was ftayed for this reafon. In the principal cafe the 
Court at ftrft doubted; becaufe the variance was in the furname, 
for the reafons before given; but afterwards refolved that the 
judgment (hould be ftayed. 

In Cro. Eli%. 256. Hajfett v. PaynCy M, 33 & 34 Eliz. B. R, 
in an attaint it appeared that one George was named in the re¬ 
turn to the venire, and in the diftringas he was named Gregory, 
and fo fworn ; and held per totam Curiam that ndF attaint would 
lie, becaufe no verdict, the trial being but by eleven. In Cro. 
Eliz. 258. Cotton*0 cafe, the fame term, in an action for words 
it was y. S. of Abbotfan in the return to the venire, and in the 
diftringas y, S, of Abbafan, and ordered to be amended after a 
verdid. And in the fame term between Mortimer and Oger it 
was De Huft in the return to the venire and De Hurjl ip the 
diftringas; and on a motion in arreft of judgment held to be 
well enough, and the plaintiff had his judgment. In j Co. 42. 
The Countefs of Rutland's cafe, M* 34 & 35 Eliz. B. R. u 
motion was nude in arreft of judgment becaufe Robert Moore 
was returned on the venire, and he was fo named in the 
diftringas: but in the panel before thejuftices of Nifi Prius he 

% 


was 
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was named Rthtrt Mawn^ and fo he was named on the poftea; 
and it was infifted that a ftranger who was not returned wrs 
fworn on the jury; but, by the whole Court, if it can appear 
by examination that his right name was R 9 bert Moare^ fo that 
he was well returned on the venire, and that the fame man was 
returned and fworn, the podea may be amended. It was held 
otherwife in feveral cafes there cited out of the Year-Books; 
but it was faid in that cafe that now the taw was that judgment 
ihould not be liayed, for that thefe difcontinuances were aided 
by the flat. 32 Hen. 8. c. 30. and iS £/ias. €. 14. But it was 
there faid that even now if a juror be roifnamed in the panel 
annexed to the venire, though he be rightly named in the fub* 
fequent procefs, it is not amendable, and that it was fo held in 
CodwelTi cafe {a). M. 35 de 36 E!i%. B, R. It appeared in 
that cafe upon examination* that it was the fame man who was 
returned on the venire, and that his right name was Robert 
Moore; and for the reafons aforefaid by the opinion of the 
whole Couit the poftea was amended, and judgment given. 


4SH 

Weat 

Thoew* 


In Danv. Jbr. tit. “ Amcndmentl^ p. 330, is the cafe of Hugo 
V. Payne^ 39 Eliz. B. R. where Tippett the true name was re¬ 
turned on the venire, but in the habeas corpora and diftringas 
he was named Typper; yet if he be fworn and try the iffue by 
his right name, it fliall be amended; and faid that the fame 
was adjudged in Marjhal'i cafe, 40 Eliz. B, R.^ and in the 
cafe of Arundel v. Blanchard^ Micb. 13 'Jac. i. But in the cafe 
of Eloyd V. Betbell^ T. \ijac. 1. B.R. there alfo cited, in the 
dillringas the juror was Ap Pell and ontAp Bell was fworn, and 
faid that it could not be amended by the Court after the death 
of the IherifT; for it cannot be intended to be the fame man, for 
they are different names in Wales where this trial was; but faid 
that, if the iheriff who made the return had been living, he 
might have amended it. Several more cafes are there cited; 
and in p. 331. where the miftake is in the furname; but if right 
in the return to the venire, the Court would amend it. In Cro, 
yac. 11 6 . M, ijac. 1. B.R. in error feom a judgment in 
.B. R. the error afligned was the juror was named Confiaatinus 
in the return to the venire and in the dillringas, but he was re- 


(tf) 5 Q.4U h. and 43. a. 


turned 



49 * 

1744 - 

w«*t 


MICHAELMAS TERM, l8GE0.n. C.P. 

turned in the panel and fwom by the name of Conjiantius; and 
it was held to be a manifeft error, and >not amendable* 

All thefis cafes were before the ftat. ai ^ac, i. r. 13./a* 
And from thefe it appears that even before that ftatute miftakes 
in the furname of a Juryman were generally holden to be 
amendable, if the return to the venire were right. 


But the ftatute ai yac. i, r. 13. has put the matter beyond 
all doubt in refped to furnames. .The vrards are ** no judg¬ 
ment (hall be ftayed or arrefted after a verdid becaufe any of 
the jury who tried the ilTue is mifnamed either in the fumame 
or addition in any of the jury procefs, or in any return there- 
ppon, fo as upon examination it appear to be the fame perfon 
who was meant to be* returned.'* .So this ftatute has fettled 
the point as to furnames, but has left the point as to chriftian 
names as it was before. Nor do 1 know that fuch miftakes are 
remedied by any of the liibfequent ftatutes. 

But even as to chriftian names the cafes are various both be¬ 
fore and after this ftatute. In the cafes already cited it feems 
to be held that miftakes in the chriftian name were not amend¬ 
able. But in Cod’iaclV^ cafe, 35 & 36 B. R. 5 Co. 42. b. 
and 43. fl., an'd which is called the cafe of Goldwell v. Parker^ 
in Cro, Car. 203 , in an appeal of maihem between Codwell and 
Parker verdidl for the plaintiff; and moved in arreft of judg¬ 
ment that there was a variance between the return of the venire 
and the diftringas and the poftea in the name of a juryman. In 
the return to the venire he is named Palus Cbeok^ in the diftrin¬ 
gas and poftea PauluSy by which name he was fworn; there 
judgment was arrefted, becaufe he was mifnamed in the panel 
to the venire; but it was held that if he had been rightly named 
on the return to the venire, and wrong in the other procefs, it 
ihould have been amended on examination. 


If in the return to the venire a juror be called Pearfe Thomas 
and fo in the habeas corpora, but in the panel annexed to the 
habeas corpora he is called Perfe Thomas^ and is fworn by that 
name, and it appears upon examination that he was the fame 
pofoa thkt was returned; held to be amendable, though this 

was 
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■‘'Aras upon a writ of error. T* B.R» Danv» Ahr» tit. 

Amendmmt^' p. 330. , 

» 

Thefe cafes were before tbe ftatute. Since the ftatute,>ln the 
•cafe of Rowe and Bond v. Ddvys, M. 15 Car. 2 . B. in Cro» 
Car.s 6 ii Sir 77 . Jow. 448; and 330; in the return 

to the venire a juryman was named Samuel^ and fo in the dif> 
tringas, but in the panel annexed he was called Daniel^ and 
fworn by that name as appears by the record, and gave a verdidb 
for the plaintiff; though this was not withinthe ftat. « Jac. r 
yet it appearing upon the examinatitm trf the juror himfelf that 
he was the perfon returned, and that his right name was Samuel, 
and that there was no other >perfon of that name in the pariih, 
•and 'by the examination of* the iheriff and'his Clerk that it was 
the mifprifion of the clerk, who, though he had the diffriogas 
before him, wrote Daniel for Samuel in tbe panel; and the juror 
likewife fwearing that, there being a great noHe in the court 
when he was fwom, he anfwered fopp(^% liimfelf to be called 
by his right name of Samuel; the recotd was- ordered to be 
amended, and the judgment was not flayed; and the Court held,- 
though the ftatute 21 j^ac. i. extended only to furnaraes, and 
did not therefore help the prefent cafe, yet that this was amend** 
able by the common law, and *by the ftatute B Hen. 6 . c. la. as 
being only a mifprifion of the clerk. 


4^3 

IZjL 

W» AV 

ngah/ 

Th6rv« 


There is indeed a cafe in Crc. Gar. 203., between Downt 
and Winteffiood, M, 6 Car, 2, where this feems to be doubted: 
'but that was in an attaint, and no judgment appears to be given. 
The cafe was thus; one of the jurors was returned by the 
name of Alexander Pre/cot; in the refttmmons, which is in- the 
nature of a diftriogas, lie was called Alexandras Pre/cot, and 
was fwornby that name j the vwdld the petit jury was a£- 
firmed, and this was moved in arreft of judgment; the Court 
held clearly that this was not aided by the ftatute 21 yac: f. 
c, 1 3. But as the cafes cited to arreft the judgment were where 
the miftake was in the return-to thewenire, and as it appCafed 
there that tire return to the 'firft pfocefs Whs right; Alexander 
being the true name, and it appearing that he was the juror 
who was intended to be returned and fworni the Court feemed 

,b K., ratiier 
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rather inclined to think that the fecond proce& night he 
amended, but adjourned the coniideration thereof. 

Tbefe are the mod condderable cafea that 1 can find, ’which 
feetn ta bear any resemblance to the prefent. 

And now I fliall come to the confideration cf the prefent 
cafe. It was truly faid by the counfel for the plaintiff that we 
ought not to go out of the record (unlcfs in refpe£k to fudi 
matters as throw an imputation on the jury and cannot appear 
on the record itfelf, concerning which I have been more parti> 
cular in the cafe of Norman v. Beamont [a) in this term, fo I need 
not repeat what I there faid); and they cited the cafe of Arundel 
V, Arundel^ Cro.yac, 12$ and Dyer 163. b. //. 56. which ace 
full to this purpofe. 

Now the record here being right, and no variances appearing 
thereupon, there is no occafion for any amendment, nor can 
the judgment be reverfed on a wtit of error, and for the fame 
reafon the judgment cannot be arreded: whereas in all the cafes 
cited the variance appeared on the record j and tlierefore unlefs 
the record were amended, the judgment ought to have teen ar¬ 
reded, or it would have been reverfed on a writ of erior. 
The only queftion therefore in every one of them was whether 
the lecord Should be amended. 

So all the cafes were very different from the ]wefcot, in which 
there can be but one queftion, whether by reaSon of a matter 
not appearing on record but laid before the ,Court by affidavit 
we Shall fet afide the verdid and grant a new trial. And 1 
think it would be very unjuft to grant a new tiial in the prefent 
cafe, fince there is no objedion to the verdid itfelf, fmee the 
objedion does not appear upon the record, and fmee it appears 
by the affidavit which makes out the objedion that the juryman 
who was fworn on the jury and tried the caufe was the perfon 
who was fummoned and returned and intended to be a juror in 
the cauSe, which is the very reafon relied on in the ftatute 
21 Jac, I. r. 13. and in all the cafes where amendments have 
ordered. 

(«} Seethe preceding cafe, yup- 484. 

S 


I did 
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I did not lay much ftrefa tipon the anfwcr which was given 1744. 
by the counfel for the plaintiff, that a man might havo two 
chriiiian names, one at his baptifm and ahother at his con- 
lirmatlon; but for the reafons aforefaid I was of opinion that 
•the rule ought to be difchargtd. 

*‘JMy Brothers Ahmy and Burnett were both of the fame 
•opinion. They thought that Henry and Harry might be taken 
to be one and the fame name. That, as granting new trials 
was merely in the difcretion of the Court, they thought this was 
fnch a -cafe that the Court ought not to fet afide the verdid, 
fince it was agreed to be a juft verdid, and fince no vaiiance 
appeared on the record, and there was not any imputation upon 
,any of the jury. 

And Brother Burnett faid that the only queftion in ^is caufe 
was, whether, when Courts always go as far as they can to fup- 
port a verdid, we fiiould in this cafe fet afide a vcrdid contrary 
to juftice and to the reafon of all the cafes that had been cited. 

He likewife cited ArundeC% cafe, Hob* 64, where I^fney in the 
habeas corpora was made Liftney to agree with the venire, 
though the true name was Lifney^ becaufe they found fo like. 

He alfo cited fome other cafes where Bajkervill z.vA.BaJkerJield\d\^ 

Stoke and Stokes^ Hqflin and HaJUngs^ Mac Kair and Kair^ had 
.been holden to be the fame names. 

And per Curiam^ the rule was difcharged {b), 

■ . N, This cafe is very different from the cafe of Mrman 

'V. Beamont [c) ; for there a perfon was fworn upon the jury by 
xniftake who was never fummoned or returned in the room of 
one who was fummoned and .returned.” 

(ff) Vid. 2 Rel Rep, |6S. of tjjj jurymen to be altered from 

[b) In R^ V. RoiertSf 2 Str. 14. 6n a Henry to Harry on his acknowleging that 
trial at bar of a traverfe to an inquifition he was the iietfon fummoned. 
of lunacy, the Court ordered (againftithe (,) The preceding calc, Jup> 484. 

.rficfendaat*! coulcot} the cbiiftian aame of 
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«on a covenant 
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lor not re¬ 
pairing (the 
covenant ad¬ 
ding ** the 
IriTor allow¬ 
ing and af- 
iigning tim¬ 
ber for the 
'repairs”) it is 
neceffary to 
aver that the 
leflbr did al¬ 
low and a ffign 
igimber drc. 
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John Thomas againfl Margarst Cadwalladbr, 

Adminiilratrix of Charles Caowallader. 

* 

* 

OVEN ANT. The plalatiff declares upon an indenture 
dated jothof February 1720, whereby the plaintiff and 
one Rebecca Thomas (ince deceased ^emifed to Cbarlef CadwaUa^ 
'der a melTuage and tenement in Bijbof's Cqfile with the ftable 
mill garden and backfule or yard thereto belonging (except as 
therein excepted) to hold the fame from the 25th of March then 
■next for twenty-one years under the rent of 10/. a*year payable 
At Michaelmas and Lady-day. And^thefaid Charles did thereby 
covenant for himfelf his executors adminiftrators and aifigns to 
and with the faid John Thomas his heirs and alligns that he the 
faid Gb^ks his executors adminiftrators and affigns (honld and 
would worn time to time and at all times during the faid term 
uphold maintain repair and keep the fud mefliiage and other 
the demifed buildings thereto belonging in good and -fufficient 
repair, and the fame at the end or fooner determination of the 
faid term ihould and would furrender and yield up to the faid 
John and Rebecca their heirs and aifigns in good and tenantable 
order and repair, be the fold John Ins heirs and ajfigns finding 
allowing and ajjigning timber ftf^cient for fuch rcpai ations during 
the faid term to be cut and carried by thefaid Charles bis executors 
•adtumjirators and ajjigns. 

And the plaintiff fets forth that Charles entered by virtue of 
■the faid indenture, and being poffeffed of the faid demifed pre- 
mifes died at Ludlow an the aad of April i7'?5; and that ad- 
miniftration of all his goods dec with his will annexed was after¬ 
wards duly granted to the defendant, who by virtue thereof 
entered upon the demifed premiles and was poffeffed thereof 
Until the end of the faid term; and that at the end of the faid 
term of twenty-one yean and for the fpace of five years^then be¬ 
fore the faid meffuage and othe^ the deniled buildings thereto' 
belonging were greatly ruinous xnd in decay and wanted ne- 
ceffary reparations and ameadments^ and that the defendant 
during her poffellion of the faid meffuaglik&c did not uphold 
maintain repair and keep the fame in good and fulHcient repair, 

and 
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and the fame at the end of the faid term furrender and yield up 
in good and fufficient order and reparation, but at the end of the 
faid term left the fame fo in decay and wanting great reparations 
as aforefaid; contrary to the form and effe^ of the faid cove- 
' nant &c; and lays his damage at loo/. 

The defendant pleads that the plaintiff during the faid term 
did not find allow or aHign tiipber fufficient for upholding re¬ 
pairing maintaining or keeping the faid itefFuage and other the 
faid demifed premifes in good and fuflicient repair; to which 
the plaintiff demurs generally, and the defendant joins in de¬ 
murrer. • 

And upoA this it came in judgment before the Court. 

Bootle Serjt. for the plaintiff infiftccl on three things; 
ift, That the plea was too general; it only faying that the 
plaintiff during the term did* not find &c. 

adly, That the finding of timber by the plaintiff was not a 
condition precedent, but a mutual or reciprocal covenant; and 
confequently that the breach of it cannot be pleaded to an 
a£lion brought on the covenant of the leffee. 

3dly, That if it could be infificd on by way of pica, yet that 
a requeft ought to have been pleaded. 


And he cited the cafe Warren v. JJlers, Sir TLo.yon. 206., 
where the leffor covenanted that the Icffce fliduid have liberty to 
cut trees for repairing (a', be making good the fences and ditches^ 
and it was holden not to be a condition but a mutual covenant. 
That the word “ paying” has been held to be a covenant and 
not a condition (^). And he cited a cafe in B. R. reported in 
I.ucas (c) 153, 189, and 222, where it was held that, if a man 
covenanted to pay money due on a judgment to a perfon, he 
alfigning the judgment, on an adlion of covenant brought for 


(d) This cafe is not accurately flated. 

It was an aftion of trefpafs by a leiTire for. 
years; to which the detendant pleaded that 
AJartiitf who had leafed to the plaintifF, 
excepted tlic trees with liberty to cut and 
carry tliem away he mending the femes and 
jMing up tlje pits, and that Martin after¬ 
wards granted the trees and the liberty to 
the defendant; and then he juftified un¬ 
der this liotrty &c. 'I he plimtifF de* 

6 L 


murred, and (hewed for caufe that the de¬ 
fendant had not alleged thatliehad mended 
the iences and tilled up the pits; but it 
was not allowed, becaufe it was nut a 
condition but a covenant for which the 
leflee had a remedy by adIion< 

(h) The calc of Sir George Bickerjtoffe, 
cited ib. 

(t) 8 Moditn. 


nonpayment 
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1744. nonpayment of the money the defendant could not infill that the 
'tho«^ -plaintiff had not affigned the judgment, 'it being a mutual 
citiinfi covenant and not a condition precedent. He cited 'likewife 

•CAOWlkl.LA< * 

•»*a. ^ Lev.j^x .; ^he cafe -of Poraage v. Cok^ i Sound, 319 j and 

I Rol. Abr, 518, the cafe of Holder v. Taylor ; to (hew »that 
thefe words in the prefent cafe are not to be confidered as a 

condition but as a mutual covenant. But in the cafe cited out 

{ 

of RoUe the words are plainly words of covenant; and it is 
there faid that if the words had been that the leffee (hould re- 
jiair, provided the leffee find him great timber for it, they 
would not have been confidered as<>a covenant on the part of the 
‘leffor, but as a qualification of the covenant of the leffee; fo 
‘that this cafe is rather an authority againft the plaintiff. 

He infilled likewife that if this were neceffary to be done by 
■the plaintiff, yet-that the full adl was to be done by the -leiree,; 
for that he was to requeft the plaintiff to find timber; and that 
.he ought likewife to fliew that thefe were fuch repairs for whiih 
timber was neceffary j for which purpofe he cited 1 Rol, Abr. 

JHayward Se jt. for the defendant did not much infill that fhe 
plea was good, but faid that the declaration was bad.; and that 
then it was immaterial whether the plea were good or not. He 
faid that thefe could not be confidered as mutual covenants, for 
that the finding of timber was a condition precedent, or the 
qualification of the Jeffec’s covenant. That ipfo faciente and 
fv ipfe fucrit have exafitly the fame meaning; and that if the 
words'had been fi ipfe invenerit, it had undoubtedly.been a con¬ 
dition precedent. That the breach therefore is not alligned upon 
the covenant in the deed; for the covenant to repair is a qualified 
covenant, and Tub modo, and the breach is alligned of an abfolute 
covenant to repair. He cited the cafe of Large v. Cbejhire^ 
I Ventr, 147. I Rol. Abr. 414. and 2 Danvers 229. title 
Covenant^* (C),/ 2 and 3. where it is holden that though the 
word “agreed” makes a-covenant, yet (that “ provided always” 
■makes no covenant but is a condition precedent. And he put the 
cafe that a man (hould covenant with A. to go to Tor/, h. fading 
Mm a borfe for that purpofe; where it was plain that the covenantor 
was not obliged to go to York unlefs A. provided him a horfe,; 
which cafe (he faid) was exadly parallel with tlie prefent. He 

therefor.e 
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tlierefore infifted that the plakitifT ought to have fet forth in his 
declaration that he was always ready to find and alTign' him 
timber, and that not having done ib 4 he declaration was in* 
fufficient. 


Thomas 
ugamft 
Cajwai i.a> 


'We were all of ■ that^opinion, and .gave no opinion upon the 
>plea. 

« 

I thought thrat none of the cafes, though in my opinion they 
had gone too far already, came up to the prefent cafe; for that 
4 his iindtng of timber was a,thing in k*s nature necelTary to be 
done firft, and therefore m«ft be confidered as a qualificatioTi 
of the leiTee’s covenant. W hen two covenants in a deed have 
no relation to.each other, I was clearly of opinion'that the non¬ 
performance of one could not be pleaded in bar to an adion 
brought for the breach of another covenant in the fame deed ; 
and tor this plain reafoa amo )gft others that the damages fuf- 
tained by the breach of one fuch covenant maynot be at all ade¬ 
quate to the damages fudainod'by the breach of the other; and 
the efore I held that all the calcs were right where nothing more 
wa.s determined. The cafe of ailigiiing the judgment is plainly 
different; for a man may pay the money before the judgment is 
affigned. I'he cafe of paying rent is alfu different, becaufe a 
man may enjoy the land, nuy ought to enjoy it, before he pays 
lent. The cafe of repairing tlie hedges and fences likewKe 
Itands on the fame rcafon ; for there the wood muff be cut down 
before the hedges and ditches are mended. But a nun car ict 
repair until the timber is affigned him for fuch repairs. And 
the cafe in i Rd, ylbr. 51S, and that in 2 Dauvirs 229, arc 
ftrong authorities for the tlefendant j for the word “ provided’’, 
which was there holden to make a condition, is not fo ffrong 
an expreflion as the words “ finding and allowing” in the pre¬ 
fent cafe. But I exprcTTed my diflike of thofe cafes, tliough 
they are loo many to be now over-ruled, where it is determined 
that the breach of one covenant, though plainly relative to the 
other, cannot be pleaded in bar to an a^ion brought for the 
breach of the other, but the other party muft be left to bring his 
adion for the breach of the other; as where there are two cove¬ 
nants in a deed, the one for repairing and the other for finding 
timber for the reparations; thi.s notion plainly tending to make 

two 
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two a^ons inilead of one, and to a circuity of adion and multi¬ 
plying adions, both which the law fo much abhors. If there¬ 
fore this were a new point, I fliould be inclined to be of opinion 
that, though where there are mutual covenants relative to one 
another in the fame deed a plaintiff is not obliged in an adion 
brought for the breach of them to aver the performance of the 
covenant which is to be performed on hk part, yet that the de¬ 
fendant in fuch adion miay in hk plea infift on the nonper¬ 
formance of the covenant to be performed on the part of the 
plaintiff: but this has been fo often determined otherwife, that 
it is too late now to alter the law ki this refped. But where 
words make a condition precedent or a qualification of a cove¬ 
nant, as the prefent cafe plainly is, all the cafes agree that the 
plainiiflf in his declaration mufl aver the performance of fuch 
condition or qualification. 


And my Brothers Abney and Burnett being both of the fame 
opinion with me, 

Judgment was given for the defendant (^/).** 


(a) Sec Mucklc/lone v. Thomas^ E. nonyfup, 153; See; and the cafes there 
12 JeherUyv. Ver- referred to. 


Jeffry Hassell on the Demifc of John Hodgson 
againjl Francis Gowthwaite. 

'T' 


A by will 
gave a 
bold eflate to 
B. his exe* 
enters SeCt 
fubjeA to a 
rent-charge 
to his wife 
during her 
widowhood* 
njuitUt power 
to the wtnow 
to enter for 
nonpayment, 
nnd to tnjoy 
until the 
arrears were 
iatisfied; and 

after the widow’s marriage or death hr willed that B.*(hou 1 d pay the rent-charge to C. hii executors 
adminidritors aifd aihgns: the widow married* on which C. received the rent-charge during h>s Itfe* 
and then C. died* without difpofing of the rint-charge* appointing D. his executor; held* that D. 
'^ad no rieht of entry for nonpayment of the rent-charge, 

-—If D. had had a right of entry* a dema nd would have been nrcffTiry. S.-mb. 

—D. the e.\.ccutor is eniiiled to the lant-charge; femb.; and may dalrain for it. 


leaff. A HE opinion of the Court was thus delivered by 

Willes^ Lord Chief Juftice. “ This comes before the Court 
upon a cafe made before my Brother Abney at the Lent afiizes 
for the county of York held on the yth of March 1742 on the 
trial of an ejectment for a moiety of a mill; and the cafe is as 
follows. 

Richard Dicjbury^ being pofiefied of the premifes in queftioa 
under a leafe for lives, by his will duly executed bearing date 


>the 
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‘the 29th of May 1714 gave, amongft other things, to his brother- 1744, 
in-law Francis Gowthwaite the defendant, upon the exceptions 
provifoes and payments following, all his perfonal eftate and all 
his copyhold eftate which he purchafcd of Sir y. Ingleby Bart, 
to him and his heirs for ever, purfuantto a furrender by him wami. 
made thereof. And he alfo gave to him his executors adminiftra- 
*tors and afligns (but fubjeft a!fo to the fallowing payments and 
provifoes) all the corn-mill kiln which he purchafed of Sir X 
DanLy with all it’s perquifitcs and appurtenances; all which 
faid perfonal eftate copyhold leafehold and mill and kiln with 
their appurtenances he the faid Francis Gowtbwatte his heirs 
and aftigns, or his executors adminiftrators and aifigns, accord¬ 
ing to the diflerent tenures thereof, (hall or may have and en¬ 
joy upon the following conditions provifoes and payments and 
no other; and amongft many other payments provifoes and 
conditions there are the following claufes which are the only 
ones that arc material in the prefent cafe, viz. that he (hall pay 
to his (the teftator’s) wife Elizahetb quarterly payments of 3 /. 

.10/. per annum without any dedudions for and during her 
natural life or until flic fliall marry again and no longer. And 
gave another 3 /. 10 /. per annum to be paid quarterly by four 
equal payments to his wife for the foie ufe of neceflaries and 
education of his daughter Hannah during her minority; and 
direded that thefe two annuities (hall be charged out of the 
moiety of the faid mill, and that upon nonpayment thereof or 
of any part thereof contrary to the true intent of his will for 
more than the fpace of twenty days after each intended payment 
it pall and may be lawful for his faid wife in her own or her faid 
daughter s'name to enter upon and enjoy the faid moiety of the faid 
mill and it’s appurtenances until fuch arrears with all reafonable 
charges be fully difeharged and paid, and this when and as often 
as need (hall require. And that his #»nd daughter fo foon as flic 
fliall arrive at the full age of twenty-one years fliall adually enter 
upon the quarterly payment of 3/. 10/. per annum; and in 
cafe her faid mother fliall be then either dead or married again 
that flie fliall enter upon the Qthcr*3/. 10 x. per annum which 
was payable to her faid mother; which payments fliall commence 
from and after the death of his faid wife. And that in cafe his 
daughter fliall die in her minority and without lawful ifliic thetx • 

6 M living, 
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living, his nephew Thomas Hodgfon fliall enter upon the faid 
rent-charge belonging to his faid daughter at what time his laid 
daughter and without lawful iffue fhould have arrived at the 
faid full age of twenty-one years. And further that in cafe his 
faid wife fliall marry again or however after her death (his faid 
daughter being alfo dead in her minority and without iflue) then 
his will and mind is th^t his fajd bVothcr-in-law Francis Govoth- 
•wnite his executors adminiflrators and ailigns fliall pay alfo the 
quaitelly payment of 3/. 10r. (as till then due to his faid wife) 
to his faid nephew Thomas Hodgfon executors adminiflrators 
and afligns, always intending that in cafe any of the faid three 
lives then in being relating to the faid will fliall happen to drop 
in the interim that his faid daughter or her lawful iflue or elfe 
the faid Thomas Hodgfon fliall pay one moiety of the charge re¬ 
lating to the renewing of the faid jeafe to his executor. He 
conflituted his faid brother in law Francis Gowtbwaite foie exe¬ 
cutor of his ,faid will; and afterwards the teftator died fo feifed 
on the fame day and year. 

Hannah the daughter in the lifetime of her mother died in 
her minority and without iflue; and the faid Thomas Hodgfon 
the nephew at the time when the faid daughter would have ar¬ 
rived at her age of twenty-one years entered on the faid rent- 
charge of 3 /. 10 s, per annum lb devifed to the daughter, and 
received the fame during his life. 

EUzahethy the widow, afterwards married again one Wtlliam 
Wood, on whofe marriage the faid Thomas Hodgfon became alfo 
entitled to the faid other rent-charge of 3^. 10 r. fo devifed to the 
faid wife, which by the faid will is devifed to him his executors 
adminiflrators and afligns as aforefaid, and was poflfefled thereof 
and received the lame during his life. 

The faid Thomas Hodgfon in his lifetime on the I4tb of fune 
1739 made his will, and the laid John Hodgfon the lelTor of the 
plaintiff foie executor, and then died; and becaufe the faid rent- 
charge of 3/ 10J. lo devifed to the laid Fli%aheib the widow 
and after her deceafe or maniage to the faid Thomas Hodgfon 
his executors adiiiiniftrators and affigns as aforelaid was in arrear 

and 
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and unpaid to the faid John Hodgfon the lefibr of the plaintiff 1744* 
as executor of the fdd Thomas Hodgfon^ the faid John Hodgfon 
brought his eje£tment. And three points upon the trial were 
referved for the opinion of this Court, 

ift. Whether John Hodgfon the leffor of the plaintiff had any WAITS, 

right to enter for nonpayment of the faid rent-charge by virtue 
of the faid will. * • 

2dly, Whether a demand of the arrears of the rent-charge 
ought to have been made by him before the bringing of the 
ejedment. , 

3dly, Whether the rent-charge determined on the death of 
the faid Thomas Hodgfon. 


As to the 3/. IDJ. a-year given to the daughter, and given 
over to Francis Hodgfon^ tlie counfel for the plaintiff (a) did not 
infift on it, otherwife I (hould have thought that that likewife (^), 
as to the right of Thomas Hodgfon^ (which is the third queffion,) 
might have admitted of a difpute, as well as the other: but as 
that is given up by the counfel for the plaintiff, I fhall confine 
myfelf to the devife of the 3 /. 10 given to the wife. 


And if we Ihould be of opinion as to cither of the three 
quellions againft the leffor of the • plaintiff, it will be juft the 
fame thing as if were of opinion againft him upon all of them; 
for if he had no right to the rent, or (if he had) had no right 
to enter for nonpayment, or (if both thefe points were with him) 
if a demand were neceffary before bringing the adlion, as it is 
admitted that no demand was made, in either of thefe cafes 
judgment muft be for the defendant. And as we are all clearly 
of opinion againft the plaintiff on the firft queftion, we need not 
give any opinion on the other two; however, as they were 
fully fpoken to by the counlel, I lhall fay a little upon them, 


(a) The cafe was argued on 7 u<fJay 
the 6th of Novembtt 1744 by Bootle berjt. 
hr tl.r tefibr of the platntiflT, and by Dra¬ 
per Serjt lur the defendant. 

(i) There fetnasto be adiftin£lion be¬ 
tween the two lums in the will; the iirft 
is given to the widow during her widow* 
4iood, and afterwacds to the nephew 7 *. 

4 


Hodgfon hrs executors aimiwfi) ators and 
affigns: but w>th regard to the other, 
which IS given to the daughter, the devifor 
lately (aid that “ on her dying a minor 
and without dfue hu nephew T. Hodg¬ 
fon enter upon the fatd rent-charge be¬ 
longing to his faid daughter” &c. 


but 
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but without giving any pofitive opinion, and fhall begin with 
the laft quedion firft, as being a queftion on the right itfelf. 

And this may be divided into two queftions, 
ift, Whether it was the intent of the teftator that the rent- 
charge fliould determine on the death of Thomas Uodgfony or 
go to his executors &c. • 

adly, Whether, if it were his intent, the devife can be fo con- 
ilrucd according to the rules of law;' for if his intent be not 
confident with the rules of law, it cannot take place. 


id, We are rather inclined to think that the tedator intended 
that the rent-charge fhould continue as long as the edate out 
of which it idued, and that if that ihould lad (as it did) after 
the death of Thomas Hodg/on^ the r«it fliould go to his execu¬ 
tors &c. For the rent is devifed in the fame words as the edate, 
each of them to the executors adminidrators and afligns of the 
fird devifee. The obfervation made on the fourth {a) claufe in 
the will will not hold, that it is plain thereby he intended that 
'the edate fliould go to the heirs of Francis Gowthwaite^ for the 
word “ heirs” there is plainly fatisfied by referring it to the de- 
vife of his copyhold; but the will is devifed in exprefs words 
to Frauds Gomtbwaite his executors adminidrators and afligns. 
In the next place it is plain that he did not intend that tlie rent 
ihould determine on his daughter’s death, but that her iflTue 
Ihould have it; and it feems as if he intended that Thomas 
Hodgfon fliould have as good an intered in it as his daughter, 
fince he dire£ted him to pay as great a Ihare of the renewal 
money as his daughter or her iflue were to pay. Suppofing it 
therefore to be his intent that the rent-charge Ihould go to tlie 
executors &c of Thomas Hodgfon^ 


udly, Let us fee whether by the rules of law the words of 
the devife will bear fuch a condrudion. Now all the cafes 
cited to the contrary were before the datutes 29 Car. 2. c. 3. 
J. 12. and 14. Geo. 2. c. 20h/ 9. And though before thofe 
^tutes it might probably have been very difiicult to reconcile 
fuch a devife with the rules of law, yet we think that fince 

[a) Thf firjl claufe in the will' as abftraded in this cafe. 

ihefe 
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thefc two ftatutes it may have fuch a conftrudlion as is con- 
tendcid for by the plaintiiF. The material cafes cited to the* 
contrary were Satier v. Botekr^ Moor 664; a rent wa^ granted 
to one of his executors adminiftrators and afligns during the 
life of another; the grantee died inteftate living the ceftui que 
vie ; it was held that the ^dminiftrator could not be a fpecial 
occupant of this rent, but that it determined on the death of the 
grantee; but it was faid that the grantee might have affigned 
it in his lifetime, and that if it had been granted to him and 
his heirs the heir would have been a fpecial occupant. The 
fame doflrine is laid down in 2 Rol. Abr. 151. G. 3. And 
it is there faid that the reafon is becaufe a freehold cannot go 
to the executor or adminiftrator. But the contrary is there 
held as to lands; ih. G. 2. hor it is faid that if a man grant 
lands to one and his cxccntors during the life of another, if 
the grantee die his executor lhall be a fpecial occupant, though 
it be a freehold. And the fame is faid in Vin, Abr. title Occu- 
pant^p. 71. The law therefore before the ftatutes feems to be 
clear that there could be no general occupant of a rent; and 
for this reafon, becaufe there can be no entry on a rent ac¬ 
cording to the rule laid down in Co. Lit. 41., that there can 
be no general occupant of any thing that lies in grant. But the 
books feem to agree that the heir might be a fpecial occupant 
of a rent, though not properly called an occupant, but rather 
a perfon who takes by the exprefs words of the grant, and 
therefore may moll properly be called a fpecial grantee or af- 
fignee {a). And the books, moft of them, fay that an executor 
or adminiftrator cannot be a Ipccial grantee of a rent granted 
per auter vie, becaufe it is a freehold: but there are fome 
cafes that I have already mentioned to the contrary [b). So 
that this was a doubtful point before the ftat. 29 Car. 2, c. 3. 
and xt^Geo. 2. c. 20.: but the doubt now feems to be removed 
by thofe ftatutes (c). For in both the ftatutes there are thefe 
words, an ejlate or ejlates per auter v/V, which extend to rents 


{a) Vid. Cfl. Lit, 387. K 

{b) Vid. 3 466. 

(r) By the former (fe£l. 12) it is en- 
afletl that eftates per auter vie (hall be 
devifablc, and if not devifed chaigeable in 
the hands of the heir as aflets by defeent, 
if they lhall come to him by reafon of a 


fpecial occupancy; and if there (hall be no 
fpecifll occupant, they (hall go to the e)ce- 
cutors or adminiftrators of the grantee, 
and be alTcts in their hands. By the 
latter, in cafe of inteftacy the fi|rplus is 
diftribucable as perfonal eilate. 
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1744. as well as lands. And as thefe ftatutes make executors and 
adminiftrators capable of taking fuch eRatcs, and dined in 
dem. Hodc- what manner they fliajl be applied and diftributed, wc think 
that fince thcfe ftatutes an executor or adrainiftrator may take 
waTt"" as a fpecial grantee of a rent, granted or devifed to one and hia 
executors or adminiftrators (tf). If therefore the intent pf the 
devifor in the prefenf cafe was, as we think it was, that the 
rent Ihould go to the executors or adminiftrators of Tbmas 
Hodgfotty we are opinion that there is now no objedion ia 
point of law why they may not take. We are therefore rather 
inclined to be of opinion that the leflbr of the plaintiff, as exe¬ 
cutor of Thomas Hodg/on^ had a right to this rent; but wc 
give no pofitive opinion upon it. 


Secondly, Nor do we give any pofitive opinion on the fecond 
queftion, whether a demand were neceftary before the leffor 
could bring his ejedment; but we are rather inclined to think 
that it was. That a demand is neccflary where a rent is re- 
ferved with a condition of re-entry, except in the cafe of the 
King, is folemnly determined in Borough^ cafe, 4 Co. 73. And 
I know no cafe to the contrary, except Kidwelly % cafe, Plowd. 
70. which is there denied to be law. But a man may cer¬ 
tainly diftrain for a rent before any demand; and the prefent 
is a fort of a mixed cafe. In Ut. 327. and Co. Lit. 203. fuch a 
condition of entry as the prefent feems to be compared to a 
diftrefs. The words of Littleton are, “ he fliall hold the land 
but in manner as for a diftrefsand of Lord Coke^ “ that 
he lhall take the profits in the nature of a diftrefs.” And this, 
I believe, occafioned the doubt at firft in the cafe of yennet v. 
CooleSf 1 Sid. 223; 1 Saund. 112; and i Lev. 170. whether 
an ejeftment would be on fuch a power of re-entry: but it 


{a) An eftate per autcr vie is not in- 
tailabic within the ftatute de donis: the 
firft taker may dirpofe of it by any con¬ 
veyance during his life, Ao; ton v. Fmker^ 
1 Atk^ 524; The Duke of Grafton v. 
Hanmer.^ 3 P. IVnis^ z 66 . n. (^); Dbe d. 
Blake v, Litxion^ G D. E. 289 j and 
Grey v. Mannockt in Chanc. 7V/«. Vac. 
1765, cited in 6 D. £sf E. 291.; or 
femb. by his will alone, ih. But if he do 


not difpofe of it, the remainder-man will 
take as a fpecial occupant. Norton v. 
Frecier, i A/i. 524; and Low v. 
row, 3 P. kVms, 263.— Where fuch an 
eftate is limited to A. his heirs executors 
and adminiftrators, on dying inter* 
tate his heir is entitled as fpecial occu- 
parit, and confequeiuly may retain the 
title-deeds againft the adminiftrator, 46- 
kinjon V. Bakert E. 229. 


was 
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was at laft determined that it would («), and the judgment 1744. 
given in the King’s Bench was affirmed in the Exchequer- 
Chamber. And the leffor in this cafe mufl: admit that it will, de“-^Hooo 
otherwife it will afford another obje^ion againft him. As 
therefore this feems in the nature of a penalty to take the wait*. 
land from the owner, though^ but for a time, and as an ejec^t- 
ment will lie againft him as well in this c 9 fe as in the cafe of a 
re-entry, we think that a demand is necellary (^), but give no 
pofuive opinion, being all clearly of opinion, 


Upon the firft queftion, that the leffor had no right to enter 
for nonpayment of the rent. Such a condition is certainly 
to be taken ftridly, and therefore is not to be carried farther 
than the devifor himfelf has carried it. Therefore it has been 
holdcn that the lord upon an efeheat cannot enter upon a con¬ 
dition of reentry for nonpayment of rent. And it has been 
always holden that powers to cut down trees, to make leafes (r), 
or to do any thing that affe£ts the land, muft be taken ftriiftly^ 
and are not to be carried farther than the exprefs words. So 
is the cafe of Sacheveril v. Day or Dale^ Latch 163. and Fopb, 
193; and there are fcveral other cafes that are exprefs to the 
fame purpofe. So if a rent be granted to one and his heirs, 
with a power for him to diflrain during his life, his heirs can¬ 
not diflniin, Co. IJt. 147. b. Butt's cafe, 7 Co. 24 b. 


Though the intent of the teftator therefore in this cafe had 
been that 7 bou:ps llodgfon and his executors might enter and 
take the profits, yet as he has not expreffed it, it cannot be im¬ 
plied } fur the condition of entry is plainly confined to the mo¬ 
ther and daughter: but we think likewife that his intent was 


(a) Vid. IJa^gr. Co* Lit. 203. n. note 

3 - 

{b) Sec alfo Goodrtgh d. Hare v* Ca* 
477* ot\. cd.—In the cafe of 
landloril and tenant, where the former has 
a right to re-enter for nonpayment of 
rent, the leg-flature have relieved him 
from the difficulties attending a re-entry 
at common law, by enabling him to re¬ 
cover in eje£tnient without any formal 
demand i/there be not a Jufflcient di/lrcfs 
on the demifed preml/es, ftat. 4 Gee* 2. 
ftS. /. a. But if there be a fufficient 


dlftrcfv on the premlfes, he cannot recover 
in ejectment without making a demand of 
the rent. Doe d- Forjler v* TVandlqfi^ 
7 Z>. y 117. 

(0 See G iodtitle d. Qaiges v. Funucan^ 
Dough 564; Pornery V* Partingien^ 3 />. 
W £#6653 zxiADoe A.JFyndhamv. HaU 
eombe^ y D* E. 713. j where moft 
of the cafes on this fubjedl are collc£led; 
the refult of them all is that the conftruc- 
(ion of the power is to be governed by 
the intention of parties* 


otherwife. 
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otherwtfe. A mam’s intent mud be co 11 e£ted from his words; 
and when a man in one part of a will or grant makes ufe of 
certain words and omits them in another part, it has always 
been holdcn that his intent mud be taken to be different. 
Beddes, it is very probable that he might intend to give fuch a 
power to his wife and daughter and not to give it to a more 
didant relation, muchr lefs to his nephew’s executors and admi- 
nidrators who might be no relations at all. But is was faid that 
then it would be hard for Thomas Hodgfon to pay half of the 
renewal if he had no ocher remedy to recover it but by 
a£lion of debt, But this receives an anfwer; for it being 
plainly a rent-charge, and fo exprefsly called in one part of the 
will, he may certainly didrain for it. 


As therefore we are of opinion, that the executor of Thomas 
Ilodgfon^ even taking it that he has a right to the rent, has no 
right of entry, the confequence is that "John Hodgfon who 
claims only as executor of T. Hodgfon cannot recover in this 
ejcdineiit; and therefore according to the rule, he mud pay 
the defendant the cods of a lionfuit.” 


El. Blissett ngainjl J. Hart. 

[Ilil. 17 Geo. 2. Rol. 762.] 

HIS was an a£tion on the cafe. 

The fird count alleged that “the plaintiff on the 2d of 
jdpril 1740 before was and from thence hitherto hath been 
and dill is Jei/ed of a certain ancient ferry with the appurte¬ 
nances commonly called BaHock~Hithe Ferry upon and over the 
hu'poMon parifhes of North Moore in the county of 

and he need Oxford and Appleton in the county of Berks for conveying and 

not fet forth t • r i i i i n 

in hisdccia. carrying upon and over that river forwards and backwards all 
hV'keeps*** pcrfons and the horfes carriages and cattle of all perfons having 
ftrryme*n fnf. occafion for the fame in boats kept by her (the plaintiff) there 
fi.itnt to for that purpofe, taking for the fame certain reafonable freights 

carry pafTen- r r i 

pen over. or fcrryagcs to wit, for every perfon on foot one halfpenny, for 
76."$.^.^* every perfon on horfcback one penny, for every horfe one 

penny, 


‘M. 18 G. 2, 
Monday* 
Nov« 2t)th. 

In an a£lion 
by the owner 
of an anci¬ 
ent ferry 
again (I a per- 
ion who 
ere£ls a new 
ferry near to 
his, the 
plaintilF may 
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penny, and for every carriage as follows, to wit, for every 1744. 
coach or chariot 2 /. 6 for every waggon i x. and for every 8^,7 ,Vbtt 
cart or chair and for every fcore of ihcep 4^/., and for 
all other cattle one halfpenny by the head, which faid ferry 
has been in the form aforefaid from time whereof the memory 
>df man is not to the contrary fand no other ferry ever was 
-over the faid riv-er within the laid parilhes or either of them or 
near the faid ferry of the faid j Ncverthelels the 

defendant on &c unlawfully iujurioully and wrongfully eroded 
and fet up another ferry upon and over the faid river near to 
the faid ferry of the faid Elhuihetb at the parilhes of Ftjield and 
l^ortb Moore in the faid counties and continued the fame &c, 
and at divers days and times &c, and unjuftly carried and con¬ 
veyed in his boat a great many perfons and divers horfes &c &c 
over the fame river there forward and backward near to the 
plaintiff's faid ferry; by reafon whereof the plaintiff was 
obliged to let her faid ferry at a much lefs rent than Ihe did 
before, and had been deprived of a great part of the profit 
and emolument of the faid ferry, which of right belonged to 
her &c. 

There were five other counts in the declaration. The fe- 
cond only differed from the firfi in thefe two particulars, in 
faying that the plaintiff kept boats for carrying perfons carriages 
and cattle, ** for certain reafonable freights and ferryages" 
without faying what the freights were, and in omitting the 
words between the parenthefis in the firff count. 

The third and fourth counts varied from the two firff in this 
rcfpefl, that they charged the defendant with continuing another 
ferry unlawfully ere^ed by the defendant near the plaintifiTs 
ferry. 

The fifth count was firailar to the fecond, except that the 
ferry was ffated to be over the Tbames^ inffead of the ^is ; and 
the fixth refembled the fifth with this difference only, that 
it was for continuing another ferry unlawfully fet up by the de¬ 
fendant &c. 

The defendant having pleaded {he general iffue, the caufe 
was tried at the affizes at Reading, when a verdiA was given 
Ibr the plaintiff with one {hilling damages. 

60 


A motion 
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1744.. A motion was then made in arreft of judgment, and the cafe 
was twice argued, on the 16th of ^ril and on the a6th of iVa- 
vmber 1744 by Bfifeld and Hayward Seijeants in fupport of the 

itil Adi Tm to* f * \ 

motion and by SHurerKing s Serjeant and Bootle Serjeant contra. 

Several < bjedions were taken to the declaration, ift, That 
this was a prefcription againft common right, and therefore 
ihould be clearly lald.i That it was only ftated that the plaindff 
w’as feifcd^ not that he was fetfed in fee ; whereas no one can 
preferibe who has not an eftate in fee. Co, Ut. iljj Coryton v. 
Uthebye. a Sound. 11J ; LuttreV s cafe, 4 Cb. 86. Aldred" s cafe, 
5 Co. 57. b. F.ve V. Wrigbty Cro. Car. 75; Harrifon v. Fecl^ 
Latch no; Cowper v. Andrews^ Hob. 39; Scoble v. SieltoUf 
2 Mod. 318; zSbow, 195; and Skin. 36. 

2dly, That there mull be fome valuable coniideration to 
fupport fuch a toll, fuch as repairing &c. Farmer v. Brooky 
Owen 67; I Leon. 142, 3; Ball v. Cb//w, 3 Bulfr.Si ; lyFin, 
Abr. title “ Prefeription^ B. 259. But no confideration is here ft 
forth. 

3dly, It ought to be a reafonable toll, Savile 14.; whereas 
here the tolls were unrcafonable; 2r. Sd. for a coach or cha¬ 
riot, and only i s, for a waggon ; and that the prefeription 
here laid could not be fupported, becaufe there were no cha¬ 
riots or coaches before the time of Queen Elizabeth. 

4thly, That it fhould have been averred in the declaration that 
the plaintilF kept boats and ferrymen fu£icient to carry goods 
and palTengers over the river; and that the want of this aver¬ 
ment was not aided by the verdid. 

On the part of the plaintilF it was anfwered, 

I ft. That it was fufticient for the plaintifi* to declare on his pof- 
feftion only without Eating a feifin in fee; this being an adlion 
againft a wrong-doer for difturbing the plaintiff in his right, and 
not an adion for the toll or duty. That adions for diverting wa> 
tercourfes, for ftopping up lights, for difturbing rights of 
common, and for rights of way were founded on polTeftion, 
Strode v. Byrt^ 4 Mod. 418; Hobbletbwaite v. Palmes, 3 Mod, 
48; Anon, 1 Ventr, 248; and Saunders v. Williams, ib. 319. 
And that in an adion for not grinding at the plaintiff’s mill it 
was ftjfhcient to ftate that the plaintiff had and ought to have 

toll” 
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toll** See, Chapman t. Fkxman, 2 Ventr. 2914 So in the cafe of 1744* 
-ercSing a new market, it Is fufiicient to allege that the plain- 
tiff “ hath and ought to have a market and toll” &c. Yard v. 

Ford, 2 Sound, 172; Fobinfon % Entr, ji. 

adly, That it is not neceflary to fet forth any confideration. 
a Brawnl. and Goldejb. 177 ; and F^er \,Holyman, i Lev. 103, 

3dly, That there was nothing unreafonable in the claim of 
tolls as fet forth; and that the rates being ftated after a videlicet 
it was not nccelTary to prove them as laid. Stapleton v. Morfe, 

Cro. Eiiz, 798. And virlth regard to coaches being of modern 
invention, it was fufficlent to fay that the fads conRituting the 
|)rcfcription are found by the jury («). 

4thly, That in fad it was fufficiently averred that the plain¬ 
tiff kept boats &c, “ boats kept by her (the plaintiff) for that 
purpofe;” that if not, the want of Rich an averment, if necef- 
fary, was aided by the verdid; and that in fuch an adion as 
this it was not even ncceffary to make fuch an averment at all. 

That this was not like the cafe of a mere private right. That 
though fuch an averment was to be found in fome of the pre¬ 
cedents of declarations of this kind, the greater number of pre¬ 
cedents was without it. 9. ^ j 1 Browiit Entr, 68, 9; 

Robinf. Entr.^i ; Hearn loi, 190; 11 Hen.t^. 82,83; P^’ 

Harbin V, Green, Hob. 189; Vinkerjlerne v,‘ Ebden, iLd.Raym. 

384; Buxton v. Bateman, i Sid. 88 ; 203; 1 Keb. 386; 457; 

Hall V. Wtfeman, Dyer 117. a. and Stedman v. Hay, Com. Rep* 

365. And that the defendant might indid the plaintiff for not 
keeping a fuRicient number of boats &c, this being a light of 
n public nature, or he might bring an adion againR him for 
damages if he had fuftained any particular injuiy, 2 BrownU 
^ Goldijb. \%o\ Payne Partridge, Salk. 12 j and Carth, 

191. 

The Court over-ruled all theohjedlons but the laR on the firft 
argument. The fccond argument was direded for the Rngle 
point only, whether it were neceffary to aver in the declaration 
that the plaintiff kept boats and ferrymen fufiicient to carry 
goods and paffengers over the river; and on the fecond argu- 

(') V d. Qjk! Jierr. Ijthhtdge, E. it Geo. 2,fup. j*, 7 ^. 

ment 
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1744. mem this objeQion was alfo over-ruled. The C!ourt therefore 
itmiTi difchar^ed the rule for arrefting the judgment. 

Judgment for the pluntiff (^). 


(•a) The reafons given hy the Court 
for the opinion they entertained do not 
appear in Lord Chief Juftice IViUtCi 
papers: but the following note is taken 
from Mr. J. Mnty'h note book. 

“Bji thi CowU A ferry is publici 
juris. It is a frandufe diat no one can 
erefi without a Iicenfe from the crown: 
and when one is ereded, another cannot 
be ereded without an ad quod damnum. 
If a fecond is erei^ed without a licenfet 
the crown has a remedy by a quo war> 
ranto, and the former grantee has a re* 
tnedy by aftion (i). But what profits it 
yielded and what repair it was in were 
proper for the confideration of the jury to 
found their damages upon. The county 
cannot change abridge or highway from 
one place to another. 6 Mod. yyj ; a Infi. 
701. The franchifi; is the ground of the 


aQion. Brt, Akr, '** ASiim tn theCaft’i* 
pi. 14; 4a; 17. In cafe of ere£i:ing a 
naw market or ferry to my nuifimoe,! iqay 
have an alfize of nuifance or an a£tioii 
on the cafe. If the ferry be not well ie> 
paired, it is popular, and in nature of a 
highway (a), and no afUon lies without 
fpccial damage by reafon of the infinity of 
fuits: but it is to be reformed by prefent- 
ment or information at the fuit of the 
crown. This differs from the cafes of 
mills, bakehoufes &c, which are grounded 
on cuftoms and of a private nature; and 
this declaration is good without an aver¬ 
ment of the fufficiency of the ferry.— 
And the plaintiff bad judgment. 

N. B. The Court rather inclined to 
conceive that, if the averment had been 
neceflary, the verdict had not cured it.” 
—MS. jSmij J. 


(1) But the owner of a ferry froin A. to B. cannot prevent perfons going in the boats 
of any other per/00 from A. diredlly to C., though C, lie near to B., provided it be not 
done fraud nleoily and as a pretence for avoiding the regular ferry. Tripp v. Frank, 
4 D.IAE. 666 . 

(*) Vid. B,». Air. tit. ABitn cn lit Ca/t," pi. gj.—But in the cafe of a county 
bridge, no efeion can be maintained by an individual againft the inhabitants of a county, 
though he fniiain a particular injury in confequence of the bridge being out of repair. 
BuJJtll V. Th$ Mat tf Devan, zD.lA B. 667 { Vaugb. 340. 


M. is G. a. Nathaniel Simpson azainfl Chiverton Hartopp. , 

Wedncfday, ^ ^ 

Movn 28ih» 

[Hil. 16 Geo. »• RoL 1260.] 


Implfnenti 
of trade are 


The opinion of the Court was delivered, as follows, by 


privileged 
from dlitre fa 
/or rent, if 
they be in 
adoal ufe at 
the timfpOr 


mV/gf, Lord Chief Juftice. ** Trover. This comes before 
the Court on a fpecial verdiA found at the LcictBcf affizes, held 
at Leicejler on the 3d of Jiugujl 1743* 


^ there be 

iny other fofficientdiftrefa on the premifee. . •/> 

^But if they be not in aaual ufe, and tf there he no other fufficKBt difirefs on tie premiief, then 
they may be diftrnined for rent. 

Lut 
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The plaintiff declared againff the defendant for that on the 
fioth of O 3 ober 1741 he was poffelled of one frame for the 
knitting weaving and making of ftockings, value 20/. as of his 
own proper goods, and being fo poiTeffed he loft the fame, and 
that afterwards to wit on the 18th of Augujl 1742 it came to 
the hands of the defendant, who knowing the fame to be the 
goods of the plaintiff afterwards to wit on the 19th day of 
the fame month of Augufl converted the* fame to his own ufe; 
damage 30/. 


513 

1744- 

Simpson 

Mgainji 

Hartopp. 


The defendant pleads not'guilty; and the jury find that the 
plaintiff on the 27th of March 1741 was poffeffed of one frame 
for knitting weaving and making ftockings, value 8 /., as his own 
proper goods. That upon that day he let the faid fran)e to 
John Armflrong at the weekly rent of 9^., and fo from week to 
week as long as they the ikid Nathaniel Simpfon (the plaintiff) 
and John Armjlrong ftiould pleafe; by virtue of which letting 
the faid John Armjlrong was poffeffed of the faid frame at the 
iaid rent until the time after mentioned, when the fame was 
feifed as a diftrefs for rent by the defendant. That the faad 
John Armjlrong is by trade a ftocking-weaver, and ufed the 
faid ftocking-frame as an inftrument of his trade, and continued 
the ufe thereof, and his apprentice was ufing the faid ftocking- 
frame at the time therein after mentioned, when the fame was 
feized by the defendant as a diftrefs for rent. That the faid 
John Armjlrong held of the defendant a certain meffuage and 
tenement in the parifti of Woodboufe and county of Leicejler by 
virtue of a leafe to him the faid John Armjlrong thereof granted 
by the defendant Under the yearly rent of 35/. for a term of 
years not yet expired, and was in the adual poffeflion of tlie 
fame when the faid ftocking-frame was diftrained for rent by the 
defendant. That on the r9th of December 1 741 John Armjlrong 
was indebted to the defendant in 53 /. for arrears of rent of 
the faid meffuage and tenement; and that the faid ftocking- 
frame was then upon the faid meffuage in the poffeffion of the 
laid John Armjlrong^ and that there were not goods or chattels 
by law diftrainable for rent in the faid meffuage without the laid 
ftocking-frame fufficient to fatisfy the faid rent fo in arrear at 
the time when the faid ftocking-frame was feized as a diftrefs 
jbr the laid rent. That on the faid 19th of December the dc- 

6 P fendant 
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fendant entered in the faid mefluage and teneinent, and then 
and there fcizcd the faid ftocking*frame on the faid premifea 
as a diftrefs for the faid rent fo in arrear, as the faid John Arm- 
Jlrong's apprentice was then weaving a (locking on the fame 
frame. * And that the defendant (though often requefted) hath 
refufed to deliver the faid (locking-frame to the faid plaintiff, 
and continues to detain*the fame. The fpecial verdiA con¬ 
cludes, as ufual, by fubmitting the ihatter to the opinion of the 
Court whether the faid (locking-frame was by law didrainable 
for the faid arrears of rent or not; and if the Court (hould be 
of opinion that it was not, they affefs the damages of the plain¬ 
tiff at 8 /. &c. 

HjJon this fpecial verditfl three quedions [a) arife, 

Fird, Whether a docking-frame has any privilege at all, as 
being an indrument of trade; or whether it be generally 
didrainable for rent as other goods are, even though there was 
fudicient didrefs beddes. 

Secondly, Though it may be fo far privileged as not to be 
didrainable if there be no other goods fudicient, yet whether or 
not it may not be didrained if there be not fudicient didrefs 
befides. 

Thirdly, Though it be didrainable either in the one cafe or 
the other when it is not in a<dual ufe, yet whether or no it has 
not a particular privilege by being actually in ufe at the time of 
the didrefs, as the prefent cafe is, 

I (hall but touch upon the two fird quedions, becaufe they 
are not the prefent cafe ; but yet it may be proper to confider 
them a little, to introduce the third, which is the very cafe now 
in quedion. 

There are five forts of things which at common law were 
not didrainable; 

id. Things annexed to the freehold. 

2d, Things delivered to a perfon exercifing a public trade 
to be carried wrought worked up or managed in the way of his 
trade or employ. 


(a) The cafe was twice argued; 6n 
Mttulay February 6th, 1743,4, and ThurJ- 
i 744 » W -P"®' King’s 


Serjt. and Butle Serjt. for the plaintiff, 
and by Skinner and WilUi King’s Seijts. 
for the defendant. 
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^d, Cocks or (heaves of corn. 

4th, Beafts of the plough and inftruments of hulbandry. 

5th, The inftruments of a man’s trade or profeflion. 

The firft three forts were abfolutely free from diftrefs, and 
could not be diftrained, even though there were no other goods 
belides. 

The two lad are only exempt Tub iftodo, that is upon a fup- 
poHtion that there is fufficient diftrefs befides. 

Things annexed to the freehold (a) as furnaces, millftones, 
chinviey-picces, and the like, cannot be diftrained, becaufe they 
cannot be taken away withcfut doing damage to the freehold, 
which the law will not allow. 

Things fent or delivered to a perfon exercifing a trade, to be 
carried wrought or manufactured in the way of his trade, as a 
horfe in a fmith’s (hop (^), materials fent to a weaver, or cloth 
to a taylor to be made up, a*re privileged for the fake of trade 
and commerce, which could not be carried on if fuch things 
under thefe circumftances could be diftrained for rent due from 
the perfon in whofe cuftody they are. 

Cocks and (heaves of corn were not diftrainable before the 
ftatute 2 W. M. c. 5., (which was made in favor of landlords), 
becaufe they could not be reftored again in the fame plight and 
condition that they were before upon a replevin, but muft nc- 
celTarlly be damaged by being removed. 

Beafts of the plough &c were not diftrainable (r), in favor 
of hufbandry (which is of fo great advantage to the nation,) 
and likewife becaufe a man (hould not be left quite deftitute of 
getting a living for himfelf and his family. And the fame 
reafons hold in the cafe of the inftruments of a man’s trade or 
profeflion. 

But thefe two laft are not privileged in cafe there is diftrefs 
enough befides; otherwife they may be diftrained. 


SlMP«OK 

Hartopf. 


Thefe rules are laid down and fully explained in Co. Lit. 47. 
a. h. and many other books which arc there cited | and there 


(a) Vid. NihUt v. Smithy 

504. 

(i) Or brought into a common inn. 
Bro. “ Dtflrefs** pL 57. But a carriage 
4it a livery ftable is not privileged from 
diftrefs for rent by the leflbr. Francu v. 
1 BL Rep, 483; 3 Burr* 1498. 


Hut they may be diftrained for non¬ 
payment of the poor-rates, though there 
be other goods fufficient to anfwer the dc- 
manJ, fuch a diftrefs being m the nature 
of an execution. Hutchins v. 

1 Burr, 579. 


2 


are 
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* 

1744. are many fubfequent cafes in which the fame dodrine is 

SiMp^ eilahlilhed, and which I do not mention becaufe I do not know 

any one cafe to the contrary. 

Jtx\Rropp, ^ ^ 

Prom what I have faid on this head, the fecond queftion is 
likewife anfwered ; for as the flocking-frame in the prefent cafe 
could only be privileged vas it was an inftrument of trade, we 
think that it might have been dtftrained if it had not been ac¬ 
tually in ufe, it being found that there was not fuificient diftrefs 
befides (u). Thefe are the words in Cartb. 358. in the cafe of 
Vinltnjionc v. Ebden^ “ the very implements of trade may he 
didrained if no other diftrefs can be taken.*’ 

Rut whether or no this ftocking-frame’s being adually ui 
ufe at the time of the diftrefs gives any further privilege is the 
third and principal queftion in the prefent cafe. And we are aU 
of opinion that upon this account it could not he diftrained for 
rent ibr thefe two plain reafons; 

ift, Becaufe it could not be reftored again upon a replevin in 
the fame plight and condition as it w^s, but muft be damnified 
in removing, for the weaving of the ftocking would at leaft be 
ftopped if not quite fpoiled, which is the very reafbn of the 
cafe of corn in cocks &c; 

adly, Whilft it is in the cuftody of any perfon and ufed by 
him, it b a breach of the peace to take it. And thefe are two 
fuch plain and ftrong reafons that even if it were quite a new 
xafe I fhould venture to determine it without any authority at 
all; but I think that there are feveral cafes and authorities which 
jconfirm this opinion. 

It is expreftly faid in -Co, Lit, 47. m. that a horfe whilft a man 
is riding upon him (^), or an axe in a man’s hand cutting wood, 
and the like cannot be diftrained for rent. In BraElon and fe¬ 
veral other old books there is a diftindion made between catalla 
otiofa and things which are in ufe. It was held in P. 14^8. 
pi, 6. that if a man has two millftones and only one is in ufe, 
and the other lies by not u(ed, it may be diftrained for rent. In 
Kcad'^ cafe, Cro, Eiiz. 549. it was holden that yarn carrying on 
a man’s Ihoulders to be weighed could not be diftrmned any 

(a) Gtrttnv, Falintrf^.D.(iE, s6<^. (b) 138. S.P. 

CBOre 
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more than a net in a man's hand, or a horfe on vrbich a man is 
riding. So in Moor 1 14, The Vifcountefs of Bittdon's cafe^ it is 
laid that if a man be riding on a horfe the horfe cannot be 
diftrained, but if he hath another horfe on which he rides 
fometimes, this fpare horfe may be diftrained. 


5*7 


1744.. 


SiMrtoN 

HkHTOrr. 


I could cite many other cafes to the lame purpofe, but I think 
that thefe are fufficient to fupport a p^int which has fo ilrong a 
foundation in rcafon, efpecially fince there is but one cafe which 
feems to look the contrary way, which is the cafe of v. 
Be//f i Sid. 440., where it was holden that two horfes and the 
harnefs failened to a cart loaaen with corn might be diftrained 
for rent. But in the firft place I am not clear that this cafe is law; 
and beftdes it is exprefsly faid in that cafe that a horfe upon 
which a man was riding cannot be diftrained for rent; and 
therefore a quaere is made whether if a man had been on the 
cart the whole had not been privileged, which is fufficient for the 
prefent purpofe, it being found that the ftocking-frame was to be 
in the adual ufe of a man at the time when it was diftrained. 


For thefe reafons, and upon the ftrength of thefe authorities, 
we are all of opinion that this ftocking-frame, the apprentice 
being adtually weaving a ftocking upon it at the time when it 
was diftrained, was not diftrainable for rent, even though there 
were no other diftrcfs on the pretnifes; and therefore judgment 
rauft be for the plaintiff, (^i)” 


{a) This cafe was cited and relied upon 
by Mr J. Builer in Gorton v. Falkner^ 
E* 568.—See the cafes of Davies 


V. Powell^ Hth II Geo. 2. fup. 46; and 
Eaton V. So ithby^ HiL 12 Geo. 2. Jup> 
136. 


Hunter againjl French and Others. 

** Not being well, I did not go to Wejlminjler^ 

But my Brothers Abney and Burnett gave judgment in this 

cafe for the plaintifiT, the point referved being given up by the 

defendant. • piiiotiff" bp 

ajuryoftbe 

fttd county &e was duly and in a lawful manner acquitted** is proved by the prododtion of the record 
by which it appeared tiat the jury /onfui the pUnntiff not guilty^ and upon x\kzx judgment was entered 
timt tbiplmntiff Jhosdd go thoroo/ atfmttod. 


H. i 8G.2« 
T uefdayp 
Jan. ageh. 

Analleg:acioii 
in a drclara- 
tion (for a 
malicious 
profecution) 
that the 


6 Q. 


Th* 
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X744,5. The cafe was rpbkeii' to on the 3«d of November laft by Prims 

Huwteii plaintiff, and Bootle Segt. for the defendant i adcf 

4fa/^ is as follows. 

FftBRCH. 

It was an aAion on the cafe for a malicious profecution; 
wherein the plaintiff in the ufual form fets forth that the defend¬ 
ant caUfed him to be indicted for perjury, and that he &lfel7 
and maliciouily caufetj the faid indi£tmeat to be prefented 
againfl the plaintiff, and fuch proceedings were thereupon had 
that afterwards to wit at the feflions of our lord the King of 
oyer and terminer held at the caftle of York in and for the 
county of York on Monday the i8th day of ^uly in the 17th 
year of his prefent Majefty before Thomas Denifon £lq. one of 
the juftices alHgned to hold pleas before the King himfelf 
Thomas Birch £fq. one of his Majefty’s ferjeants at law and their 
affociates &c the faid Thomas Hunter (the plaintiff) hy a jury of 
the faid county of York ^as duly and in a lawful manner acquitted 
of the premifes in the faid indiffment /pecfed; l)amage 500/. 
Verdict for the plaintiff for 200/. 

And a cafe was referved for the opinion of this Court upon 
this point, whether the record of acquittal produced in evidence 
proved the plaintiff’s declaration as laid. The evidence pro¬ 
duced was a copy of the record of acquittal, whereby it appeared 
that the jury found the prefent plaintiff not guilty, and that 
upon that verdifi: the judgment of the Court was entered that 
the prefent plaintiff ihould go thereof acquitted. 

Bootle Serjt. for the defendant objected that the acquittal is 
by the court and not by the jury j and it appears by the evi¬ 
dence that the plaintiff in the prefent cafe was fo acquitted; 
and that therefore he ought to have fet it forth that he was ac¬ 
quitted by the judgment of the Court and not that he was ac¬ 
quitted by the jury, as he has done. For that the jury only find 
a perfon guilty i r not guilty of the fad, and then the Court 
paffes the fentence, till which time the party cannot legally be 
faid to be acquitted. He infilled that all the precedents are 
in this manner, that the pahy was acquitted by the Court, and 
not one that he was acquitted by the jury. And he cited 
Stroud V. Lady Gerrard; Salk, 8; Wentworth V. Wentworth; 

Cro, 
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O9, EUz, 453; Franas' fhr 6 gmprtM*i cafe, Gra. S&s. 563; and 1744,5. 
2 ASafirV JS^. of Hk Pkas ^ the Crown 243, arhere it is fidd 
there muft not only be an acquittal by a verdtd but a judg- 
meat thereupon quod eat fine die; for the bare verdi^ of hia 
former acquittd is not a fufficient bar without a judgment 
pleaded alfo; and ditto 306. [But, on looking into that, it 
plainly appears to relate only to verdids in civil adions. Vide 
14 Hen, 7. c. 30. there dtedj. He dfo^cited i Ld* Raym. 376. 

Saville v. Roberts where the record is fet forth at lai^e, and it 
is there laid that the party debito modo fecundum legem et con> 
fuetudines regni Angliae inde acquietatus fuit, prout patet per 
recordum &c; which ihews that the fame, as reported mSalk. 

13., is raillaken; for it is there faid that the record was et fuit 
inde per veredidum juratorum acquietatus, which (he faid) was 
the only book where any fuch entry could be found. 

e 

Prime Seijt, on the other fide, infilled that the entry was 
right; that a man might be properly faid to be acquitted by a 
jury, as he undoubtedly may be faid to be convided by the 
verdid; that the judgment was the neceflary confequence, and 
could not be refufed ex debitp juftitiae in a criminal cafe when 
the party was acquitted by a jury, for that no new trial could be 
granted; which we agreed. If this were not fo, he faid that 
the words “ by a jury of the faid county of YorP* ought to be 
rejeded, and then it would be well enough according to the pre> 
cedent in Lord Raymond} and the evidence (hewed that he was 
duly acquitted by verdid and judgment of the court thereupon. 

And he cited 2/<j^. 385. on Wefm.i, c, ii, Co,Entr. 2 $. b. 

Ybompf, Entr, 43. pi, 64. WiacEs Entr, 74. Yrem, P, C, a86, 

389. ClifVs Entr, 29, Herne s Plead, 88. 2 Hawk, P, C, 199, 

200. Hale's Hijl, P, C, 1 vol. 560, and 2 vol. 64, 300, 301, 2, 

4, and 5; and CoweWs Interpreter. 

My Brother Abney was of opinion that it was well enough; 
for that the words “ by a jury &c” might be rejeded. 

My Brotlier Burnett thought that they could not be rejede^; 
but that a man might properly be faid to be acquitted tby the 
jury at lead; that it is fufiicient to fay that a party is duly and 

in 
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1744,5. In a lawful manner acquitted by the jury {a). And he took 
Hvhmr notice where e&preis mdice is neceflary to be proved in thefis 

where not; that where a perfon is acquitted by a 
jury malice need not be proved at firft on the part of the {^ain* 
tiff, but it is incumbent on the defendant to ihew on the other 
fide that there was a probable caufe (^): but that where the in- 
didment is quafhed, it is necelTary for the plaintiff to prove ex- 
prefs malice; and this diffindtion he faid would reconcile all the 
differences in refped to this matter. 

I was of opinion that the words “ by a jury &c” could not be 
rejeded; they appearing from what my Brother Burneft faid 
to be very material words. 1 doubted whether a man could 
properly be faid in a legal fenfe to be acquitted by the jury; 
as the jury do not acquit him of the crime, but only find him 
not guilty of the fads, and then the Court acquits him of the 
crime. But 1 was clearly of opinion that the acquittal was 
fufficiently laid in the declaration; for I thought that the words 
might fairly be conllrued in this manner, that he was duly ac¬ 
quitted by the jury and in a lawful manner acquitted, and then 
it would be very well according to the precedent in Lord Ray¬ 
mond; to which conftrudion my Brother Burnett agreed. 


(a) In an action for a malicious profe- 

tution the pluntiff tnuft allege that the 
firofecution is determined, jlrundell v. 
Tregtne^ Telv. 1175 Lewif v. Ferrety 
1 5 /r. 114 •, Fijher v. Brijim, T)ou£l. 
21$, So in an aiSion for a malicious 
commitment on a charge of felony. Mir- 
gan V. HughtSy a Durtff. ii E. 22$. In 
fuch a cafe ftating that the plaintiff was 
dtfiharged from his imprifonment is not 
fufficient. lb. So in aftions for mali- 
cioufly holding to bail. Perktrv, Lang¬ 
ley, Gilb, CnJ. in Equ. 163; 10 Mod. 14$, 
209.—Entering a noli profequi by the 
Attorney General is not a termination of 
the profecution fo as to enable the party 
accufed to bring an aSion for a malicious 
profecution, becaufe new procefs may ftill 
iffue on theiame indigent. Goddard v. 
Smith, 6 A^d. 261. , 

(b) Malice and the want of probable 
«aiife nuft both concur to fupport an ac¬ 


tion for a m 0 iri >us profecution. Malice 
may be implied from the want of probable 
caufe, but not c converfo. Sutton v. 
Jehit/lsne, 1 /•>. E. 545.—An adion 
will lie fora malicious profecution, though 
the indidment be defedive and cannot be 
fupported in law. Jonei v. Gwinne, Gilb- 
Caf. in Equ. 201, 210,221; and to Med. 
217 i Chambers v. Robinfan, 2 Str. 691 j 
and JVicis v, Fentham, e^D.l 3 E. 247. 
—But no adiun can be maintained for a 
malicious profecution before a court mar¬ 
tial for an offence cognizable by that 
Court: nor for delaying to bring an of¬ 
ficer under arreft to a court martial, it be¬ 
ing a military offence. Sutton o.Johnftant, 
i D. a E. 493.—Nor can fuch an adion 
be maintained againft an officer in the 
army for an improper exercife of bis 
power flagrante bello and out of the king¬ 
dom. Banvis v. Ktfptl , a fPiff, 314. 


However 
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However tile matter was ordered to be fpoken to tgain: 
Imt, as I faid before, upon its comkg on this day, the counfel 
ibr the'defendant declined Qieaking to it; 

So Judgment for the plaintifT accordiiig to the rule.^ 


521 
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I —gWlMt 
HuNTtft 

f IIKNC«U 


John Gott and Mary liis Wife tLgainfl Hbnrt 
Atktnson Son and Heir of Henry Atkinson 
of Otley Efq. deceafed, William Vavasor, 
Thomas Micklethwaytb, and Henry Atkin¬ 
son of Leeds, Devifees of certain Lands of the 
faid Henry Atkinson. 


«£)EBT. The plaintiff declares on a bond dated the ift of Adcvifeedf 
November 1737, whereby Henry j^kinfon decealed be- jjfol 5 *ilDd« 
came bound to the plaintiff Mary when fde in 200/. and bound 
himfelf and his heirs; and he lays his damage at 10 4 PW tba 

detifor't 

debts, Sec 

The defendant Henry Atkinfon (being an infant) by his guar- f“d under 
dian pleads riens per difeent {a ); and the plaintiffs pray judg- 
ment againff him of affets cum acciderint. c. 14. 

Bamet 164 . 

S. C. 

The defendants WilRam Vavafor and Henry Atkinfon^ two of 
the devifees, plead that the teftator died (eifed of divers lands 
and tenements in the county of York to the value of the debt; 
and that in his life-time, on the 21ft of Augnji 1743, he made 
his will and gave to the defendants WUUam Vavafor Thomas 
Micblethwayte and Henry Atkinfon all his melUiages lands and 
tenements which he bad any power to dilpofe of by his will 
£cc and all his goods and chattels and other jferfonal eftatb 
whatfoever upon this fpecial trull and confidence, that in fuch 
convenient time after his death as to them Ihould feem proper 
they fhould fell and difpofe of fisch bis meffuages &cc and alfo 
all hie goods &c for as much money as could be reafonably got 


(a) If the heir pay his ancefter’s debts 


to the value of the land defeeaded, be may 
hold the land dtfcharged from the other 
debts of the anceftor, Butihy v. Nights 
itigakf J Srr.665.—But he cannot plead 

4 R 


that he claims to retain a certain fum for 


money laid out in repairing the premiles 
defceiided. Shrtduurtb v. NtvilUt 1 
«YA, 454 . 


for 
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for the fdoae, imd that the faid three defeodants ithovld and 
the moaey arihng bj fuch iales in payment of h» juft 
debts and funeral expences'; and if it Ibould happen that any 
furplus ftiould remain after all his juft debts axKl funeral ex- 
pences paid and fatisfied, then upon tiiis farther truft that the 
faid defendants Ibould pay over the fame to his dear and loving 
wife ^/izahth Atkinfon^ to whonf he gave and bequeathed fuch 
furplus money; and he gave his faid truftees power toxledudi out 
of the money io railed their charges and expeoces in the execution 
of the faid -truft. That the faid Henry Atki^fon died on the fame 
day, and that at the time of his death there were divers other cre¬ 
ditors of the inteftate, as well upon bond as upon limple contrad, 
belides the plaintiffs; and tlrat at the time of fuingoutthe original 
writ, nor at any time before or fince,the faid defendants are not 
and were not devifees of any lands &c of the faid teftator other- 
wife than upon theiruftsand for the puipofes afbrefaid; and that 
thofe whicli were devifed to them all remain unfoid; and this 
they are ready to verify ; wherefore &c. 

The other defendant Thomas Micklethvoayte pleads, and fays 
that he cannot deny the aAion of the plaintiffs, uor that the 
bond is the deed of the teftator, but that the devifor in his life¬ 
time made his will as aforcfaid, and fets forth the fame as in the 
other plea, only omitting the devife of the furplus to his wife; 
and fays that he n^ver entered into the lands &c devifed to 
him and the othef defendants in truft, but has totally refufed 
to accept of the truft, and has not at all intermeddled therewith; 
and this he is ready to verify &c; wherefore he prays judg¬ 
ment whether he ought to be charged with the faid debt by vir¬ 
tue of the faid bond, except in the faid meftuages &c fo as 
aforefaid devifed to the faid three defendants. 

The plaintifts pray judgment againft the defendant Mickle- 
tbwayte of their debt and damages to be levied of the faid mef- 
fuages &c fo devifed as aforefaid* 

K 

' And they demur to the plea of the other two defendants; and 
|br caufes of demurrer fhew that the plea is pleaded in bar of the 
adion, whereas it ought to have been pleaded in bar of the 

execution 
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exeeutioA df tlbe judgUMtit for the debt tmd damages on any 
other lands or teoetnenTa or in* any other manner than on the 
lands and tenetbenta in the plea mentioned, and for that the 
lands and tenements fo mentioned and devifed are hot; {ntrd- 
cubrly fpecihed >or defcribed; nor havo they cOhfeiled or 
arcknowledged any lands or tenements,devifed tvhdreof the de- 
vifor died feifed in fee, nor In what plaoe or places, coonty, or 
counties, the lame or any of them lie. 

¥ 

The fatd two defendants Join in demurrer; and upon this 
demurrer it came before the Court. 

Draper Serjt. for the plaintiff infixed that thns was not a 
pl«a to the a^on, becaufe the bond is admitted. And for this 
purpofe he cited Cartb. 353,,354, and 5 Mod. 119. Redjbaw ▼. 
H^ber. But thefe are quite to another ptHpofe. He infilled 
alfo that the lands and tenements confefled ought to have been 
particularly defcribed, and where the fame lay, that the plaintiff 
might be informed how to take out execution againft them. 
He faid that this was alfo held to be neceffary in the cafe of an 
affion againft an heir; and that it was faid in the feventh fee- 
tion of the ftat. 3 & 4 ir. ^ AT. c. 14., that the deyifees fhould 
be chargeable juft in the fame manner as the heir. And he 
infifted that this cafe was plainly within fefL a. of that ftatute, 
entitled ** an ad for relief of creditors againft fraudulent de- 
vifesthe words being very general, “ that all wills &c fhall 
be deemed and taken to be fraudulent and void againft the cre¬ 
ditor or creditors of the devifor.” 

JSoode Serjt. for the defendants ipfifted that this was a good 
plea in bar of the adion, foi;^ that the defendants as devifees 
were not liable to any fuch adion at common law; and if 
therefore they were not within the ftatute, no fuch adion 
would lie againft tliem* He faid they were plainly not 
within the ftatute; for taking it that they were within the 
words and intent of the fecond claufe, which he did not 
admit, they were excepted out of it by the fourth fedion; 
the words of which are “ that where there fhall be any devife 
or difpofition &c of any lands &c for the railing or payment of 
any real or juft debt or debts, or any portion or portions iiim 

2 cr 


5*3 

744.5* 

Govt 

Qgatnfi 

Atkinson. 
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<7441S* jor fums of money for any child ta chUdrea of any porfonodbftr 
than the lieir at law in purfuance of any maniage €oatra<% or 
■^Stveroent in writing made bona £de before foch marriage, &e 
fame and every of them fhall be in full force; and the land* 
£cc ihall be held and et^oyed by the devifee or devifees for ftieh 
eftate or intereft as fhatl limited or devifed until foch debt or 
debts portion or porjtions fhall *be raifed paid and ^uisfied.** 
He admitted that if the cafe were witfaia the iiatute, the objec¬ 
tion that the lands &c were not particularly defcribed would have 
been good; but he relied upon It ^hat the cafo was <not wkhm 
the ftatute. 

I WAS rather inclined to he of opinion thatfhe cafe would 
have been within the iecond fedlion of the ftatute, if it had not 
been excepted, the words of the^clauie being very general. 
But I was clearly of opinion that it was within the exception ; 
that therefore this adion would not lie, and confequently that 
the plea was a good plea to the adion ^ for though the bond 
was admitted, it was not admitted that any adion lay upon k 
againft thefe defendants, but expiselsly denied. 

As the exception is worded, if there had been a devife for the 
payment of any particular debt upon fimple contrad, it would 
have been a good dcrife even againft the plaintifis, though bond 
creditors; much more when the deviie is for the payment of 
all the teftator’s Jnft debts, and conieqnently the plaintiff's 
among the reft. Though the law indeed is otherwife, It is i]k>ft 
•equitable that all a man’s juft debts Ihould be paid equally; and 
whenever there are equitable affets, a Court of Equity always 
diftributes them equally amongft atl the creditors. But to let 
the plaintiffs prevail in this adion, would be quite to •overturn 
the intent of the devifor and to give the plaintiffs a preference 
over the reft of his creditors in refped to the lands devifed. 
And as to what was faid by Draptr that by tins mean the plain¬ 
tiffs would be without remedy, it receives this plain anfwer, 
that they have the fame rqmedy as dbe reft of the creditors by 
a bill in Equity. If this had been a cafe within the ftatute, I 
was clearly of opinion that the other olijedion, that the lands 
were not particularly defcribed, would have been t fatal ob- 
iedion^ the ftatute plably potting a devilee on the iame foot 

as 
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,M tke heir; and it has been often holden ta be a good objeRion 1744,5. 
in fuch an a^on brought againft the heir. 

ArKiifioN* 

Mr. J. and Mr. J. Burnett, were of the fame opinion. 

So judgment was given againft t^e plaintifts for thcfe two 
defendants; and the counfelYor the plaintiffs did not chufe to 
■enter up any judgment againft the defendant Mkkletbwayte 
upon his plea, but contented thcmfcives with taking judgment 
againft the infant heir cuni.aftets aedduint.” 


Winifred Jackson agairji Thomas Sharp. 

^ASE. The adion i*s brought for a malicious profecu- 
tion [a)', in which an indidment (^) is fet foith in the 
dedaration found at the feifion of oyer and terminer for the 
city of L4)ndon held at the Old Bailey on the 14th of yanuary 
16 Geo. 2.: but the plaintiff docs not fet forth the iodidmentin 
haec verba, but only fays tliat the jurors by the faid indidment 
upon their oath did prefent; and then fets forth four Eq^ 
India bonds fpecified in the indidment, and (inter alia) in felting 
forth the firft bond faith with intereft for the fame as therein 
VIAB mentioned} and in fetting forth the fecond third and fourth 
faith with fuch intereft for the fame as IS therein alfo mentioned', 
and afterwards it is fet forth that the Eqjl India Company 
having on the 21ft day of June in the year 1729 given due 
and public notice in the London Gazette for the payment and dif* 
charge of the ftrft of the before mentioned bonds, fuch bond 
by virtue and according to the tenor of fuch notice ceaftd to 
carry any farther intereft from and after the 31ft day of Z)e- 
cember then next enfuing; and it is fet forth in the fame man¬ 
ner in refped to the three other bonds, only the notices and 
times ceafing of payment were laid upon different days, but the 
word Jben next enfuing is made ufe of in the fame manner. 
And the plaintiff lays her damage*at 3000A 


II. iBGeo z. 

T'upiday, 
Kcb. 5ih. 

In an a£.\ioa 
for a mali¬ 
cious plOiC- 
cation in 
charging the 
plaintiff 
coaipiring 
withotherato 
defraud the 
defendant of 
the intereft 
of an Eaft 
India bond* 
the declara¬ 
tion Aited 
that the bond 
bore intereft 

as toerein 
7/ (not muas) 
jneniiontd/* 
and held 
good* 


(fl) See Hunter v Ftench^fup. 517. fpiracy to cheat and defraud chc defenJ- 
(i) It was an indictment againft the ant. 

4>IaintiflF and three other perfons for a coo- 

6S 


A ver- 
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A vefcKd was ^reri for the plaintifT; damages top/. And't 
cafe was referved for the opmion of the Court whether the iit- 
didment produced in evidence fupported the declaration; and 
upon this cafe it came before the Conrt. 

Skinnir Serjt. for the* plaintiiT. Prime Serjt. for the de¬ 
fendant* < 

The only objeAions were, 

I ft, That in fettlng forth the three laft bonds the plaintifif 
{hould have faid was and not is; both the bonds and indidment 
being of a time paft. 

adly. That the words then next muft relate to the 31ft of De¬ 
cember next after the indidment, and not the 31ft of December 
next after the notice; and if fo, the declaration varies from the 
indidment. 

To fupport thefe objedions Prime Serjt. infifted that it did 
not appear that the bonds did ftill fubfift; and if not, it could 
not be faid of them “ as is therein mentioned.’* And he cited 
the cafe of Dr. Drake reported in Salk, 660, and in the reports 
of Lord HoU\ time 350, where upon a fpecial verdid judgment 
was given for the defendant, becaufe the word nor was in the 
information and the word was not in the libel. But that cafe 
is very different from the prefent, becaufe that was an inform¬ 
ation for a libel, and it fet forth that the defendant did make 
a libel, in which libel were contained divers fcandalous matters 
fecuiidum tenorem fequentem, which was held to be the fame 
as fetting forth the libel in haec verba, which formerly was 
thought necellary to be done, though of late it has been feveral 
times determined otherwife, and it is now a fettled point that it 
is not. He cited likewife Dyer 299, 300, where the demife 
being laid to be by a perfon in the life time of his father, whofe 
heir he was, though his father was dead at the time of bringing 
the ejedment, was held not to be good. And the cafe of 
Wunderburg tdc v. B/aiCf where in an information ** pro domino 
protedore,** without faying,**pro domino protedore etfeipfo^ 
was held not fuificicnt. And the cafe of Bonner v. Walker^ Cro, 
Eliz, 524, where the ilTue in replevin #as whether the place 
where &c was the freehold of the avowant, and it was found 
by the fpedal verdid that it Was the freehold of the avowant’s 
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ivife, and the Court werec^aion agatnft the avowant; for 1744,5, 
when he fay« it was his freebdd, 4 t mnft hie intended to be his jTcas^ 
foie freehold and in bis own right. And the cafe of Odell v^ 

Moreton Cro. Jac, 2 J4, where upon a wnt or error from a 
judgment in Du>^bam the writ of error was holdea not to be good, 

I)ecaure it recited a judgment before tbe»Bt&op and eight Juftices, 
whereas the judgment removed appeared Vo be before the Bl(hop 
and nine Juilices, v/s. one Sir M. Unley who was not mentioned 
in the writ of error. He aifo cited the cafe of Sberley v, Ukder^ 
bill, where a writ of error was holden not to be good, (but was 
amended) becaufe it recited a record between Gearge Sberley 
Knight and Baronet and Underbill, whereas by the record it ap> 
peared that Sberley was only a Baronet and not a Knight. And 
JStrange v. Grecnbil, 2. Lev* 1 65 . where updn a demurrer in 
debt on a bond quantoginta was holden to be an impoflible word 
in the declaration. And the cafe oiBucl^om v. Hojkins, Salk, 52.; 
but this is but an infenfible cafe, and fo far as it is to be under* 
ilood is rather an authority againft the defendant. And the cafo 
of the ^een v. Ewer, 2 Lord Raym. 756, where judgment upoa 
a demurrer was given for the defendant in a feire facias brought 
on a recognizance:, becaufe there was a material variance between 
the feire facias and the recognizance. And the fame book 1170, 
reported likewife in Salk, 66q., where a writ of error was quaihed 
between Darby v. Anely, becaufe there was a material variance 
between tbe record recited in the writ of error and the record 
returned. And the cafe of Cbetky v. Wood, SaUt. 659, where 
the plaintiff declaring on a recognizance and not fetting it forth 
Tight, on nul tiel record pleaded judgment was given for the 
^defendant* 

But we were all clearly‘^f another opinion, and thought that 
the cafes cited by Prime were not at all parallel to the prefeot 
cafe. 

We thought that, fpeaking of a thing paft which ftill exifts, 

St may very p>roperly be iaid was umd is, as in the cafe of a 
cuAom ; and that therefore either of the words might be made 
ufc of in the prefent cafe. As to what was faid, that it does not 
appear that this bond is ftill in being, it muft be taken to exift 
at the time of tbe indidment found, tHiherwife the grand jury 

9 could 
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1744, y could not have found it; and that i« enough for the prefent pur* 
Jacicwi* declaration in this rcfped being in the very words of 

MMnfi the indidmcnt. 

oH A R 

And fo is the declaration in the other places, where the ob- 
jcaion is taken to the word iben.^ And we were all of opinion 
that the word ** then” Inuft relate to the time of the notice, being 
the proximum antecedens; and that the objedion would have 
been much ftronger, if the word “ then” had been omitted. 
The decfaration in the prefent cafe does not fet forth the indid* 
nient in h«c verba (<»), nor fecundum tenorem fequentcm; fo 
the cafe of the ^leen v. Draie is in no wife parallel to this. 


We therefore over-ruled the objedions; and judgment was 
given for the plaintiff.” 


{«0 R. V, May^ DougL 193, it was 
holiicn that the words (in an indiL^ment 
for perjury committed on the trial of an 
ipd dtmciit for an afl^ult) in manner and 


form following, that is to fiy/' did not 
bind the party to recite the former mdid- 
ment verbatim, nor render the omiffioii 
of the word despaired*’ &taL 


H. i8Geo. 
Wfdnffday, 
Feb. 6th. 

Apreerptout 
cf an inftr-or 
court “ 10 at* 
tach or dif. 
train’’ the 


Johnson againft Warner and Another. 


'^RESPASS for breaking and entering the plaintiff’s houfc at 
Bradley in the county of Berby^ and taking and carrying 
away divers goods and chattels belonging to the plaintiff 


goods of the 

The defendants pleaded not guilty to all the trefpaffcs, except 
the breaking and entering the houfe and taking the goods j and 
—The pro- as to that they pleaded two juftifications, refpeding two feveral 
VnillKiot parts of the goods Ipecihed in the declaration. 

court may be 
pleaded by 

breaking and entering of the houfe and taking fome 
Acinihecife of the goods (fpccifying which), they pleaded that the Honor of 
the court; Tutbuty in the counties of Stafford and Derby was an immemorial 
cafe of the honor and parcel of the Duchy of LancaJUr; that at the Court 
party atfo. Baron of the King of the Honor of Tuihttry holden on the i8th 
—if it be of January 174a before W. Ward^ J» Dean^ D. AJile^ and P, 
pfcMhat a Warner^ fuitors of the faid Court one /T. Hall levied his plaint 

precept ifloed 

«Mit of ta ififrrior court. It will be taken ibat it wai iffiied by the Judge ofthatcourt. 

againff 
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againft the now plaintiff in a plea of trefpafs on the cafe to the 1744,5* 
•damage of Hdl of 39it d, for a caufe of adion arifing within 
the jurifdiaion of the faid Court j and thereupon Jiicb proceedings 
vjere bad in the faid Court &c that afterwards at the Court Baron 
of the faid Honor holden on the 8th of February 174* before 
W. Ward &c &c fuitors &c there ijfuyd out of the faid Court a 
certain precept in writing direded to th^ two defendants bailiffs 
■of the faid Honor and minifiers of the faid Court, commanding 
■them to attach OR diftrain the plaintiff by his goods and chattels 
within the faid Honor fo that he might be and appear at the then 
next court on the ift of March then next to anfwer the faid Halt 
&CC ; that the precept was delivered to the defendants to be exe¬ 
cuted, by virtue whereof they entered the faid houfe, being 
within the jurifdidion of the Court, and attached took and 
carried away the faid good& for the caufe aforefaid; that the 
defendants at the next court holden on the ift of March returned 
the faid precept ferved and executed; and that the plaintiff had 
not yet appeared to the faid plaint in the faid Court. 

And as to taking away the refidue of the goods (mentioning 
them,) they juftified under a fimilar precept direded to them, 
which was iffued out of the hundred Court of Jppletree holden 
at Sudbury before the Steward of that Court. 

To this plea there was a general demurrer. 

Beljkld Serjt. for the plaintiff took feveral objedions to the 
plea. 

iff. The fecond part of thejuft^cation under the precept from 
the hundred Court is bad, for that gives no anfwer to the breaking 
of the houfe ^ and that part of the trefpafs being unanfwered, 
there is a difcontinuance, 1 Rol» Rep» 135. iy6* 

ndly. Both the precepts are bad, being in the disjundive to 
** attach or diftrain,** and therefore uncertain and void. An at¬ 
tachment and diftreft are of a different nature; the former alters 
the property of the goods, the latter does not. And beftdes an 
attachment does not lie in inferior courts, i Buj^r. 52; Teh> 

*94» Cro. Jac, 2555 1 RoL Abr, 780. 

6T, 3dly, 
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3dly, The precepts are too general; they are to attach the 
plaintiff by his goods and chattels generally. But tbefe diftreffea 
are only in the nature of a notice, to compel an appearance. 

4thly, A talker proceffum eff in inferior courts is not fulHdeot; 
all the proceedings ought to be fet out. Sir 7 , Jon* 129: 
2 Lutw, 1413. 

jthly, No place or ,vill is heri alleged where the caufe arofe 
within the jurifdidion. 

6thiy, It is not faid by whom the precepts were iffued, whether 
by the fuitors or the fteward. 


Draper Serjt., in anfwer to the firft objeflion, faid that only 
one breaking was alleged in the declaration, and one was jufti- 
(ied, which was fufficient. 

2dly, An attachment againft the goods is the (iril procefs in 
adtions of trefpafs on the cafe; it is only to compel an appearance, 
and is in the nature of a fummons. Dalt. Sber. c. 31, 32. 

152, 3. Finch. 545, 6. In the fuperior courts goods at¬ 
tached are forfeited and may be fold, but in inferior courts they 
cannot be fold. Cro. Jac. 253. And when it is faid in the 
books that an attachment cannot be iffued out of an inferior 
court, it is only meant that kind of attachment by which goods 
are forfeited and fold, or under which perfons are taken, or the 
profits of land diftrained. 

3dly, The procefs is always general: but the officer muff take 
a reafonable diffrefs, otherwife he is liable to an adion on the 
cafe on the ffat. of Marlbr* 32 Hen. 3. e. 4, but not to aii 
adion of trefpafs, 

4thly, Taliter proceffum eft is fufficient in the cafe of officers 
of the court, and perhaps alio in the cafe of the party ; 
X Lard Raym. 80; 1 Fen/r. 369; 2 Luftn. 1414; 2 Lev. 81; 
3 Lev. 20; 3 AHeb. 126; 2 Mod. loi, 195 (i); and in this cafe 
all the proceedings in the infericMr court are let out in the plea. 

3thly, It appears that the houfe was broken and entered at 
Bradley within the jurifdidion of the honor court, and that the 
goods were taken within the jurafdlfftonof the refpedive courts. 

(a) Say 82. J and Rmlanis. VtaUf Cmp. 18. S. P. 

{b) ^etiX^Ftttricky.ytbt^'H, ^Lev. Though this mode of pleading was not 
40), 4; Murray Wilftn. 1 VTtlJ. 316; allowed before the time of Charltt the 
Adami V. Frtmany 2 Wt^. 5. and 8t j I Second. 

9 


If 
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If it did not fo appear, ^he obje^tioa arifing from the want of a 1744, jV 
^enue is cured by the ftat. 4'& 5 <’• 16. it not being fpectally 

.pmnted out as a «attfe of demurrer; 

6thly, It appears that the precepts were ifliied out of the re- 
fpedive courts, that is, the one by the Aiitors who are the 

judges, and the other by the-fteward«^ 

# 

* • 

7 he Court overruled the objedtions and gave 

Judgment for the defendants 


(fl) The reafoos given by the Courf do 
not appear in tlic Lord Chief Jufticc's 
papers, but according to Mr. J. Abnty'i 
(lucc tne Court agreed with Mr. Scrjt. 


Z>r^er in hisanfwers to all the objedlions. 

(i) See Moravim v. Shper^ M, 1 1 Gfi, 
1. /up. 30; and Mucfi v. Jamtif M. 
It Gto, t-/up. las. 


Childs agatnjl Prows 


II. iS'Geo.s. 
Monday, 
Feb. iith. 


**A difcharge the defendant out of Bringing an 

cuftody, becaufe he was not charged in execution within 
two terms after judgment, according to the rule of E, 8 Geo, i, within two 

terms ii not 


Copper Sent, for the motion. equivalent to 

charging the 
defendant ia 

Wynne Serjt. fhewed caufe againft the rule; and admitted that tllhin t^o 
•no execution was fued out againft the defendant in time, but in- a'”* 
fitted that an aftion was brought upon the judgment in the fe- 


cond term, which ought to be conlidered as a charge in execution 
jyithin the meaning of the rule, or at leatt that it was a fufficient 


caufe why the plaintiff had jiot proceeded to take out execution 
within the time preferibed by the rule. 


But nue were all clearly of another opinion^ that it was no 
•charge in execution. And we would not give fo much counte¬ 
nance to this method of proceeding by adlion upon the judgment, 
when the defendant was liable to be charged or taken in exe¬ 
cution (though by law this may be done) as to allow it to be a 
fufficient caufe. 


We therefore made the rule abfolute {a)** 

[a) See rule of Court, H. 8 G, s. C. B. 
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iiiBOee.*. Parnham and Three Others aminfl Pacey and 

Monday. i ° 

j?eb. iiih. Seven Others. 


The defend- 
Rfits jufttfiedf 
io ire^pafs, 
^nder a right 
cf common of 
pa(ture: the 
plain iiiF re- 
p'ied an in- 
t.Iorure and 
approvement 
of the place 
where dec by 
the lord of ehe 
manor, aver- 
ling a fuf« 
ficiency of 
common left 
/or the de- 
fendant *'and 
all other per- 
fons of right 
having and 
nfing com¬ 
mon dec;** 
ihedefendant 
traverfed the 
fufficiency in 
thofe wordi; 
and after vcr- 
diA for the 
plaintiiFoa 
an ilTu on 
Ait traverfe 
the Co rt re 
fufed logrant 
a repleaoer, 
faying thofe 
wordi meant 
^'all perforii 
Jiivingaright 
to ufe the 
commoiu’^ 


trefpafs for breaking and* entering the plaintiffs’ clofe, 
and eating the grafs with Iheep dec, the defendants juftified 
under a preferiptive right of common of pafture in the place 
where &c parcel of the wafte or common called Mapperley Plains 
otherwife Mapperley Hills in the town oiNottingham, in the de¬ 
fendant Pacey, in right of a certain mefluage with the appurte¬ 
nances in Nottingham, of which he was feifed in fee, for all his 
commonable cattle levant and couchant at all times of the year. 

M 

The plaintiffs replied that the waffe or common called Map¬ 
perley Plains &c had been immemorially parcel of the manor of 
Nottingham; that the mayor and burgeffes of Nottingham were 
feifed of the faid manor, and that before the time when &c they 
enclofed and approved the place in queftion, part of the faid 
wade or common called Mapperley Plains, there being then left 
in the refidue of the faid wafte not inclofed fufiicient common of 
pafture for all the commonable cattle of the defendant ( Pacey) 
levant and couchant upon his faid meffuarge &c and ** of all 
other perfons of right having and uftng common of pafture in the 
faid wafte &cand that the mayor and burgeffes afterwards 
and before the time when &c demifed the faid clofe &c to the 
defendants for 999 years, by virtue whereof they entered &c. 

The defendants, in their rejoinder, traverfed the fuflSciency 
of the common not inclofed left for the commonable cattle of 
Pacey and “ of all other perfons of right having and uftng coir- 
mon of pafture in the faid wafte” &c. 


Upon this traverfe an iffue was taken. 

t 

And after a verdiA for the plaintiffs, the defendants ohtuned 
X rule to Ihew caule why a repleader ihould not be awarded 

• which 
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which after argument was diicharged (tf), and the {dai&tifis had 


judgment. 

(a) The following account of this cafe 
K taltf n from Mr. MS. * ** Beetle 

Sfrjt. obained a rule to (Iww caufe why 
the entry of final judgment fliould not be 
ihiyedi and why a repleader Ihould not 
awarded; and he and Siimter King’s Serjt. 
infifted that ** having and uilng” was an 
immaterial ifllte and too narrow $ for every 
one having a right might not poflibly ufe 
it. And therefore the HTue ought to jjave 
been onfy en the right rf conmum^ and^not 
on the ufage. This is not only an im* 
proper ifliie, but quite immaterial, like 
debt upon bond and payment befi>re the 
day. Ore. Jae, 434; Gem. Rep. 14S: 
Salk. 223: and 2 Lev. 11. And an im¬ 
material tfFue is not aided. 1 Lev. 3 a. 

' For the plaintiffs Jf'dleSy Belfield^ and 
Scrjts. argued that by l^w and 
within the flat, of Merten z Infi. 87. 
Lords may approve the wafte and com¬ 


mons that the tenarits do not ufe, leaving 
fufficient common of pafture at the time 
of the approvement. **Ufing and having" 
imply no more than a preferiptive right; 
ulagelh the evidence of theright. Gedb.ig\ 
t Sid. sip. The ifltie is not immaterial, 
and if it be only improper, a aepleader 
ought not to be awarded. 1 Lord Retym. 
167 (1}. The true rule is that wdiere the 
Court can give judgment on the whole 
verdidtand pleadings no replcader ought to 
be awarded, i Lev. 32. 

By The Ceurt, Here is fuScient for the 
Court to give judgment upon. In the 
plea and ilTue it is of rig^t having and 
ufing common," diat is ** all peribns 
having a right to ufe the common." 

And per the Chief Juftice and Burnett 
J. the plaintiS bad judgment, j&ney J. 
being a burgefe of Nottingham gave ne 
opinion." 
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Parnmam 

€igaimfi 

PacCYw 




. (i) Cary v. Hlntoo, z Str. 973. S. C. 


The King againji The Archbifliop of York and 

Hayes. lath. 


** impedit. The defendant moved to plead 

^ on the ftat. 4 & 5 y^tt. c, 16 (i). 

Tlie objedion made againfl: it by Agar Scijt. was 
?King was not bound by this ilatute, becaufe not exprdsly 
-I named. That the words of the claufe being “ plaintiff and de- ^ ^*** ** 
-‘fendant** could never be intended to include the King; and 
'that it is plain by the next (r) claufe that the King was not in* 
tended to be included, becaufe there are dirediohs concerning 


two pleas Whea tha 
Kiag is 
plaintiff io ■ 
uareimpedit 
the defendant 
' that the cannot plead 


{V) By fe^ 4. it is enadnd that ** any 
. defendant or tenant in any aAton or fuit. 

• or any plaintiff m replevin in any court of 
record," may, with the leave of the feme 
oourt./piead as manyfeveealinaticnasbe 

ifliall think neceflary for Ais defence. 

(r) The fifth feRion provides that if any 
Juch matter detaXU upon a demurrer joined, 

• be deemed infiifficieat, coils (hall be given 

^ 6 


at the dHcredon of the Oouft: or If a ver- 
difi (hall be found upon any ifliie in the 
(aid caufe for the plaintiff or demandaau 
cofts (hall be alfbgtven in the like manner, 
unlefe the Judge wito tried the ifTiie (hall 
certify that the feid defendant or tenant or 
plaintiff \a replevin had a probable caufe to 
plead fucb matter &c. 


u 


tlie 
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1744,5, the payment of cofts in eafe there is a demurrer to tlie pleaa or 
Th^KiMo * verdia for the plaintiff and the* Judge does not certify that 
there was good caufe for pleading fuch double matter. And he 
bifliop of faid that it had been holden that the llatutes of jeofails do hoc 
extend to the King. That the Court of King’s Bench had de¬ 
nied a defendant to plead |wo pleas in an information in the na¬ 
ture of a quo warranto,(<»), though by the opinion of fix Judges 
againft fix that is to be confidered as a civil adion {6). That 
the fame had likewife been denied after two folemn arguments 
in the Exchequer on an information of intrufion (4-), which is 
certainly a civil adion, where it was holden {P. 16 Geo, 2.) that 
the King was not within the words (</) or intent of the ftatute. 

Bootle Serjt. for the defendant infified that, this being a civil 
adion, the King was within the intent of the ftatute; it being 
a remedial law, and therefore included though not exprefsly 
named. He relied much upon the exceptions in the provifo (4) 
of fome criminal profecutions, and faid that exceptio probat re- 
gulam de non^exceptis. He admitted that it had been denied 
in informations in nature of a quo warranto, but infifted that 
they arc to be confidered as criminal profecutions, and fo there 
is a great difference between thofe and the prefent cafe. And 
he endeavoured to make a diftindion between, an information 
for an intrufion and the prefent cafe. He relied likewife on 
the flat. 9 jiln. c. 20., which extends the flat. 4 & 5 An, to 
writs of mandamus and informations on that ftatute. 


I THOUGHT it a difficult point, and defired time to con- 
* fider of it, and fo did my Brothers Abney and Burnett} but tliey 
feemed inclined to think that two pleas could not be pleaded in 
the prefent cafe. And 


(a) Vid. R, \,Feley^ cited in Pari. Rep. 
10. But nowbyftat. $zGea. 5. c. $ 9 .J. 1., 
which allows a defendant to plead, to an 
information in nature of a quo warranto, 
'that he has exercifed his office or franchiC: 
for fix years before the exhibiting of the 
infonnation, he may plead feveral mattere, 
with the leave of the Court. 

(^b) R, V, Bennet, 4 Gee, t. i Str. loi; 
anddted laPar-i. 10, ti. This point 
was again doubted in R. v. Jeneit M. 
10 Gto. t. 8 Mai, aoi. But in a fiib(e> 
quent cafe, R. v. Frencit, zD.li B, 484, 

6 


the Court of King's Bench granted a new 
trial, faying that of late years a quo war¬ 
ranto information had been confidered 
merely in the nature of a civil proceeding, 
and that there wcie feveral inftanccs fince 
the cafe in Suanie in whidb a new trial 
had been granted. 

(f) Tht Attorntj General v. AttgeaJ, 
Pati, Rep. i. 

(d) Except in certain cafes enumerated 
in fed. 24. 

(e) Scd. 7. 

My 
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My Brother jiSney cited 2 hjl, 424, and SaviU a., where it 174^ 5. 
was holden that the ftatute of Weflm, 2. r, 30. concerning nifi ThlKi^ 
prins does not extend to the King {a ); and that although the 
adtis general, yet a nifi prius cannot be granted where the King bilhopof 
is party, or where the matter toucheth’ the right of the King, 
without a fpecial warrant from the King or the confent of the 
Attorney General. He faid likewife that*r. 31. of the fame ad, 
concerning bills of exceptions, was never thought to extend to 
the crown (^). And he mentioned fome cafes (<•) where fuch 
pleas had been denied; and Taid that he thought that the ftat. 

9 Jtt. c. 20., extending this ftatute to writs of mandamus See 
rather ftrengthened the objedion. 


Burnett J. alfo cited a cafe, where it had been holden that the 
words “ plaintiff and defendant” could not mean the King.” 

-^The rule, for leave to plead double, was in the Eqfter 

term following, difeharged Vid. Barnes^ 353. 


(fl) R. V. Dyde and another., 7 Dunf, 
y Raft 661. S. P. 

{b) The ftat. Weftm, t> (13 EJ. i. 
ft. I.) c. }!., which gives the bill of ex¬ 
ceptions, ufes thefc words “ When one 
that is impleaded before any of the Juftices 
doth allege an exception” Sic. Lord Coke, 
in bis comment on this ftatute, 2 Inft. 
427, (ays This ad doth extend as well 
to the demandant or plaintiff as to the 
tenant or dtfendant in all aHms real per- 
Jonaland mixed.” And in R. v. Higgins 
and others, on a trial at bar of a quo war¬ 
ranto information, a bill of exceptions 
was tendered by the defendant’s counfel, 
and allowed by the Court, though it does 
not appear that the cafe was afterwards 
jirgued in the Court of Error, i Ventr. 
366} Sir 3 ". Raym, 484 5 and Blin. 91.— 
So in the cafe of informations in the ex¬ 
chequer, Lord Hardwicie (Rep. temp. 
Hardvo. 251) faid that when he was At¬ 
torney General he had known a bill of ex¬ 
ceptions sdlowed, " but then (faid his 


Lordlbip) they are fTroperly civil fuits for 
the King’s debts: Ca in devenerunt; but 
they are called the King's aiftions of tro¬ 
ver, and before thclate aift of parliament the 
King recovered nothing but the value.”— 
But a bill of exceptions cannot be allowed 
by the Juftices of the peace at the quarter 
feffions on the hearing of an appeal 
againft an order of removal. The King v. 
The Inhabitants of Prefton, Rep, ten^, 
Hardiv. 249. 

(e) “ y/ttorney General r. Bulihy (i), 
in the exchequer. M. to W. 3. The 
defendant died after the verdidt and before 
the day in bank; and per Cuiiam, the 
crown is not within the ftat. 17 Car. a. 
e. S. to enter upjudgment.—//i/. gGeo. 2. 
B, R. Rex V. Franklyn j The Court de¬ 
nied a venire facias de novp, bccaufc the 
King is not comprifed within the wrirds 

plaintiff or defendant, d. mandant nr 
tenant” in 7 and 8 /T, 3. c. 32 {z)..—Tnr 
Attorm^ General v. Allgood (3).” RIS. 
Abney J. 


(i) Park. Rep. 264. (2) See R. V. Perry, 5 Ournf. & £2(1453. 

(3) Reported la Park. Rep. i» 
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II. iSOeots. 
Tu«l<iax, 
Feb. izih. 


No burial Tee 
ildue at com- 
nion law: but 
]c may be due 
by GuHom in 
any particular 
partiht 

—.'I he burial 
fees in St. 
George’e 
Bloomlbury 
are d>re:trd 
by llat^ 3 Gu 2 
c. 19. to be 
iixcd by cer¬ 
tain com- 
miflioncrs. 


JojiN Andrews againjl Thomas Cawthorn*. 

[Bail. 13 Geo. z. Rolt 1017.] 

« 

^T^HIS was an a£lio;i of aflunfpfit to recover 5/. for money 
^ had and received by the defendant to the ufe of the 
plaintiff. 

f 

The defendant having pleaded the general ilTue, A fpecill 
verdid was found; ftating, that as to 4/. 16 s. Sd. the defend¬ 
ant did not undertake &c; and as to the fum of 3^. 4^/. refidue 
of the fum of 5/. they find that the defendant received it by the 
order of Edward Vernon redtor of, the parifh and paflih church 
of St. George*s Bhon^ury in the county of Middlefex^ as a burial 
fee claimed by Dr. Vernon for the burial of A. Michlebrougb ia 
the new cemetery or churchyard alfigned and belonging to the 
parifh of Su George's BloomJbury» That the faid cemetery before 
the time that A. Michlebrougb was buried there* had by virtue 
of certain ads of parliament 9 Atu e. 22; 10 An. c. it; i Geo. 1. 
Jl. I. c. 23; 4. Geo. I. e. 14; and 3 Geo. 2. c. 19. been purchafed 
and affigned as a cemetery for the parifh of St. George's Bloom/bury^ 
and had been duly confecrated, as by the faid ads is direded. 
That A, Michlebrougb was a parifliioner of the parifh of St. 
George's Bhomjbury at the time of her death, and. the plaimifi* 
Andrews her executor; and that at the time of taking the fee 
of 3r. 4^* Hr. Vernon was and ftill is redor of the faid parifh. 
That the whole of the parifh of St. Georgels Bkont/bury (except 
the faid cemetery) was formerly part of the parifh of St, Giles in 
the fields, and was duly divided and feparated therefrom by the 
commiflioners, in purfuance of the diredions of the laid feverat 
ads of parliament, and the inftrument for the appointment of 
the faid parifh of George's Bhomjbury was duly inrollbd in 
chancery as the faid ads dired; and that before the burial of the 
faid A. Michlebrougb the parifh church of St. George's Bhonjbury 
was duly confecrated. That there is an immemorial cuftom 
within the parifh of St, Giles, for the redor of the parifh of St. 
Giles to receive a fee of 3/. 4 d. for the burial of every parifh- 
. loner buried in the cemetery of the faid parifh or in any. other of 

* the 
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the burial places of the fald parifli, and a larger fee for-every 1744,5. 
parUhloner buried within the church of the faid pariOi. That an^'kbw* 
the new cemetery in which A. Mickiebrougb was buried never 
was any part of the ancient burying places belonging to the 
parilh of Saint Giles^ nor ever was part of the parilh of Saint 
Giles^ but was part of the parilh of Saint Pancrafs^ and lies 
in the fields upwards of a mile dillant from the church and 
re£tory-houfe of Saint Georgis BloomJImry. And then the 
jury made the general conclulion, and prayed the advice of the 
Court &c. 

• 

After two arguments, the one in the Michaelmas term pre¬ 
ceding, the other in this term, by Skinner and Prime King’s Ser¬ 
jeants for the plaintiff, and Willes King’s Serjeant and Wynne 
Serjeant for the defendant, and alfo by Dr. Vernon himfelf, 
the opinion of the Court wlas given for the plaintiff by Abney 
J. (a', the Lord Chief Juftice declining to give any opinion 
on account of his being a pariflrioner of Saint George^s Bloom/- 
bury. 

, Judgment for the plaintiff. 


\a) The following opinion of the 
Court was given by Mr. Juftice Abmy^ 
whofirftftaied the pleadings and the fpe- 
cial verdi£l. 

“The general qiieftion is whether Dr. 
Vernon^ rector ot Saint George''s Ploom/- 
bury^ is well entitled to the burial fee of 
^ j. \d. for the burial of Ann Michlcbrough 
bis pariftiioncr in the new cciiK’teryj 
and this queflion, as my Brother Burnet 
and 1 conceive, will depend entirely, not 
on any conftruflion but, on the plain 
words of the ftatutc \o An» c* ii. and 
3 Cr\ i. f. 19. which I will read at large 
by and bye. 

But as 1 conceive it not altogether fo¬ 
reign or improj^er to follow the learned 
Serjeants in their arguments, I fliall 
In the firft place give a fhort abftraSor 
biftorical account of burial by the ancient 
law civil jlnd canon; 

adly, A fuccindt hiftory of burials and 
burial fees by olir common law; and 
3dly, Confider the particular cafe of 
Dr. Verrton^ the rcflor of Saint George's 
Bloomjbury* 

Now it is moft notorious and certain 
that all burials by the Roman laws were 


prohibited not only within the temples 
hut even in cities and large town*^, and by 
the very words of the law of the twelve 
tables homineni mortuum intra urbem ne 
fcpulitc. And this prohibition was found¬ 
ed on a prudent ftate policy, to prevent 
infection, fiom a great number of cor¬ 
rupt corpfe lying contiguous in putre- 
fa( 51 ion; and it is well known that the 
poorer forts in great parts of the king¬ 
dom are buried in Ihrouds without coffins 
even to this day- 

But when popery grew to it’s height, 
and blind faperilicioii had weakened and 
eneivatcdthe laity, and emboldened the 
clergy to pillage the laity, then in the 
time of Pope Gregory ift. (vid. 1 Gibjoi 
CoA 544-} and foon after other canons 
were made, that bifhopa, abbots priefts 
and faithful laymen were permitted the 
honour of burial in the church itfelf, and 
all other pariftiloners in the church-yard, 
on a ^pretence that their relations and 
friends on the frequent view of their fe* 
pulchrcs would be moved to pray for the 
good of the departed fouls. 

And as the parifli prieft by the canon 
was the foie judge gf the merits of the 
. dead 


6X 
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FeD« 2 }d. 
In Ciutictrjr* 

The depofi- 
tiona of wit- 
n^flTei profefl*- 
ing the Gen- 
coo religion^ 
who were 
fworn ac¬ 
cording lothe 
ceremoniei of 
their religion 
taken under 
1 comniiflion 
out of chan¬ 
cery^ admit¬ 
ted to be read 
as evidence* 


Omichuno againft Barker. 

gEVERAL perfons refidcnt in the Eaji India and profefling 
the Cctttoo religion, having been examined on oath ad- 
• miniftered 


dead ^nd the fitnefs of burial In the 
church, and he would only determine 
who was a faithful layman, they only 
were judged faithful, whofe executor 
came up to the price of the prieft» and 
they only were allowed burial in the 
church, and the poorer fort were buried 
in the cburch*yard. But in neither cafe 
was any fee claimed or pretended to be 
due for the celebration of the office. 
But in the firft cafe as the church was 
the redior’s freehold, the payment was 
made in conlidcratiun of breaking the 
ground and floor, and the fum was con- 
tradied for \ and in the latter cafe fome 
fmall voluntary oblation was frequently 
made, and which by length of time has 
grown up in many parilhes iiuoacuf- 
tomary payment; and yet Lyndwood 
Lib, 5. tit. z*/c. 278. condemns it as Si~ 
tnony. 

This afrair of burial foon growing 
very profitable, a new canon was made, 
(Vid. I Gihjon 543.} That no perfon 
was to be buried out of his parifh with¬ 
out the confent of or till the oblation was 
paid to the parochial minifier. But it is 
worth while to obferve that none of thefe 
canons are in force here at this day; and 
I chink the only canon now admitted and 
received by our laws relating to this 
queflion is the canon 68 of the canons 
1603, which is in thefe words; “ No mi- 
niflcr (hull refufe or delay to bury any 
corpfe that is brought to the church or 
church-yard on convenient warning 
given him thereof;*’ and this feems a 
kind of tranfeript of the old Jaws. Jus 
iepulturx vel facramenta ecclefiae^ nullo 
denegentur ob defedlum pecuniae.; Lynd- 
woed page 278. 

And the burial of the dead is (as I ap¬ 
prehend) the clear duty of every pa- 
locbial piicft and mmiftcr; and if he 


neglea or refufe to perform the office, he 
may by the exprefs words of riic canon 
86 be fufpended by the ordinary for three 
months. And if any temporal inconve¬ 
nience arife as a nufance from the nc- 
gledl of interment of the dead corpfe, he 
is punifhabJe alfo by the temporal courts, 

I by indiflment or information, i/. 7G'. i. 
B. R. That court made a rule on Mr. 
Ti^yhr^ rciSlor of Daventry in Northamp’^ 
tQnJhlrCf to (hew caufe why an mfonna- 
tion fhould not be filed, becaufe he ne- 
gledted to bury a poor parifhioner who 
died in that parifh. 

It is worth obfervation that nor ancient 
or modern conftitution or canon fixed or 
pretended to fix any fee cither for fepul- 
ture or the burial office; and Lynthjuooa 
(uhi fupra) calls it Amony. I'he trutli 
is, the canons could not Ax any fee; for 
Loid Halt^ in Salk, 332., truly fays that 
the canons cannot take any money out of 
laymen’s pockets. Thus much is fuffi- 
cient for the Arft head, how fepulture 
flood at the canon law. 

Now< Secondly, to conAder how it 
ftands by the common law. My Bro¬ 
ther Wynne attempted to jirove that the 
burial fee was the fame as the corfe pre- 
fent, or mortuary; and cited zx H.%. 
t- 6. tofliewthat 31.4</. was the leaft 
Aim by the ftatute paid fur a mortuary. 
If he had been pleafed to cite the pream¬ 
ble, he would fee bow the poor labouiers 
and others were fque^d by the clergy. 
And Dr. Qwjm does by no means like 
that ftatute (vid. z Gihfonf 745.) But 
there is no colour to imagine that a pre- 
fent made on the burial of the dead, 
which was a gift by way of recompence 
for fubtraffing perfonal tythes and ofler- 
ings, a kind of commutation, is like 
to a burial fee; vid. 2 In/}. 431. And 
even in mortuaries it is to be noted 
that they were not due by common 

right, 
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oiinlftered according to the ceremonies of their religion under 
« commiffion feat there from the Court of Chancery, it became 

a question 


1544 , 5 « 


Omichun^ 

iigmmjt 

BAEK^Sa. 


right, but by cuftom only. The word 
^‘corfc’* is the fame as “ corpfe,” jSo 
that corfe prefent is a gift with the 
dead body. However this may be, this 
is moft clear and ceruin, that by the 
common law of England, no fee is or 
ever was due for baptiim or burial, which 
is de jure or of common right; and 
where any fee is dues it muft be by the 
cuftom of the particular panfh or place, 
which cufloms like all other cufloms (if 
controverted) is triable and determinable 
only in the King’s temporal courts by the 
King’s temporal Judges. To thi^pur- 
pofe I cite Durdeaux v. Dr. Lancajhr ei 
aU HtU 9 W* 5* Salk* 332, but more 
fully reported. Cafes IV, j./b. 171 (f). 
Burdeaux a French Proteftaiit had his 
child baptized at the French church in the 
Savoy^ and Dr. Lancajier vicar of Saint 
Martinis in the fields, in which panfh 
the Savry was, together with the panfh 
clerk libelled, againft him for the fee of 
zs 6 d* for the vicar and i r* for the 
clerk; and per Holt no fee is due of com¬ 
mon right for baptifm or buiial, and 
where due it muft arife from cuftom, and 
the duty muft be performed ; and he al¬ 
lowed the cafe in Hob. 175 to be law; 
and upon folemn argument a prohibition 
was granted. zLutw^ 1030. Ander/onv* 
Walker S^icramenta debent eile libera; in 
the cafe of a baptifm fee- And in Sail. 
234. The dean and chapter of'Exeter^h 
cafe, it was adjudged that no fee is due for 
burial, unleft by cuftom. 

But thofe few cafes are fuiiicient on 
this head; (luce the de<fendant’s counfel 
candidly owned this point, that no burial 
fee was due of common right, and not 
due without the help of a cuftom; and 
this brings me to 

The third and laft point which we think 
to be a very dear and a fhort one, whether 
Dr. Fermn is entitled tojhe fee of 3 j. 4 d* 


for the burial of Ann Micklehrough in the 
newcemctci y of Saint George^5 Bloomjbury. 

Had tiK right of Dr. Vernon depended 
on the canon law only, it would not have 
affifted him. Had it depended on cuftom, 
it would have helped him in the parifh of 
Saint Gilesj if he were vc&ot there. 
But this right depends neither on the 
common law or cuftom, but on the plain 
clear and exprefs words of two of 
parKament, which have deftroyed the 
cuftomary payment of 35.4^. in fuch 
part of Saint Gileses panfh as is now 
part of Saint George^s Bloomjburyt and 
introduced a parliamentary payment and 
a new method of afcertainiiig adjufting 
affixing and fettling the burial fees. 

The words of 10 An* c* \u f.zi. are 
thefe; is ena£ted and declared that 
all parochial cuftoms ufages bye-laws and 
privileges as are now in force or ufe 
within any prefent panfh which (hall be 
divided by virtue of this a£l fhall, not- 
withftanding fuch divifion, continue and 
be in force as well in and for every new 
parifh, as in and for fuch parifh as (ball 
remain to the prefent parochial church 
&c.” If this claufe had ftood without 
any variation, we are of opinion, that 
Dr, Vernon would be entitled to receive 
the fum of 35. ^d*^ which the verdid: 
finds to be the cuftomary fee due to the 
re<Elor of Saint Giles on the biiriai of every 
panfhioner. And we are of opinion that 
this claufc hath clearly transferred and 
carried over to the new parifh of Saini 
George's Bloomjbury all legal and reafbn- 
able cuftoms in Saint Giles\ and even 
though the new cemetery of Saint George's 
Bloomjbury was never ^ny part of Saint 
Giles'^. But fe£l- 31. has varied the 
twenty-firft fediion, and enacts, That 
it (hall and may be lawful for the com- 
miffioners or any five of them to afeer- 
tain the fum of money thatihall be paid 


( 1 ) 12 Mod* lyu 


to 
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>744»|| ;» ^ queflion whether thofc dcpofiiions could be read in evidence 
Omi^ukb and the Lord Chancellor^ conceiving it to be a queftion 

Batmii confiderable importance, defired the affiftance of Lte Lord 
Chief Juflice B. R., Wilks Lord Chief Juftice C. B,, and the 
Lord Chief Baron Parker^ who after hearing the cafe argued 
were unanimoully of opinion that the depofitions ought to be 
read. ' , 

I 

The cafe is ihortly reported in i Wilf. 84, and more fully in 
I Ath 21. The following opinion was delivered by 

f 

Wilks Lord Chief Juftice C. B. “I could fatisfy myfelf 
by merely faying that as to the prefent queftion I am of the 
fame opinion as the Lord Chief Baron: but as this is in a 
great meafure a new cafe, as it is a queftion of great importance, 
and as fo much has been faid by the counfel on both fides, I 
believe it will be expected that I Ihould give my reafons for 
' the opinion which I am going to give, though in the courfe 
of my argument I mull neceffarily touch upon many things 
that have been already better exprefled by the Lord Chief Ba¬ 
ron. 


to the re&or and each officer belonging 
to each church for every burial in any of 
the cemeteries or church-yards by this aft 
intended to be purchafed." 

And the (latute 3 a. r. 19. fefl. 5., 
after taking notice of former ftatutes, 
fuperaclds fcveral conditions precedent to 
the reflor’s right of a burial fee. “Where¬ 
as by the faid recited ads the cummif- 
floners or any five of them are empoweied 
to afeertain the fums of money that lhall 
be paid to each officer belonging to each 
new church, be it enaded that the com- 
miffioncrs with the confent of the vettry 
lhall have full power to fix and afeertain 
what Turns lhall be paid to tlie redor and 
each officer of the new church of $aini 
Gnrgt's Bloomjbury for or in refped of 
any burial, which Turns when To afeer- 
tained (hall be regifeered in DeStrs’ Qm- 
mnsy and when fo regiftered lhall be 
deemed and are hereby declared to be the 
liims that lhall be paid to the laid rec¬ 


tor and parilh* officers for every fuch 
burial.” 

So that until the comtniffioners and 
veftry have fixed the fum to be taken and 
the fame regiftered neither the dodor as 
redor, or any of the parochial officers, 
can take or any fee for the bu¬ 

rial in the new cemetery ia Saint George’s 
Bloemjbury. 

I'hc commiffioners and veftry have an 
arbitrary power to fettle the funi, which 
may be more or lefs than 3 r. 4^. in the 
old parifli. When it is fettled and re¬ 
giftered, the redor will be legally entitled 
to the film fo afeertained. But it is not 
afeeruined and regiftered; therefore 

Judgment muft be for the plaintiff.” 

“ ** N. B, A writ of error was 

brought on this judgment in B. R.; and 
in Miehaelmes term az G. z. the judg¬ 
ment of C, B. was affirmed.” MS. 
jOmry J, 


2 


Hough 
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Though it be ncceffary only to give my opinion whether the 1744, 
-depofitiona taken in the prefcnt cafe can be read or not, yet it 
enay be proper in order to come at this particular queftion, in 
^ 6rft place to confider the general queftton, whether an in- 
didel, I mean one who is not a chriftian, for in that cafe Lord 
«Coie certainly meant it, can be admitted as a witnefs in any cafe 
whatfoever. If I thought with my Lofd Coke that be could 
not, I muft necelTarily be of opinion that the depofitions in the 
prefent c^e could not be read as evidence. On the other hand, 
if 1 thought that infidels in dl cafes and under all circumftancCs 
ought to be admitted as witnefles, the confequence would be 
as ftrong the other way, that thefe depofitions ought to be read. 

But if I Ihould be of opinion (and I ihall certainly go no 
further) that fome infidds in fomc cafes and under fome cir- 
cumftances may be admitted as witnefies, it will then remain 
to be confidered, whether thefe infidels, who are examined 
in the caufe under the circumftances in which they appear in 
this court, are legal witnefies or not. 

As to the general quellion. Lord Coke has refolved it in the 
negative, Co. Lit, 6. b. That an infidel cannot be a witnefs $ 
and it is plain by this word infider he meant Jevos as well 
as Heatbensy that is, all who did not believe the cbrijlian reli^ 
gion. In 2 Injl. 507. and many other places, he calls the 
Jews Inf del Jews; and in the 4 Inf, 155, and in feveral other 
pafiages of his books, he makes ufe of this expreflion Inf del 
Pagansy which plainly (hews that he comprifed both Jew% and 
Heathens under the word Inf dels \ and therefore Seijt. Hawkins 
(though a very learned pains-taking man) is plainly mifiaken 
in his Hi/lory of the Pleas of the Crowny 2 vol. p. 434., where 
he underftands Lord Coke as not excluding the Jews from being 
witnefies, but only Heathens, But Lord Chief Juftice Hale 
underftood this in another fenfe ia that remarkable pafTage of 
his, which 1 fliall meatioji more panicularly by and bye. I 
ihall therefore take it for granted that Lord Coke made ufe of 
the word Itfdek here ia the genial fenfe; and that will, I 
think, greatly lefTen the authority of what he fays; becaufe long 
before his time, and of late almoft ever fince the Jews have 
returned into Englandy they have, been admitted to be fworn as 
witnefiies. But 1 think the counfel for the defendant feemed to 

6 Y mifiake 
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1744* S the reafon upon which Lord Coie wei^t.. For he cer^ 

<^ictrvN« reafon, that an infidel could not 

B?mc^ cake a chriftian oath, and that the form of the oath cannot be 
altered but by aA of parliament: but upon this reafon, though 
I think a much worfe, that an infidel was not fide dignus nor 
worthy of credit; for he,puts them in company and upon the 
level with ftigmatized f nd infamO'us perfons. And that this was 
his meaning appears more plainly by what he fays in CalvijC% 
cafe, 7 Co. 17. that all infidels are in law perpetual enemies; 
for between them as with the devils, whofe fubjeds they are, 
and the chriftians there is perpetual hoftility, and can be no 
peace. For as the apoftle faith a Cor, 6. v, 15; quae conven- 
tio Chrifii cum Balial ? Quae pars fideli cum infideli ? Infideles 
funt Chrifii et chriftianorum inimici. And herewith agreeth 
the book in 12 AT. Z, fol. 4, wherje it is holden that a Fagan 
cannot maintain any aftion at all. But this notion, though ad¬ 
vanced by fo great a man, is I think contrary not only to the 
the fcripture but to common fenfe and common humanity. 
And 1 think that even the devils themfelves, whofe ilibjeds he 
fays the Heathens are, cannot have worfe principles; and be- 
fides the irreligion of it, it is a mod impolitic notion and would 
at once defiroy all that trade and commerce from which this 
nation reaps fuch great benefits. We ought to be thankful to 
providence for giving us the light of chrifiianity, which he has 
^ienied to fuch great numbers of his creatures of the fame fpe- 
cies as ourfelves. We are commanded by our Saviour to do 
good unto all men, and not only unto thofe who are of the 
houfchold of faith. And Saint Peter faith ABs 10. v. 34. 35, 
That “ God is no refpeftor of perfons, hut in every nation he 
that feareth him and worketh righCeoufnefs is accepted with 
him.’* It is a little mean narrow notion to fuppofe that no 
one but a chriftian can be an honeft man. God has im¬ 
planted by nature on the minds of all men true notions of vir¬ 
tue and vice, of juftlce and injuftice, though Heatbetu perhaps 
more frequently a^ contrary to thofe notions than chriftians, 
becaufe they have not fuch ftrong motives to enforce them. 
But (as Saint Peter fays) there are in every nation men that 
fear God and work righteojufnefs; fuch men are certainly fide 
digni and very proper to be admitted as witneftes. I will not 
repeat what was laid by Sir George Treby in the cafe of mono- 

5 poUes 
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praties ill the State Trials^ yol. 7. 502, of this notion of 1744, j** 

Lord Cole\ and which waa cited by one of the counfel, but n "T?' 

I think that it very well deierves every epithet that be haa be- 
Rowed on it. I have dwelt the longer upon this faying of his, 

4 >ecaule I think it is the only authority that can be met wuh to 
fupport this general aflerdon, tha< an infidel cannot be a wit* 
nefs.’ For though it may be founded upon fome general 
fayings in Bra 3 on, FUta^ and Briton^ and other old books, 
thoTe I think of very little weight, and therefore lliaU not re¬ 
peat them; firfi, becauie they are only general diRa; and in 
the next place, becaufe thele great authors lived in very bigotied 
Popifli times, when we carried on very Tittle trade except the 
trade of religion, and confequently our notions were very nar¬ 
row,' and fuch as 1 hope will never prevail again in this coun¬ 
try. As to what is faid by that great man the Lord Chief Juf- 
tice Fort^cue in his book De Laudibus, b. 2G, that witnelles are 
to be fworn on the holy evangelifts; he is Ipeaking only of the 
oath of a cbrtjiiany and plainly had not the prefent quefiion at 
all in his contemplation. To this aflertion of my Lord Cokd^ 

(befides what 1 have already faid) I will oppofe the pradice 
of this kingdom before the Jews were expelled out of it by the 
fiat. 18 .E. I. For it is plain both from Madox's Hi/iory of the 
Exchequer t p. 167 and 174, and from Seld. vol. 2. p. 1469, 
that the Jews here in the time of King John and Henry the 
Third were both admitted to be witnefics and likewife to be 
upon juries in caufes between Chriflians and Jews^ and that 
they were fworn upon their own books or their own roll which 
is the fame thing. 1 will likewife oppofe the conllant pradice 
here almofl; ever fmee the Je-m have been permitted to come back 
again into England; viz. from the 19 Car, a., (when the caufe 
was tried which is reported 2 KeUe 314,) down to the prefent 
•times, during which I believe not one inftance can be cited in 
which a Jew was refufed to be a witnefs and to be fworn on, 
the Pentateuch. To this alTertion 1 fhall likewife oppofe the 
very great authority of Lord Hale^ 2 vol. 279. And though 
this has often been mentioned by the counfel, it is To full of 
law, of good fenfe, and the fpirit of chriftianity, that 1 think 
it cannot be repeated too often; decies repetita placebit. It 
is faid by Lord Coie that an infidel is not to be admitted a 

witoeis; 
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i744i 5* ^itnefs; the coniequence of which would be that a whop 
Omickv^» only owns the Old T^ament^ could not be a wituefa. Butt 

although the regular oath, aa it is allowed of by the 
Laws of England is taSis facrofan^is Dei Evangeliis, which 
fuppofeth a man to be a chriftian, yet in cafes of neceflity, as 
in foreign contrads between merchant and merchant which are 
many times tranfaOied by J^wyh brokers, the teftimony of a 
Jew taflo Hbro legu Mofaicae is not to be rejected, and is ufed 
(as I have been informed) amongft all nations. Yea the oaths 
of idolatrous infidels have been admitted by the municipal laws 
of many kingdoms, efpecially fi juraverint per verum Deum 
creatorem; and fpecial laws are iuftituted in Spain touching 
the forms of the oaths of infidels; vid. Covarruviam^ tom. i. 
p. X. de juramenti forma.*' And he mentions a cafe where 
it would be very hard if fuch an Oath ihould not be taken by 
a Turk or Jew^ which he holds binding; “ for poffibly he 
might think himfelf under no obligation if he were fworn ac> 
cording to the ufual form of the Courts of England: but then 
It mull be agreed that the credit of fuch teftimony muft be left 
to the jury.** Upon this citation of Lord Hale out of Covar- 
ruviam I ftiall fay once for all, that I do not lay any great ftrefs 
on the citations out of the Civil Law Books, not only becaufe 
I think the prefent cafe does not want them, but likewife be¬ 
caufe they only Ihew that there are particular laws and edids 
in other countries which determine this queftion there, and 
therefore they are not fo applicable to the prefent cafe, fince 
it is not pretended that there is any ad of parliament, which 
has fettled this matter. This ufe indeed, and this only, can be 
made of thefe citations to (hew that the opinion of the legifla- 
tiirc in other countries has been for admitting this fort of evi¬ 
dence. 

The laft anfwer that I (hall give to this aflertion of Lord 
Cb/r 8, as explained in Calvin % cafe are his own words in his 4th 
Jnji. p. 155. “Foedus pacis or commercii, (faith he,) though 
not mutui auxilii, may bc^ftricken between a Chriftian Prince 
and an Infidel Pagan; and as thefe leagues are to be eftablifhed 
by oath, a queftion will arife whether the Infidel or Pagan 
Prince may fwear in this cafe by.falfe gods, fince he thereby 

ofiendeth 
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offendeth the true God by giving worfhip to falfe gods. This 1744,5. 
doubt (faith he) was moved by Publicola to Saint Auguftine, Oii«chwT» 
who thus refolvelh the fame: “ He that takerh the credit of 

' Barklr. 

him who fweareth by falfe gods not to any evil hut good, he 
doth not join himfelf to that fin of fwearing by devils but is 
pai taker with thofe hwful leagues, wherein the other kccpeth 
his faith and oath: but if a chriflian fhould any ways induce 
another to fwear by them, he would grievoufly fin. But 
feeing that fuch leagues are warranted by the word of God, 
all incidents thereto are pfirmitted.” This is (I think) as in- 
confiflent as poffible with his notion that an infidel is not fide 
dignus, and a full anfwer to what he faid in Calvins cafe on 
this head; and therefore I fhall leave him here, having (I think) 
quite deftroyed the authority of his general rule, that none bur 
a chiiflian ought to be admitted as a witnefs. 

I fliall now proceed to explain the nature of an oath, which 
will I think contiibutc very much towards the determination of 
the general as well as the prefent queftion. If an oath were 
merely a chriftian infthution, as baptifin, the facrament, and 
the like, I fhould be forced to admit that none but a chriftian 
could take an oath. But oaths were inftituted long before 
chriftianity was made ufc of to the fame purpofes as now, 
were always held in the higheft veneration, and are almoll as 
old as the creation. Juiamentum (according to Lord Coke 
himfelf) nihil ahud eft quam deum in teftem vocare; and 
therefore nothing but the belief of a God and that he will re¬ 
ward and punilh us according to our deferts is neceffary to 
qualify a man to take an oath. We read of them therefore in 
the moft early times. If we look into the facred hiftory, wc * 
have an account in Genejisy c, 36 v. 28. and 31; and again Ge- 
nefts^ c. 31. V 53, that the contrails betwixt Ifaaczxi^AbimeUcb^ 
and between 'Jatob and LabaUy were confirmed by mutual 
oaths t and yet the contrading parties were of very different 
religions, and fwore in a different form. It would be endlefs 
to cite the places in the Old Tejlament where naentton is made 
of taking an oath upon folemn occafions, and how great a 
reverence was always paid to it. 1 fhall only take notice of 
three, one in Ntmb, 30. 2. ** He that fweareth an oath bindeth 

his 
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1744* 5* ^ bond.** Another in Dcut > r« 6. .v. 13. ** Thou 

Omichwho Ihalt fear the Lord thy God, and fwear by his nameAnd 
BAMt« another, Pfalms 15. v. 5. Where a righteous man is deferibcd 
in this manner, One who fweareth unto his neighbour and 
difappointeth him not, though it were to his own hindrance.** 

c 

From the palTages «of the New Te^amentf where mention is 
made of an oath, it is plain that it continued to be ufed in the 
lame manner, and to be had in the fame, if not greater, vene¬ 
ration after the coming of our Saviour. The nature of an oath 
was not at all altered, only as the promife of rewards and pu- 
nilhments in another world was then more clearly revealed, the 
obligation of an oath grew much Wronger, and thofe who were 
really chriftians were under a greater apprehenfion of breaking 
it. ** An oath for confirmation (faith Saint Paul) is an end of 
all firife,** He6» c. 16. And I cannot forbear mentioning one 
palTage more out of the New Teflament to Ihew what great re¬ 
verence was psdd to an oath even by the mod wicked men; and 
under what great apprehenfions they were of breaking it. It 
is in Matt, c, 14. v. 6 to 9., and it is related in the fame man¬ 
ner by Saint Mark^ c. 6, v. to 26, that Herod having fworn 
to Herodias that whatfoever Ihe alked of him he would give it 
her, though he was exceeding forry when Ihe alked of him the 
head of Saint John 4be Bap^^ yet for bis oath's fake and the 
fake of them who fate with him he would not rejedl her. 
And I cannot help likewife in this place (though a little out 
of courfe) taking notice of what is faid by LaSantisu on this 
A]bje&, that fome in his time, who were fo very wicked as not 
to be afraid even of committing murder, had yet fuch a vene¬ 
ration for an oath and fuch a dread of being forefworn that 
when .purged upon their oaths they durft not deny the fad. 

If we look into profane authors, we lhall find pretty much 
the lame account of an oath. 1 lhall mention only two or 
three of the moft ancient and bed of them. It appears in fe- 
yerri places in Hmer^ that not only his heroes but likewife his 
.gods, Ufhom he reprefents as gods of the fecond rank fubjed 
to one fupreme l)eing, ficequently confirmed their promife or 
threats with an oath, and that they were then looked upon as 
^unaltapabict In two places in the one in Ins book ^de 

generative 
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giiunaionc Aontm^ and the othac'tn another book, xt is (aid 1744,'5* 
that horrible misfortunes and punUhinents still befid thofe who omichwii* 
fwear falfely. So in the beginning of Pythagoras's Golden 3^^"^ 
VerJ^f confidering an oath as very facred and as a fort of re¬ 
ligious worfliip. And JSeroclesy who is very large in his com¬ 
ment on this pa0age, fays an oath wa> looked upon by the an¬ 
cient fathers as one of the moh folemn aAs of religion. I fliall 
•conclude with.GcerOf who never fpeaks of an oath but with the 
greateft reverence, and as the ftrongeft tie which can be laid 
•npon men, Nullum vinculum (fays he) ad ailringendam fidcm 
imajores noftri ar^us jurejurando crediderunt. To thefe great 
authorities I fhall only beg leave to add the fentiments of two 
modem writers, but writers of very great credit, I mean Groiim 
de jure belli et pacts i lib. 2. c. 13. y! i. His words are, Apud 
omnes populos et ab omni aevo circa poliicitationes promifla ct 
contra£lu8 maxima femper vis fuit jurisjurandi. And Tillot/on's 
Sermons, yo\. i. p. 241. where he fays that ** It is the general 
pradice of mankind, which has univcrfally obtained in all ages 
and nations to confirm things by an oath in order to the ending 
of differences.” 

It is very plain from what 1 have faid that the fubftance of 
an oath has nothing to do with Chrifiianity, only that hy the 
Chrifilan religion we are put ftill under great obligations not te 
be guilty of perjury : the forms indeed of an oath have been 
fince varied, and have been always different in all countries ac¬ 
cording to the different laws religion and conffitution of thofe 
countries. But ftill the fubftance is the fame, which is that God 
in all of them is called upon as a witnefs to the truth of what 
we fay. Grotius in the fame chapter fed. 10. fays, forma jurif- 
jurandi verbis differt, re conveuit. There are feveral very dif¬ 
ferent forms of oaths mentioned in Seldea, vol. 2. p. I470.: 
but whatever the forms are be fays that is meant only to call 
God to witnefs to the truth of what is fwom j ** lit Deus teftis,** 

“ fit Deus vindex,” or “ ita te Deus at^uvel,’* are expreflions 
promifeuoufly made lafe of in Chril|ian countries; and in ours 
that oath hath been frequently varied; as ita te Deus adjuvet 
tadis faerofandis Dei Evangeliis** ita &c et lacrefanda Dei 
Evangelia “ ita &c et omnes fandi.” And now we keep 
only thefe words in the oaib, “ fo help'you God,” and which 

.X2 indeed 
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1744,5. indeed are the only material words, and which any heathen who 
OMicHiaj* believes a God may take as well as .a Chriftian. The killing the 
mgoimji jjjg touching the bramin*s hand and foot at 

Calcutta^ and many other different forms which are made ufe of 
in different countries, are no part of the oath, but are only 
ceremonies invented to'add the greater folemnity to the taking 
of it, and to exprefs the affent of the party to the oath when 
he does not repeat the oath itfelf: but the fwearing in all of 
them, be the external form what it will, is calling God Almighty 
to be a witnefs, as is clear from thefe words of our Saviour in 
Matthew^ chap. 23. v. 21. and 22. “ Whofo fweareth by the 

Temple fweareth by it and him that dwelleth therein; and he 
that fweareth by Heaven fweareth by the Throne of God and 
by him that filtcth thereon.” As to what was faid by the 
counfel that Chriftianity is part of* the law of England^ (which 
is certainly true as it is here eftabliflred by laws) and that there¬ 
fore to admit the oath of a heathen is contrary to the law of 
England; it appears from wh.it I have already laid down that 
there is nothing in that argument, fince an oath is no more a 
part of Chriftianity than of every other religion in the world. 
There is likewife as little in another argument which was made 
ufe of, that an oath cannot be altered but by adl of parliament; 
for the form of an affertory caih here hath been frequently 
varied (as I have already obferved). And what Lord Coke fays 
in the 2 7 /^. 479. and 3 Jnjl. 165, that an oath cannot be 
altered, nor a new one impoled, but by authority of parliament 
plainly relates only to promift-ry oath or oaths of office as thofe 
of Privy Counfellors, Judges, Sheriffs, and the like, and not at 
all to oaths taken by witneffes. As to the paffage mentioned out 
of the S/a/e trials where the Lord Chief Juftice afked if the wit¬ 
nefs were a Chiiftian or not, who appeared to be otherwife by 
his mien and drefs and was going to take the common oath, 
and as to what was faid that Lord Chief Juftice Eyre once re- 
fufed to fwear a man on the Evangelifts who was not a Chriftian, 
and ^hat Lord Chief Baron Gilbert did the fame to one who 
when alked whether he believed in Chrift declared that he did 
not know who Chrift was ; very little can be inferred from either 
of thefe inftances, fince it does not appear that the fad, to 
‘Which the witnefs was going to be fworn, arofe in a foreign 
country, or that it was a mercantile caufe, or that it was ever 

^nftfted 
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ifififted on by the couafel that the witneis Xhould be exanuned 
ia aay other manner .than in the common fonn upon the Holy 
Evaagelifts. 


Qmicrvnv 


Barker. 


Having now I think fuiHciently Ihewn that Lord Coke*i rule is 
without Inundation either in fcriptur^ reafon, or law, that I 
may not be underllood in too*general a/enfe, I fliall repeat it 
over again, that I only give my opinion that fuch infidels who' 
believe a God and that he will punilh them if they fwear falfely, 
in Tome cafes and under fome circumftances, may and ought to 
be admitted as witnefies in this though a Chriftian'country (a). 
And on the other hand 1 am clearly of opinion that fuch in¬ 
fidels (if any fuch there be) who either do not believe a God, 
or, if they do, do not think that he will either reward or punilh 
them in this world or in tlje next, cannot be witnefies in any 
cafe nor under any circumftances, for this plain reafon, becaufe 
an oath cannot poiTibly be any tie or obligation upon them. I 
therefore entirely difagree with what is reported to have been 
faid by Lord Chief Juftice Ley in 2 Rol. Rep, 346. 7 r, 2 1 yam. t. 
B. i?., that in the trials of matters arifing beyond fea we ought 
to allow fuch proof as they beyond fea would allow. This 
would be leaving this point on fo very loofe and uncertain a 
foot, th.at I cannot come into it j for if this rule were to hold, 
coniidciing in what a ftrange manner jullicc is adminiflered in 
fome foreign parts, God knows what evidence mud be admitted. 
Nor can I agree with the refolution in the cafe of Ayhp v. Bow- 
irclly Cio. Jac. 541, 2. M. I. B. R. where it was 

ht'ldcn that a certificate under the feal of the minider at Utrecht 
and of the faid town of the marriage of two perfons there, and 
that they cohabited together as man and wife, was a fuflicient 
proof. To admit the certificate of the minifter of the fa< 3 : of 
the marriage at a place where there is no bifltop might perhaps 
be equal and be rcfemblcd to the certificate of the biliop {h') here, 
which is in fome cafes conclufive evidence of a m.irriagc. 
But I am clearly of opinion that the certificate of their co¬ 
habiting together ought not to have been adntitted. For our 

(rt) See y^hn MjigarC*, cad*, Leath. I late f-orJ Chief Juftice {Etri) of t^c 
Crg. CnJ. jS. where a Mahoniet.ui was Common Pleas on the fuhjetSt of tlie 
iworn upon the Koran at the Old Bailey^ Blfliop’s certificate of a matri?gc in 11- 
)ii a profccuuon for a canical offence. detten v. IldcxUn^ z 77. Bl. kep, C. Jl. 

(<>) See a learned argument of the i$ 3 . et (tq. 
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law never allows a certificate of a mere matter of fad (<>), not 
coupled with any matter of law, to be admitted as evidence. 
Even the certificate of the King under his fign manual of a 
matter of fadi, (except in one old cafe in Chancery Hob, 213.) 
has been always refufed; and it would be ftrange if we fhould 
give greater credit to the certificate of a roinifter at Vtreebt than 
to that of the King himfelf. Befides it is not the beft evidence 
that the nature of the thing will admit, but the proper and 
ufual evidence of a fa£l arifing beyond fea is an affidavit or de- 
polition taken before a public notary and certified to be fo under 
the feal of the place or the principal officer of the place, which 
has been admitted as evidence in fome cafes, where it would be 
too expenfive, confidering the nature of the caufe, to take out 
a fpecial commiffion. Before I conclude this head I mufi beg 
leave again to take notice of what’is faid by Lord Hale^ that it 
mufi be left to the jury what credit muft be given to thefe infidel 
witnefTes. For I do not think that the fame credit ought to be 
given either by a court or a jury to an infidel witnefs as to a 
-Chrifiian, who is under much fironger obligations to fwear 
nothing but the truth. The diftindtion between the competency 
and credit of a witnefs is a known difiindion, and many wit<- 
nefies are admitted as competent to whofe credit objedions may 
be afterwards made. The rule of evidence is that the befl evi« 
dence mufi be given that the nature of the thing will admit. 
The beft evidence which can be expedted or required according 
to the nature of the cafe muft be received j but if better evidence 
be offered on the other fide, the other evidence, though ad¬ 
mitted, may happen to be of no weight at all. To explain 
what I mean ; fuppofe an examined copy of a record (as it cer¬ 
tainly may) be given in evidence; if the other fide afterwards 
produce the record itfelf, and it appears to be different from the 
'Copy, the authority of the copy is at an end. To come nearer 
to the prefent cafe ; fuppofing an infidel who believes a God 
and that he will reward and punifh him in this world, but does 
not believe a future ftate, be examined on his oath (as 1 think he 
may,) and on the other fide to contradidl him a Chriftian is 


(a) But fee an inftance to the contrary 
in ths ancient law. 9 6V. 31. ^ ; 60. Lit. 
74. a, If it be alleged in avoidance of 
an outlawry that the defendant was in pri- 
(bn at Bourdeaux in the fervice of the 


mayor of Bourdeaux^ it (hall be tried by 
the certificate of the mayor of Bour- 
deaux.^^ 4 Ed* 4. lo.—See alfo 6 D.U 
E. 619. &c. 
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examined, who believes a future ftate and that he (hall be pu« 
ni(hed in the next world as well as in this, if he does not fwear 
the truth, 1 think that the fame credit ought not to be given to 
an infidel as to a Chriftian, becaufe he is [Mainly not under fo 
Rrong an obligation. 

• t 

I have now done with the general queftion. And what 1 have 
faid upon that mud: plainly fhew of what opinion 1 am in re> 
fpe£l: to the prefent quedion ; and therefore I (hall be very (hort 
as to that. 1 think, after what 1 have already faid, I need fay 
nothing more to determine this point than barely to ftate the 
faffs relating to it as they (land now before the court. 

It is admitted that the caufe is concerning a mercantile afiair, 
which was tranfaffed in a foreign heathen country, at Calcutta. 
It muft be agreed that it is greatly to the advantage of this nation 
to carry on a trade and commerce in foreign countries, and in 
many countries inhabited by heathens and particularly in this 
town, in which we have eftablifhed a fadory for that purpofe. 
A trade was accordingly carried on there between the plaintiff a 
heathen and fubjed of that country, and a Chriftian merchant 
a fubjed of England. It is infifted by the plaintiff that the 
Engiyb merchant, being greatly in his debt, withdrew into 
England and confcquently was not amenable to the courts of 
jufticc in that country, where if he could have tried his caufe 
this evidence which is now in difpute would have certainly been 
admitted. He followed his debtor into England, which was 
the only remedy that he had left, and filed his bill againfthim in 
the Court of Chancery here. No one will (I believe) now fay 
that he had not a right to bring fuch a fuit, or that he is not 
entitled to juftice. For though there was fuch an old notion in 
popifh times, and for fome little time afterwards till the reform¬ 
ation was fully eftablifhed, that even an alien friend efpecially if 
he were an infidel could not fue in a court of juftice here, this 
moftabfurd wicked and unchriftian notion has (God be thanked) 
been long fince exploded, and will I hope never be revived 
again. It being admitted that he may bring his fuit here, and 
confcquently that he is entitled to juftice, it follows that he muft 
be at liberty to produce his evidence here in order to make out 
lus cafe* And if he produce his evidence, it muft be upon oath; 

for 
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% it would be dsTuid to give an infidel more oredk than « 
Cbiiftian, whidi muft do if an iafidel^a evidence be necefiaiy 
in order to do juftice, and yet he cannot be examined upon 
oathf he muft therefore be examined upon oath in feme ftiapeor 
other. In order to obtain juftice the plaintiff in this caufc laid 
his cafe properly before the Court of Chancery, and -prayed a 
commiffion to Calcutta ;»and the Court of Chancery, I think very 
rightly and with great juftice, ordered a commilTion to go, and 
that the words ** on the Holy Evangelifts ftvould be omitted, 
and the word “ folemnly” inferted.in their room; and likewife 
very prudently direfted that the commifiioners fliould certify 
upon the return of the comtniffion in what manner the oath 
was adminiftered to the witneffes examined on the commilfion; 
and what religion they were of. The commiflioners accordingly 
returned that the oath was adminiftbred to the witneffes in the 
fame words as here in England^ which fully anfwers the ob- 
jeaion (if there was' any thing in it) that the form of the oath 
cannot be altered; and they certified that after the oath was 
read an^ interpreted to them, they touched the bramin’s hand 
or foot, the fame being the ufual and moft folemn manner in 
which oaths are adminiftered to witneffes who profefs the 
Gentoo religion, and in the fame manner in which oaths arc 
ufually adminiftered to perfons who profefs the Gentoo religion 
on their examination as witneffes in the courts of juftice erefted 
by virtue of his Majefty’s letters patent at Calcutta ; and they 
further certified that the witneffes fo examined were all of the 
Gentoo religion. This certificate, I think, fully anfwers the ob- 
jedion that it does not appear that the witneffes believe a God, 
or that he will punifh them if they fwear falfely; which (as I 
have already faid) I admit to be requifites abfolutely neceflary 
to qualify a perfon to take ao oath. I do not at all rely upon 
the books which were cited and which give an account of the 
Gentoo religion. But it is plain from the certificate itfelf that 
they believe and worfhip a God, and that they have priefts for 
that purpofe, which would be of no ufc if they did not believe 
that he would reward or piftiifh them according to their deferts. 
The certificate likewife anfwers this objection, that the oath 
beifig only read to the witneffes it docs not appear that they 
faid or did any thing which fignified their affent toitj for 

13 touching 
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(tmichiug the hand or foot of the piieft after tbefe words ** lb 1744, 
ihelp me God,” it being their ufual form, is as much fignlfying 
their aflent as kiffing the book is here, where the party fwearing 
/lilrewife fays nothing. And the cafe cited by Lord Chief Baron 
from 2 Sid, 6. Micb,i6$'j. plainly proves this, where Chief 
Juftice dyn was of opinion that Do£h)r Omens holding up his 
right hand was iiifficient without touahing the book. And 
Lord Stairs in his Injlitutes of the Laws of Scotland, p. 692, 
confirms this, where he fays, “ It is the duty of Judges in taking 
the oaths of witnelTes to do it in thoic forms that wiU moft 
touch the confcience of the fwearers according to their perfua- 
lion and cuftom; and though quakers and fanatics deviating 
from the common lentiments of mankind' refufe to give a 
formal oath, yet if they do that which is materially the lame, 
it is materially an oath.” 

The only objeiftion that remains againft admitting this evi¬ 
dence is that thefe witnelTes will not be liable to be indidted for 
perjury; becaufe they are not fworn fupra facrofanfU Dei 
Rvangelia, which words, as was infilled, are neceflary in every 
fuch indi^ment, and therefore they are not under the fame ob¬ 
ligations to fwear truly as Chrillian witnefles are* But this ob- 
jedion has been in a great meafure already anfwered by the 
Chief Baron, and it may receive two plain anfwefs; firll, that 
thefe words ** fupra facrofanda Dei Evangella,” or ** tadis 
facrofandls Dei EvangeHis** are not neceflary to be in an in- 
didment for peijury. They have been omitted in many in- 
didments againft Jews, of which feveral precedents have been 
laid before us; and they are not in the precedents of fuch indid- 
ments which I find in an ancient and very good boede, entitled 
We/t*s SimhoUography: but it is only there faid ** fupra facra- 
menturn fuum dixit et depofuit” or “ aflSlrmavit ct depefuit.” 

Befides this argument, if it prove any thing, proves a great 
deal too much; for if there were any thing in it, many depo- 
fitions even of Chriftians have been admitted, and many more 
muft be admitted or elfe there will be a manifeft ftnlure of juf¬ 
tice, where the witnefles are certainly not liable to be indided; 
for when the depofitions of witnefles are taken in another 
country, it frequently hap'jpens that they never come over hither, 

^ 7 B or 
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1744,5. or if they do cannot be indldcd for perjury becaufe the fad was 
OmTcmond committed in another country. Thofe therefore who are 
plainly not liable to be indided for perjury have often been, 
and for the fake of juAice mud be» admitted as witnefles; and 
fo there is an end of this objedion. 

V 0 

From what I have laid it is plain that my opinion is that thefe 
depofitions ought to be read in evidence.** 


E.isGeo X. Edward Evans azainli Henry King, otherwife 

baturday, C> J ^ 

Henry Vaughan King. 


A declaration 
on promifra 
againft John 
A.aOtherwire 
John James 
A.9 is bad; 
for a man 
cannot have 
two Chriftian 
names. 

~ic is a bad 
plea in abate- 
menty that 
the defend¬ 
ant’s name of 
bapii/m is not 
fa and fo. 


TJENR T Kingy otherwife Henry Vaughan Kingy of ficc was 
attaclicd to anfwer Edward Evans. The declaration, 
which was in aiTumpfit for work and labour, deferibed the de¬ 
fendant by the name of Henry, 

The defendant pleaded in abatement, thus; Henry Vaughan 
Kingy who was attached by the name of Henry King fays that 
he is not nor can be underftood to be the fame perfon againft 
'whom the faid Edward hath brought his adion, becaufe his 
name of baptifm is Henry Vaughan and his furname Kingy and 
by the fame name hath always been named and called, without 
this that his name of haptijm is that of Henry alone, or by the 
name of baptifm of Henry alone he was ever named or called 
&c. 


The plaintiff replied that the faid Henry Vaughan is and at 
the time of fuing forth the original writ and long before was 
called and known as well by the name of Henry alone as by the 
faid name of Henry Vaughan &c; and this be prays may be 
enquired of by the country. 

The defendant demurred, and Ihewed for caufe that the 
plaintiff replied new matter, and had concluded hu replication 
to the country, when he ought to have concluded with an aver- 
mentt 


This 
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This cafe was argued on Wtdncfday the 13th of May by 
field Serjt. for the defendant, and* by Draper Serjt. for the 
plaintifif; and the opinion of the Court was now given by 

Willesy Lord Chief Juftice (after ftating the pleadings,) as fol¬ 
lows. 

** Upon this demurrer it now comes before the Court; and 
objeflions have been taken by my Brother Belfield to the declar¬ 
ation and the replication, and by my Brother Draper to the plea. 

• 

The objection to the declaration was, that the defendant is 
fued by two Chrillian names, whereas a man cannot have two 
Chriftian names at one and the fame time ; and for this my 
Brother Belfield cited Pardon v. Cbowks^ Moor 897 j Field v. 
Winlow^ Cro. Eliz. 897; and Watkins v. Oliver^ Cro. fiac. 558. 
The cafe in Moor of Panton v. Cbowles is thus; the plaintiff, 
as adminiftrator of Eleanor Dartcofiell^ brought an' aCtion of 
debt againfl: the defendant upon a bond entered into by him; 
he pleaded that Eleanor in her lifetime by the name of Ellen 
releafed to him all aCtions and demands: the plaintiff replied 
non eft fadum Eleanora^ on which iifue was joined, and found 
for the plaintiff; and upon a motion in arreft of judgment it 
was holden that theverdid was right, for that a perfon cannot 
have two names of baptifm at the fame time. But the plead¬ 
ings may happen to be fo that a perfon may be concluded by 
eftoppel to fay that his name is otherwife than that by which 
he has figned a deed (<i). The cafe of Field v. Winlow in Cro, 
Eliz, is thus; in debt on bond the plaintiff declared that the 
defendant James by the name of John Winlow bound himfelf 
in a bond to the plaintiff; the defendant prayed oyer of the 
bond, and it appeared that the defendant had bound himfelf by 
the name of John^ to which the defendant demurred j and all 
the Court held that the adion lay not, for John cannot be 
James (^). The cafe of Watkins v. Oliver^ in Cro, Jac, is much 

(0) Vid. Smlth/env. Smithy £. 17 (?. 2. plaintiff might have replied that the de* 
fup. 461. fendantwas as well known by the one 

(b) But if the defendant had been fued name as the other, and given in evidence 
by the name of John, and bad pleaded in the defendant’s iignature to the bond by 
abatement that his name was JamrSf the i the name of Jehu, 
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1745’* the flrongeft of the three. There the declared agatoft 

Edmtafd alias EdwturdWadam^ that he fey the name of Eimmid 
was bound in a bond for ioo 4 , and for nonpayment the adio^ 
was brought; the condidon was that Roger Watkins Ihould pay 
■ 50/. to the plaintiff upon ftadi a day. The defendant pleaded 
payment at the day, and iffue thereupon, and found for the 
. plaintiff, and jndgmeniffor him in the King*s Bench. But upon 
error brought in the Exchequer Chamber the judgment was re* 
veifed by all the juftices and Barons, for Edward is bound and 
Edmund is feed, which cannot be* intended to be one and the 
fame perfon; and no averment can help it, for one cannot have 
two ChriRian names, and there can be no eftoppel as this cafe 
Is. 'Hie cafe of Clarke t. 0 ead in i Luiw, 894. is thus; in 
debt on a bond the plaintiff declared that Sir Robert Clarke the 
defendant, by the name of yohn Clarke^ became bound; the de¬ 
fendant pleaded non eR fa^um, and on a fpecial verdidl judg¬ 
ment was given in the King’s Bench for the plmntiff: but it 
was reverfed by the whole Court in the Exchequer Chamber. 
Many cafes were cited in 1 Latvdcb as a foundation for this 
reverfal; among the reft the cafes before mentioned and the 
cafe of Sbotbolt in Dyer 279. b, Tr» 10 dr 11 Elm, There an 
adlion of debt on a bond was brought againft William Sbotbolt; 
and the plaintiff declared againft him by the name of WiUiam 
Sbotbolt alias yobn Sbotbolt, The bond appeared on the evidence 
to be made and iigned by yobn Sbotbolt; and upon a ipedal 
verdidfc found the Court were of opinion that he could not te- 
cover in that adion, but that the aAion ought 'to have been 
brought againft him by the name of yobn^ and then he would 
have been eftopped to fay that his name was not Jobn^ he 
having Rgned the bond by that name. Another cafe likewife is 
there faid to have been afterwards adjudged in the fame manner 
between Turpin v. yaxon^ DU, 18 EHx, There is alfo cited in 
Lettwicb the cafe of Maby v. Shepherd, where in an adtion of 
debt brought againft yobn the executor of Edmund Shepherd^ 
the bond fet forth is faid to be the bond of Edmund: but upon 
oyer prayed it appeared that he was called Edward in the bond, 
and though it appeared that he figned it by his right name 
Edmund^ and though on non eft faAum pleaded a verdift was 

{«} Cr 9 ,yat, 640. 
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die pliundi^ yet jtidgai^ w«8 arrefted by the opinhni 
of the whole Court, which was I thidk |^ag a great ^y* 

V 

However, whatever might be my owQ opinion if this were 
a new point, I £hink I am obliged by ttMft auth<^ic8, which 
are i|id!l;.of them much ftronget than, the preient cafe, to be of 
opinion that the writ and dehlaration ii) this cafe are hot goodk 
For^hefe cafea ate all upon boiyds, where there is much more 
irealbn to fay that the defendant may have two names than in 
the prefent cafe. For in the cafe of a bond if the a^ion be 
brought againft the defendant by the name mentioned in the 
bond, he is eftopped to fay that that is nOt his name; an4 to 
be fure he cannot fay that bis right name U not his name i fp 
that in that cafe he may in Ibme fenfe be laj^ to have two 
names. But the defendaut.cannot be faid in any (enfe to have 
two names in the prefent cafe, which is an action on the caie 
upon feveral promifes and neither of them on a note. And ' 
therefore as no man can have two nhmes at the fame dme, this 
declaration muft be wrong. As to what is faid in Saik. 6. (a), 
that a man may have two names, the one of baptifm and the 
other at confirmation, and that after confirmation his name of 
baptifin does not ceafe, no more can be meant, but that if before 
confirmation (for a .man may not happen to be Confirmed until 
after twenty^one) he executed any thing by his name of baptifin 
he may be fued by that namef after his confirmation. But after 
confirmation he has no other name but the name that he then 
took {6 ); otherwise the rule would not hold (which yet is cer' 
tainly true) that a man cannot have two chriftian names at the 
fame time. 



As therefore I am pf opinion that the declaration is not good, 
it is immaterial whether the plea or replication be good or not.. 
But as obje£dons have l^en made to both of them, I will fay a 
little upon each. 

And firft, as to the plea; 1 am cleariy of opinion that it is 
not good, for that it is no anfwer to the plaintiff’s declaration. 
'BtH he only fays that his name of baptifm is &fify Vaughan^ 

{«) Ihinmy, WalitHt Salk. 6 , i Gawefy, Chief Juftice of the Court of 
{b) See ths ioftuice of Str Frmn I Common Pless, Ci» Lit. j. «* 
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1745. and traverfes that his name of haptifm is I^nry alone» or that he 
was ev^r called or known by that name of baptifm^ which may 
be true and yet his name may be Henry; for it may be his name 
of confirmation, or he may be a Jew or a Heathen. And I 
can find but one precedent of this fort which is that of Shield 
V, Cliffy in Farefey 104; and there the plea was oyer-ruled, 
and a rclpondeat oufifr awarded. In all the precedents in 
Rafail (<3) which were cited, the defendant traverfes that the 
plaintiif was ever called or known by that name, and there is 
not a word of baptifm in any of them. And the plea in 
1 Lutw, 10, from which it was faid that this was copied, is quite 
different from this; for there the traverfe is in thefe words, 
ahfque hoc quod ipfe nominatur vel vocatur Robertus feu per 
idem nomen vel cognomen unquam cognitus feu vocatus fmt ds9, 
and not a word of the name of baptifm. 

Being clearly of opinion that the plea is bad for this reafon, 
I (hall fay nothing of the other objedtion to it, that it begins 
with faying that the defendant was attached by the name of 
Henry King^ which is contrary to the declaration* 

And being of opinion that the declaration and plea are both 
bad, 1 will give no pofitive opinion on the replication, but I am 
inclined to think that that is bad likewife for the reafon afiigned 
as caufe of demurrer; for the plaintiff having alleged new 
matter, and not barely denied the defendant*^ plea, he ought to 
have given the defendant an opportunity of anfwering it, and 
fo not to have concluded to the country but with a hoc paratus 
efi; veriHcare. The cafe jof Holman v. Walden^ Salk, 6. can be 
no authoi ity in the prefent cafe either on the one fide or the 
other, becaufe there, the declaration plea and replication were all 
'different from the prefent. The defendant is named but by one 
name in the writ and declaration; in the traverfe which is the 
material part of the plea there is not a word of the name of 
baptifm; and there the replication exadly follows the words 
of the traverfe, and therefore a conclufion to the country was 
proper. Befides, as the cafe is reported, I cannot help laying 
ahat it is a fingle cafe. 


{a) Raft, Entr, 50 ; to8 ; 3J4« 


But 
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But upon the ftrength of the authorities which I hatre tatsfr 1745. 
tioned, I am of opinion that the declatation is not good, and 
that judgment in abatement mtrii be given for the defendant, 
that the plrintiff’a writ he <iuaihed 


Stone againfi Rawlinson pnd Andthcr* 

was an adion on a promifory note for fifty guineas 
made by the defendants dated the 1 tth of May 1730, and 
payable to Jama Watfon or order; and the declaration ftated 
that Watfon died on the ift oi April 1734 inteftate, upon whofe 
death adminiftration of his goods and chattels was granted to 
Ann Webbf who indorfed the note to the plaintiff. 

To this declaration the defendants demurred, and fl&ewed 
for caufe that the plaintiff did not bring into the Court, or Ihew 
to the Court, any letters of adminiftrarion of J* Watfon^ goods 
granted to Ann^ and that he did not fliew who granted admini* 
ftration of fVatfon\ effects to the laid Ann, 

This cafe was twice argued, the firff time in Michaelmas term 
1744 by Agar Serjt. for the defendant, and Draper Serjt. for 
the plaintiff, the fecond in Hilary term following by Birch 
King’s Serjt. for the former and by Prime King’s Seqt. contrk. 
And though Mr. J. Burnett appears at firft to have been inclined 
to give judgment for the defendant, he afterwards agreed with 
the refl of the Court, whofe opinion was now delivered, as 

i 

follows, by 


E. tSOco. %• 
Meadajr, 
M17 371b. 

Thecxecatot 
oradminiart* 
torofaper* 
foa, to wboft 
ordtr a pro* 
nirory DOW 
ii made pay* 
able, may af* 
>figB it over, 
fo ai to eaa* 
ble the tn> 
dorfee to fue 
in hii own 
same. 

—Battbein* 
dorfee need 
not in bit de« 
claration 
make a pro* 
fert of the 
letters of ad* 
miniftration 
See granted 
to tbe indor* 
fer. 

Barnet 164. 
S. C. 


JVilles^ Lord Chief Jufticc. “ This comes before the Court 
on a demurrer to the plaintiff’s declaration. 

There are two caufes of demurrer alfigncd jn the pleadings, 
ill, That there is no profert made of the letters of admini- 

ftration; . 

adly, That it is not faid by whom the letters of adminiftratlon 
were granted, fo that it does not appear whether they were 
granted by proper authority. 


And 
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And a third was made at the bar, Idiat an executor or ad- 
miniftrator cannot ailign a promifqry note made payable to a 
■perfon or order fo as to enable the indorfee to bring an a(^ion 
on fuch note in his own name by the ilatute, 3 & 4 Ann c. 9. 

As to the two iirft objedions, which are the only caufes af« 
figned in the demurrer, we have given our opinions before. 

, e 

For as the letters 0^ adminiftration cannot be. fuppofed to be 
in the cuftody or power of the indorfee, be ought not to be 
obliged to produce them {a ); and for the fame reafon lie need 
not fliew by whom they were granted: but if the defendant 
(land trial, the plaintiff muft* not only produce the letters of 
adminiftration in evidence, becaufe it is the title under which 
he claims, but muft likewife ftiew whether they were granted 
by a Court or a perfon having a legal authority fo to do, other- 
wife he cannot recover. 

The third point therefore, and the only one which remains 
to be confidered, is whether the executor or adminiftrator of a 
perfon, to whom or' to whofe order a promifory note is made 
payable, can aflign over fuch note fo as to enable the indorfee 
to bring an adion upon it in his own name. And as it was 
infifted on the one hand that though this has been frequently 
done by perfons concerned in trade yet it had never been con¬ 
troverted before, fo it was admitted on both fides that there has 
never been any judicial determination upon this point either one 
way or the other. And though feveral cafes were cited as 
bearing fome refemblancc to this, I think that none of them 
were at all material in this cafe, except the cafe of Moore and 
Manning in Comyns 3n4^nd 312., of which I ftiall take notice 
prcfently. 


(fl) Vid. Bro* Mr- tit. “ Oyer de Re^ 
cords'* pL 10; 5 Co, 75. a* If^ywmke's 
cafc ; 10 G?, 94. b. Dr. Levficld*^ cafe ; 
Cro. Cur, 209. Gray Vn Fielder \ Cro,Jac, 
70. r>agg V. Pcnkevon\ i Lutw, 481. 
Crotch y. Crotch I Carver v. 

Pinkney^ Carih, ^ 16 ; Rtyml v. Long,^ and 
IP^tJieldy, 1 Vtz* 394.—Where 

an a£lion is biought againit an admini- 
ftrator^ if he plead a bond debt due to 
himfelf and a retainer to that amount, he 

13 


need not fet out the letters of adminlftra* 
tioh^ becaufe the plaintiff by hts declaration 
admits him to be lawful adnainiftrator. Pi^ 
card V. Brown^ b E, 550. Secus, if 
the plaintiff fuc him as executor^ and he 
claim to retain a bond debt to himfelf as 
admini/lrator ; for there he claims in a dif¬ 
ferent character from that which the plain¬ 
tiff gives him* Cavigrly v* Etlifon^ Sir 71 
Jon. as* 

As 
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Afi this is a matter which ^eatly coacerns the trade and 
commerce of the nation, and as it has hever been judicially de¬ 
termined before, we thought ourfeltres at liberty and that it was 
the properefl; method we could take to inquire of traders and 
merchants of undoubted credit what has been the pra£fc(ce in 
this cafe,ever fince the aft of the third and fourth of Queen 
Ann^ and how the aft has beeli underftood by them. We have 
done fo, and they all agree that it has been the conEant prac-. 
tice for executors and adminiftrators to indorfe fuch notes and 
inland bills of exchange; and that promifory notes when 
fo afligned have always Wn confidcrcd to be as much 
within the ftatnte, and that they may be put in fttit by the ’uii- 
dorfees In the fame manner as if they had been indorfed by the' 
teftator or inteftate. As therefore we are fully fatisfied that this 
has been the conftant praftiqe, and that the law has been always 
fo underftood amongft traders^ and as the Courts of law have 
always in mercantile affairs endeavoured to adapt the rules of 
law to the courfe and method of trade in order to promote 
trade and commerce inftead of doing it any hurt, fo we are 
determined in the prefelit cafe to make tfts indoriement valid 
according to the praftice, if we can by any means make it con- 
fiftent with the words of the aft and agreeable to the rules of 
law. And we think it is eafy to do both. 



Stone 

agatnfi 

Rawlinson# 


I 


The words of the aft, when conftdered, will I think plainly 
warrant it, I mean the following words in the firft feftion of the 
aft, “ That any perfon, to whom a promifory note that is pay¬ 
able to any perfon or his order is indorfed or afiigned, or the 
money therein mentioned ordered to be paid by indorfement 
thereon, fliall and may maintain an aftion for fuch fum of money 
either againft the perfon figniqg fuch note, or againft any of the 
perfons who indorfed the fame, in like manner as in cafes of in¬ 
land bills of exchange.” What was the praftice before and fince 
as to inland biUs of exchange we can only learn from the report 
of merchants, and they unanimoufly agree that they were al¬ 
ways looked upon to be fo aflignablehy executors and adminftra- 
tors as to enable the aflignee to bring an aftion in his own name. 
And I think this conftruftion agreeable to the plam intent of the 
aft, which is that whereas the aflignee of fuch notes before had 

* n D certainly 

a* 
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certainly an equita|)l^ ;atereft, which would enable him to bring 
an action in the name of the affignor, fuch equitable intereft by 
the flitute waa converted into a legal intereft, fo as to enable the 
alEgnee.to bring an adtion in his own name. It muft be ad* 
mitted that the whole* intereft to the teftator or inteftate in fuch 
notes vefts in the executor or adminiftrator; and that before \he 
ftatute the executor or adminiftrator might have afligned all his 
right in fuch notes fo at to convey an equitable intereft to another, 
and to enable him to fue in the name of the executor or ad¬ 
miniftrator {a). If therefore by the ftatute fuch equitable in¬ 
tereft; is converted into a legal one,it follows that fmee the ftatute 
filch aftignee may fue in his own name. And I think that the 
cafe of More and Maoning^ gG* i., in this court and reported in 
Comyrit 311 and 312, which was the only cafe that was cited, 
which feems to bear any refemblance to this,* plainly warrants 
this conftruaion. A promifory note drawn by Manning was 
made payable to Statbam or his order; Statbam afligned it to 
^d A. to the plaintiff; on a* demurrer to the declaration, the 
exception was that the affignment was only to A, not faying 
to him or order^ aiid therefore he could not aflign it to the 
plaintiff And to this the Chief Juftice at firft inclined; but 
afterwards it was refolved by the whole Court that it was good. 
Eor if the original note were aflignable, it will always remain fo; 
and whoever has the whole intereft in the note may aflign it as 
he pleafea. • 


♦ 

On the ftrength of this cafe I think 1 may mdke a fyllogifm, 
which will be conclufive in the prefect cafe. Whoever has the 
abfolute property in a bill made payable to one or his order may 
aflign it as he pleafes within the provifion of the ftatute, and 
fuch aftignee may maintain an adion in his own name; the exe¬ 
cutor or adminiftrator of a perfoO, to whom fuch bill is made 
payable, has the abfolute property in it, and therefore be may 
aflign it to whomfoever he pleafes, and fuch affgnee may main¬ 
tain an aaion in his own name; which is the only queftion that 

remains to be determined in the prefect cafe. 

« 

(a) In King and Others, Executors of exchange indorfe it to A, and E. as execu^ 
Steveti/in, v. Thorn, i D. iA E- 487. u tors of C,, they may declare as fiicbin an 
was that if the payee of a bill of adlion pn the bill. 


* And 
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And we being all of., that opinion, judgment (<*) muft be for 1745. 
the plaintiff.” i,,0NB 

{a) This judgment was afterwards^af- j King^s BcDcb> toGeo* a* t Sir* ia6n; Rawli nsow 
firmed on a writ of error in the Court of | 3 i; and * Burr- 1225. 


Watkin Williams Wynne and Porbbt Kynaston E.^sCjtc. 2. 
Efq. Demandants agamfl William Thomas Te- M»y 2-ih. 
nant, and James Apperley B» D. and Alathea 
his Wife Vouchees. • 


A 


Writ of error was brought in the Court of King’s Bench 
to reverfe a common recovery fuffered of lands in Sbrop^ 

Jliircy of which Alatbea Apperley was tenant in tail, in which re¬ 
covery Watkin Williams Wynne Efq. and Corbet Kynajlon Efq. 
were demandants, William Thomas tenant, and "James Apperley 
and Alathea his wife vouch eef, who vouched the common 
vouchee. The error affigned was that Alathea died before the 
giving of judgment in the recovery. And iffue having been 
ioined on that fa£t, the caufe was tried at the Summer Affizes at 

J ' _ _ and where 


The Couri 
will amend a 
recovery 
whenever it 
can be done 
confilleatly 
with therulc5 
of law. 

—But they 
cannot amend 
the tefte of a 
writ of entry 
where it is not 
the mifpriCon 


Shretsjhury 1741, where a fpecial verdid was found, ftating 
(inter alia) that Alathea died on the loth of May 1740, which 
was fix days before the return of the writ of furamons. 


there is 
nothing to 
amend by. 
—The com** 
iDon vouchee 
cannot ap¬ 
pear by attor- 

This fpecial verdift was argued in the Court of King’s Bench ney before the 
Mich. 17 Geo. 2. (vid. i Wilf. 35.) In Hilary term follow- 
ing that Court was about to pronounce judgment of reverfal, 

(vid. i 42 :) but tfie parties claiming under the recovery 
defired that the judgment might be fufpended until a motion 
was made in this court to amend the recovery. 


in 


mons. 
-Jfthe 
vouchee die 
before the rr« 
turn of the 
writ offum- 
mons^ there- 


, covery js er- 

Such a motion was accordingly made, and the queftion was, 
feveral times argued by Willes King’s Serjeant and kPynne and 
Hayward Serjeants in fupport of the rule, and by Skinner and 
Prime King’s Serjeants and Bootle Serjeant againft it j and on 
this day the opinion of the Court was delivered, as follows, by 


Barnes 17. 

7 Mod. 402* 
0^* cd» 6* v.*« 


Willes^ Lord Chief Juftice. “ This comes before the Court on 
a motion to amend the recovery. 


Ilhall 
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1 fliall firft lUte how the recovery now (lands; 

Secondly, how the fa£J: really was; 

Thirdly, what are the amendments that are delired. 

Fifft, The recovery is of Eajler 1740. The writ of entry 
was returnable quind. Pafib, which in that year was the soth of 
jipril^ fo the'23d was jthe appeaAnce-day; on which day (as 
the record now is) it is faid that Wtlfiam Thomas appeared in his 
proper perfoii and vouched y. Apperky and Alatbca his wife, 
whereupon a writ of fummons Sd warrantizandum was awarded, 
returnable on the,morrow of the Afeenjion j fo, as this recovery 
now (lands, it could not be fufered before the morrow of the 
Afcenfioity which was the 16th of May in that year. 

Secondly, The fad as it appears in the deed and by afBdavits 
is, the writ of entry tefted the 2d of Aprils returnable the 20th. 
The writ of fummons ad wariantizandum ilTued on the 23d, 
returnable the 16th of May; and it could not be made re* 
turnable fooncr, becaufe there mud be five leturns inclulive be¬ 
tween the tedc and return. Before the dat. 16 Car. i. c. 6. 
nine were necelTary, but by this datute they are reduced to five. 
Tlie dedimus to take the warrant of attorney was teded 25th of 
April i the warrant of attorney was executed by y. Apperley 
and his wife on the 30th, and the mittimus by which it was 
fent out of Chancery into this court was teded 8ih May. Alatbca 
died on the loth May. And the recovery was in faft arraigned 
at the bar on the 5th of May^ but Alatbca never appeared in 
perfon, and therefore every thing that was done was done under 
the authority of the wamnt of attorney. The deeds of leale 
and releafe to make a tenant to the praecipe, and in which there 
was a covenant to fuffer a recovery and a declaration to the ufes, 
bore date the id and 2d of February and were proved to be exe¬ 
cuted about that time. The oyedllon to the recovery was that 
Alatbca was dead before the i6th of May^ on which day (as it 
DOW dands on record) it mud be taken the recovery was fuffered. 

f 

Thirdly, The amendments, which were defired, were of two 
forts, either of which it was faid would cure the defed in the 
recovery. 

id, 


564 
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agvnfi 

Thomas* 
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ift. It was defired that ‘mftead of thefe words ** at which day X 745 . 
coroe JVatik and Corber &c, thefe words might be infcrted, 

« before which day. on the stb day of May in the fhc term, 
here cometh as well dec.” 

adly. The other amendment was, that the tefte and the re¬ 
turn of the writ of entry might be altered, fo as to make it re¬ 
turnable* craftino Pttr^alioitis in I^iary term, and then the 
fummons ad warrantizandum might be tnade returnable the 4th 
of May, which was the third return in Eqficr term, and then 
the vouchees might appear by attorney on the 5th of May, and 
all would be right. And a multitude of cafes were cited to (hew 
that this Court, in favor of coidmon recoveries, has from time 
to time made many great alterations in recoveries in order to 
make them good. But I (hall have occafion to mention but few 
of thole cafes, becaufe we agree with the general determination, 
that as common recoveries are now become the common alTur- 
ances of the nation, this Court will always make fuch amend¬ 
ments and alterations in common recoveries as to make them 
good and effeftual if poffible. But fuch amendments mull be 
confident with the rules of law, and there mud always be fome 
thing to amend by. 

Before 1 confider the amendments propofed, I will lay one 
thing out of the cafe as quite immaterial, though it was often 
faid and much infidcd on by the counfel for the amendment, 
which is, that thefe warrants of attorney are in their nature irre¬ 
vocable, and cannot be revoked without leave of the Court, 
bccaufe whether this be true or not (but 1 am very far from 
admitting that it is) it is nothing to the prefent cafe. If any 
argument could be drawn from it, it was mod proper in the 
King’s Bench, to drew that the record, as it dands, is right, 
and that it does not want an amendment. But it can afford no 
argument in either court. For whether the warrant of attorney, 
were revocable or not Xry Alathca in her lifetime, it was certainly 
revoked by her death, and her attorney could not appear for 
her and in her dead after die was dead. " 

• 4 

» 

Having therefore laid this argument out of the cafe, I will 
now confider the fird amendment propofed. As the recovery 

7 ^ was 
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was proved to be in fiift arraigned at the bar of thianoitrt^ 
the 5tli of Mtfjs I tbink there is fnfljcient foundation in Did to 
make th^is araendnicnt j but that will do the*partie8 no good j 
for we arc clear!/of opinion that the record, when fo abered, 
will be as bad nay worfe than it was before, and we will not 
amend one error by making another*; for the Toucbee cannot 
appear by attorney before *the day of the return of the writ, of 
furamons ad warrantizandum. The two cafes which were dted 
plainly prbve this, and befides the reafon of the cafe (hews it; 
Ihe cafe ill I Leonard 86. is cxprefs to this purpofc* that in 
common recoveries the vouchee cannot appear by attorney but 
upon the day of the return of tbefummons ad warrantizandum. 
’Jhe authority of this cafe was attacked by laying that this is an 
anonymous cafe, and only an obiter faying upon a queftion put 
to the Court by Serjt. I^almejleyy which was not unufual in thofe 
days. But 1 think it is a great authority, as it is there iaid that 
this was the clear opinion of all the Judges and Prothonotaries, 
and becaufc it has never been contradided in any cafe fince, 
and likewife becaufc it is warranted by a very ancient cafe and 
a cafe of great authority in ii Hen* 4. 28. J?n>. Abr^ title 
“ Jour** fo. 39. b. [a)t where it is exprefsly faid that the 
vouchee canimt appear by attorney but at the day given by the 
proccis. But to this cafe likewife it was ol^eded that it does 
not appear by this, whether it was a common recovery or an 
adverfe fuit: but I think this will make no difference, for thefc 
rules concerning the procefs muft be the fame in common re¬ 
coveries as in adverfe fuits, as appears plainly by the ftatute 
16 Car. 1. r. 6, which puts adverfe fuits and common recoveries 
on exadly the fame foot in refped to the five returns. Befides 
this,rule in the prefent cafe is juffified by reafon and the fad as 
it is now laid before the Court. For it is admitted that the 
vouchee did not appear in perfon either at the day of the return 
of the writ of entry or at anytime afterwards,* the confequence 
of which is that there muft be a fummons ad warrantizandum, 
and that the appearance mud be by attorney; and if fo, there 
is no day given in court, on which the party could appear by 
attorney but on the day of the return of the fummons. It would 
make the law ridieu^us that there mud be five returns between 


{a) Pi. 79. 


the 



EASTSU teem!'CF. 

the tefte Mid the retorn of fttmntoiu ad warrantizanduiO, 
if the voocbee mighc appear attorney at any time before the 
return. 


5^7 ' 

WrifMi 

Tmoma*. 


The cafe Wich was modi rdied on, and ^hidb was the only 
one which was cited, which ieems to bear any Wemblance to 
this, is the cafe of Wiane v. £JyrJf P. i6 C a., upon a writ of 
error in B, P., reported in i Lev* 130. 1 iSAf. 213. and in 
feveral other books: but we think that it is no authority in 
refpeA to the prefent amendment which is defired; iirfl;, be- 
caufe it is very difficult to know how that fa£t Aood, it being 
very differently reported in almbft every book j feeondly, bc- 
caufe there is no pretence thege, that the vouchee appeared by 
attorney before the day given in court, but the objedion is that 
either the warrant of attorney or dedimus ri^aa not teAed in due 
time. Befides that was a queAion that did not arife on a motion 
for an amendment in this court, but upon a writ of error in 
the Court of King’s Bench. If therefore that cafe be of any 
weight, it may be and to be fare will be conildered in the Court 
of King’s Bench. Befides I muA own that I have no great 
opinion of the determination in that cafe if it be as it is reported: 
however it is enough to fay that it is not parallel to the prefent 
cafe. We cannot therefore agree to make the firA amendment 
that is propofed, becaufe we are fatisfied that it would not make 
the recovery at all better than it is at prefent. 


As to the fecond amendment, I am clearly of opinion, that it 
would make the record right, and cure all the errors of this re¬ 
covery, if wc were warranted to make it by the rules of law and 
by the fads which have been laid before us. But we think that 
we cannot do it by the rules of faw, or if we could that there is 
nothing to amend it byj lor the fads are fo far from wan anting 
fuch an amendment, that they plainly fiiew that wc ought not 

to make any luch alteration.^ 

« 

The cafes which wctc chiefly relied on as to this point were 
three precedents mentioned in Pi^i on Recoveries^ P* *73 and 
174. In a|l thefe three cafes the ClJurt ordered the return of the 
wiit of entry to be altered, becaufe It was made returnable be¬ 
fore the date of the dee'd whk^ made the tenant to the prascipe, 

which 
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1745. which at that time waft held to be a fatal error. Thoug;h It has 
holdcn ia favour of recoveries, that if there be a good 

7?o«** to the praecipe at any time before judgment is given, it is 

fufiicient (a). But ihcfe cafes do not com? up to the prefent; 
tor they arc only inftanccs that this Court will amend the re- ' 
turn (^) of the writ of entry and not that it will amend the 
tejl^ of it, wliich is necefiary to be done and is what is deGred 
in the prefent cafe. Betides the rule itfelf has been produced to 
w in the tirft precedent in which is that of Bance and 
Greenuayy M. 4. W. and Af., and it appears by that that it waa 
the mlfprition of the clerk; that the deed in which it was 
covenanted to fuffer the recovery warranted this amendment, 
and that betides it was made l^confent of all parties; and 
probably if the other two precedents could have been found it 
would have appeared that they were attended with the fame cir- 
cumftances. However they are only authorities that the return 
of the writ of entry ipay be amended, but not that the tejle may 
be altered. But i own that many authorities were cited to this 
purpofe, to ihew that originals may be amended, and even in 
tiie tefte. It will be unneceffary to mention many of them, be- 
caufe I admit in general that originals may in many cafes be 
amended, when returned into this court, and that the tefte of 
them may be amended in fome ioftances. But there is no cafe 
which warrants fuch aruamendment as is Retired in the prefent 
cafe. Gage% cafe, as reported in 5 Co, 45. A, comes the near- 
eft to the prefent; but it is not rightly reported by Lord Coke^ 
and it has been contradiAed in many cafes tince, and held not 
to be.law. The true rule is, that original writs may be amend¬ 
ed by 8 IT. 6. c, 12. where it is only the mifprition and negli¬ 
gence of the clerk, bu^ a miftake occationed by the nefdence or 
ignorance of the clerk is not amtodable by that ftatute, nor any 

(tf) By flat. 14 Geo, z. t. ao. itisen- | a recovery is good if tbedeeds be executed 
aded that every recovery (hall be valid, in the term in wbichitisfuSered, though 
notwithflonding the fine or deed maktog thedeeds to make the tenant to the praecipe 
' the tenant to fuch wnt»levkdor execut- be not executed until after the txtcutm if 
ed after the tune of thejudgfflent given in the writ of feifki. Guihnght v. Rtgby, 
(iKh lecovery and the Uward of the writ 4 Hurnf. & £af tjj, 

< of feifin. provided it be levied or executed (i) In Wa(fm v. Locllot a Wtlf. a. an 

before the end of the term in Which the ameadment wai made m the return tfihe 
recovery is fufered. And on rite c«A- iHorri ^ enor being the mtf. 

fttttl^M,ofthata&ttbas been holdcD that lotion of the rierk. 

t * * * Other 
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other miftake, when there is nothing to amend it by. This dif- 1745. 
tindlion is warranted by Blackamore*^ cale, 8 Co. 159* Wthns 

and many other authorities. Where therefore the telle void, 
as wlicn it is made on a Suttday or in vacation-time, there it is 
amendable as the plain milprilion of the clerk 1 and fo it is held 
in the cafe of the S^uecn and ^utebtn^ 2 LoAi Raym. 1066, and 
in 5 St. Trials 543, where many cafes»are cited for that purpofe. 

And if Gage's cafe were law, an impoffijjlc telle might b^ like- 
wife amended for the fame reafon ; for the telle in the writ of 
covenant there was after the return. But Gage's cafe is other- 
wife reported in Moor 571. that this millake was held not to be 
amendable, and that the fine was reverfed on a writ of error for 
that reafon, and it has been found upon fearching the record 
that the report in Moor is right (tf). But I own if this point 
were to come as a new quellion before me, I fliould be of the 
fame opinion with Lord Coke^ who often gives his own inftead 
of the opinion of the Court. But I am. borne down by very 
great authorities, by the authority of the Houfe of Lords and 
of all the Judges in the cafe of The Earl of Pembroke and Lord 
jeffereys^ as appears by the cafe before mentioned in 2 Lord 
Raym. 1066, and in that cafe as reported in 1 Sidk. 52., where 
it is exprcfsly faid that Gage's cafe is not law; and the fame was 
again confirmed by the opinion of the Court of King’s Bench in 
the cafe of the ^een and Tutebin. I will mention the very 
words that the Judges certified by Lord Chief Jullice Holt to 
the Houfe of Lords (as they are reported by Sallcld) being very 
applicable to the prefent cafe. That was the cafe of a fine; and 
the writ of covenant was tefted fix months after the dedimus for 
the caption, and the Court of Great Sclllons in Hdles had 
amended it; but it does not appear whether the telle was before 
the return or after: but Lord Holt certified ** that’ the writ of 
covenant being an original” was not amendable either by the 
common law or by any llatute; that neither the 14 E, 3. nor 
8 H. 6 . warranted fuch an amendment; and that there was no 
difference as to that purpofe between aClions amicable and ad- 
verfary. For no one pretends to amend a miftake in a deed, 
and yet that furcly is as much a common affurance as a recovery; 
and that Gage's cafe in 5 Co. 45. is mifreported and nqt law.” 

1 fancy Mr. Salkeld has not rightly ftated the certificate at the 

(") S(*c alfo 6 AloxL 

7F 


beginning; 
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beginning; for Lord Holt could not fay in general that no 
original wait amendable; but the words of the certificate probably 
were, ^hat the writ being an original was not amendable in that 
injlancc; and 1 only rely on the latter words, which are very 
ftrong to my prefent purpofe. But if Gage\ cafe were law, 
yet neither tliat nor any other cafe which I can find would war¬ 
rant the prefc!)t amendment. For here is not the leaft. pretence 
that there was any mif\ake mifprifion or nefcience in the clerk, 
but the tefle and return are both very proper ones, and the writ 
was certainly made out according to the infiru^ions which he 
received. Which leads me to the pthcr point, 

« 

That if we could make this amendment by the rules of law, 
yet that there is nothing to amend by; for the deeds which 
have been read and referred to plainly fhew that it was not the 
intent of the parties that fuch a writ of entry fliould be fued out 
as is now defired, but fuch an one as has been fued out and as 
now appears on the record. The deed of releafe fays that the 
recovery fhall be fuffered before the end of Eajlcr t:rm next e/r- 
fuing or any otherfubfequent term; fo there is no pretence to fay 
that tlie parties intended to have a recovery in Hilary term, or 
that the w’lit of entry fltould be fued out fooncr than it was: 
whereas if it were to be tefted as is now defired, it muft not 
orfly be tefted long before the date of the deed, as it is to be re¬ 
turnable the very day after it, but likewife if the vouc hecs had 
appeared in pcrlon on the day of the return (being the third of 
February) and which they might have done if they would, if 
fuch writ of entry had been fued out, the recovery would have 
been a recovery in Hilary term, cxprefsly contrary to the agree¬ 
ment of the parties. 

We think therefore that we cannot confiftently with the rules 
of law and juftice make the fecond amendment which is defired. 

I do not know that in a court of law we are at liberty to fhew any 
favor; but if it were in a court of equity, where foraetimes 
favor may be flicwn confiftently with the rules of juftice and 
equity, yet as here is an *hcir on the one fide, and a mere 
volunteer on the other, if any favor could be fliewn, it rauft be 
to the heir, for a volunteer is entitled to none. 


Wc 
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Wc are therefore all of opinion that we cannot amend the 
recovery, and that this rnle mud be difcharged 

V 

(.'<) ViJ. Swann v. ^ Butr. 1595 > and 1 Bl. Rip. 49^; 5J6. 


WvMmi 
agmnjt 
Tuv MAI. 


Henry Layng Exccutqg* of H'Knry Layng againfi ^ 
John Paine and Francis Paine, Executors of 
John Paine. 


Jj^EBT on a bond given ‘by the defendants’ teftator to the 
plaintiff’s teftator in 1000/., dated the 3d of September 
1720. 

The defendants craved oyer of the condition of the bond; 
it recited that the plaintiff’s teftator who was Archdeacon of 
Wells^ had by his letters patent bearing date with the bond 
granted to John Paine and II, Layng his own fon the office of 
regifter or feribe of the Archdeaconal Court of the Archdeaconry 
of Wells with the fees and profits thereof for their lives and the 
life of the furvivor; and that the name of John Paine was only 
ufed in truft to and for the ufc and benefit of Henry Layng 
(deceafed) his executors &c, and that he (J. Paine) had not 
paid any of the fees and charges expended in and about the 
faid patent &c; and the condition was that J. Paine ftiould 
permit JI. Layng (deceafed) his executors &c to receive to his 
and their own ul'e all the profits and emoluments iffuing or to 
be made by the faid office during the life of J. Paine.^ and fhould 
without any confidcration or reward at the requeft and cofts of 


A bottil given 
by any of the 
odiceri men* 
tioned in che 
Aat. ; & 6 
Ed. 6. c. 
for fecuring; 
all the profita 
of the office 
to the perfoii 
appointing^ 
is void by 
that iiatuce. 
—So is a 
bond given 
by fuch an 
officer to far* 
render when^^ 
ever ebeper* 
fon appoint¬ 
ing chofe. 
—The office 
of regiiler of 
an archdea 
conry is an 
office within 
that ftatttttv 


fl. Layng (deceafed) his executors &c make and execute any 
deputation grant or furrender and do and execute any lawful 
adk about the fiiid office the execution and the profits thereof 


to fuch perfon as H, Layng (deceafed) his executors &c fliould 
defire or appoint See. 


The defendants then pleaded, ift, a performance of both parts 
of the condition by J. Paine deceafed; 2dly, that the office of 
regifter &c was an office which touched and concerned the ad- 
miniftratioa and execution of juftice; and that the bond for 

that 


2 
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that caufe, being contrary to the form of the ftatute &c, vvas 
void in law. 

< 

The plaintiff tendered iffue on the firft part of the firft plea, 
namely, that J. Paine had not fufiered and permitted H, Layng 
&c to receive and take to his own ufe all the profits &c, and 
demurred to the fecond plea; and the defendants joined in de¬ 
murrer. , 

The cafe was twice argued, the firft time hj Draper Scrjt. for 
the plaintiff, and Bclfield Serjt. for the defendant; and the fecond 
time by Eyre Serjt. for the foriper, and Prime King’s Serjt. for 
the latter. 

After the Court had taken time to confider of this cafe, their 
opinion was on this day delivered l>y 

Wilksy Lord Chief Juftice, (lifter ftatingthe pleadings,) as fol¬ 
lows. 

“ Upon this demurrer to the fecond plea the cafe now comes 
before the Court. And the fingle queftion is whether this bond 
by reafon of the condition be a void bond or not. 

• V 

It was infifted on by the defendants that it was void both by 
the common law and the ftatute 5 & 6 Ed. 6. c. 15. Whether 
or no it would have been void by the common law we need 
give no opinion, becaufe we are all clearly of opinion that it 
is made void by the ftatute. 

The words of the ftatute are “ If any perfon or perfons at 
any time hereafter bargain or fell any office or offices, or de¬ 
putation of any office or offices, or any part or parcel of any of 
them, or icceive have or take any money fee reward or any other 
pi ofit direSlly or indireSllyy or take any promife agreement co¬ 
venant bond or any affiirance to receive or have any money 
fee reward' or other profit d{reBly or indirectly for any office or 
offices, or for the deputation of any office or offices or any part 
of them, or to the intent that any peifon ffiould have exercife 
or enjoy any office or offices or the deputation of any office or 

offices 
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offices or of any part of any of them, which office or offices or 1745. 
aay.pait or |iarcel of any of them fliall in anywife tmcb or 
cmcem the admin^ratim or execution ^ jt^ice &c j” ‘then fol- 
lows a defiqription of other offices not material to the prefent 
queftion; and then the ftatnte inflidls feveral for^* 

feltisres.and incapacities both upoi^ the peflbns buying and 
the perfons felling any fuch* office or offices. Then follows in 
the third fe<fIion of the a& the daufe, upon which the prefent 
queftion depends; ** that all and every fuch bargains Tales pro* 
mifea bonds agreements covenants and[ affiirances ffiall be void 
to and againft him and them to whom fuch bond &c ffiall be 
had or made.” 

That this is an office which concerns the adminiftration and 
execution of juftice (^) is admitted. If it Were a new cafe, 

I ffiould have had no difficulty in determining it to be fo: but 
it has been, fo determined feveral times, particularly in a very 
folemn manner in Dr. Trevor's cafe, Cro. Joe. 269, and 12 Go, 

78, where the Lord Chancellor referred it to all the Judges, 
who were of opinion that this office was within the ftat. Ed. 6. 

The fame was likewife determined in the cafe of Woodward, 

V. Foxe in the cafe of the regifter of an Archdeacon, 3 Lev, 

289 ; and 2 Ventr, 187. 

The only queftion that remains is, whether this condition be 
within the provifion of the ftatutc, and makes the bond void; 
and wc think it plainly within the words and provifion of the 
ftatute. 

Firft, An agreement to have all the profits is certainly an agree¬ 
ment to receive fome projit^ which is contrary to the words of 
the ftatute. 

Secondly, This is dircdly contrary to the intent of the 
ftatute. 

There were* two principal reafons for making that ftatutc; 
ift. That offices might be exerdfed by perfons of Ikill and in- 

(a) In the cafe Ex parte Saf/ifr, ifmW. 1 ftatute does not extend to offices concern- 
73, and i M. 210. it was holden that the • mg the police. 

7 G tegrity; 
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J745. tegtiny^ and adly, Hit they might take 00^ the legal.te; 

^ officea' will he «pt to Wite mtm Aam 
their legal feee, acconding to what ia faid in J I4$t ** tWjT 
**"** that buy will fell.” Both thefe enda will he fitiftrated if this 
' condition were good. I'or either thb Jfo/lm Paftu muft exedite 
the office for nothing, or he xnoft take more than his legalifeto; 
for he was to account to the Archdeacon for alt the legal pro* 
fits. No man of ficill and ia%rity will throw away the gxeateft 
part of his time in eitecutiog fudi En office for nothing; and if 
be has any thing for it, it muft he extortion and hy takhig il* 
' legal fees; and fo the fecond and principal end of the Ihitnte 
would be plainly elud^. 

As we are of opinion that the firft (<2) condition of the bond 
is plainly void and illegal, we need go no further, both becaule 
the breach in the prefent cale is affigned on that part of the 
condition, and likewife becaufe it baa been holden that if any of 
the conditions be void by a ftatute, the whole bond is void. So 
it is exprefsly determined in the cafe of Norton v. Syms^ Moor 
$56* (^)» and in the cafe of Lee and bis Wife v« Colejbilly Cro, 
Elm. 529., and in feveral other cafes. 


But however as the fecond {c) condition has been ipoken to, 
I will fay a word as to that. And I think likewife that this is 
a void condition ; for the donor to oblige the officer to furrendcr 
whenever he requires it is to referve to himfelf an abfolme 
power over his officer, which he ought not to do. Befides, if 
this were allowed, there would be a plain method chalked out 
to evade the fiatute; for any one by this mean might fell an 
office for the full value. For let fuch a condition be put in, let 
the bond be given for the full value of the office, and iet it be 
agreed between them that the officer ihall refufe to furrender 
upon requeft, and then the grantor will recover on the bond, 


(a) The firft branch of the eonditton. 
\b) A d.ilindtion is there taken between 
•covenants or conditions void by tbeconji' 
mon law and thofe thst are void by ftatute. 
It is raid, when fome covenants in an in> 
denture are void by the cominon law, and 
the others good, a bond for the perform¬ 
ance of all the covenants may be good as 


ftp* as reipedls the covenants that are good: 
busottkenmle any of the covenants be 
void by the ftatute, tbblv the bond is void 
ia toto. See alio i Mod. 35, 36 { and 
Rjh V. Gallitrst ptr Butter J. u D.itt B. 
139 * 

(e) The (econd branch of die condition. 

aud 
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and fo have the>fill! value of the office. This is fo yetf fduii, 
and fo diredtlf contrary to the words'and intent of the ftaiute, 
that I need not fay any thing mdre upon it. 


This cale was compared by thecounfel for the plaintiff to the 
cafe of .fimoniacal bonds, and to be fure the comparifon is a 
very juft one: but it make8*dire£i:ly a^ainft the jjlaintiff; for it 
has been holden that a bond given by a parfon to his patron to 
refign generally, (as the prelent cafe is,) and not to a particular 
perfon, is void (ii). And no one (I believe) can doubt but that 
if a man were to give a bond to his patron with a condition that 
the patron Ihould receive the whole profits of the living, fuch 
bond would be fimoniacal and void. The cafe of Bellamy v. 
Burrow (i) is a cafe of very little authority, and very little 
refembles the prefent cafe ift,*Becaufe it occalioned difierent 
opinions (r); and adly, Becaufe it was never carried into exe¬ 
cution. Bellamy there did not grant the office; but the King 
granted it in truft for Bellamy, and the King certainly is not 
within the ftatute (/f). The cafes likewife of Gulliford v. Cat'- 
donell {e), Salk. 466, and Godolphin v. Ttudor, Salk. 468. (/*), 

which 


{a) When this cafe was determined, 
7r. 18 & 19 Gti. 2., this appears not to 
have been (o cnnfidcred: general bonds of 
redgnation were then holiltn to be good. 
Vid Bakni;ton v. IFootl. Cro. Cur, i8o. 
and Sir W. 'Jin. azo; fFatfin 4 . Biker. 
Sir 7*. Baym. 175 j JVyndham v. BtMin. 
Say. 141 ; Peele v. The Countefs of Car- 
bjle. i Sir. 227; and Grey v. Hijkeib. 
Amhl. 268. However in a late calc in the 
H jufe of Loids, The Btflufi of London v. 
Ffytche, Miy 1783. on a writ of error, a 
general bund of refignation was d dared 
void, contrary to the opinion of all the 
fudges, except Eyre C. U. (late Lord 
Chief Juftice of the Common Pleas;) 
and they reverfed the judgment in B, B... 
affirming that before given in C. B.—But 
fee Bagfintw v, Bofsley. 4 Z>. £. 78; 

and Partridge v. JVhjim, ib. 359. 

(A) CaJ. temp. TaW. 97. 

\c) In that cafe the Mader of the Rolls 
defcreed that Mr. Burrow Ihould hold the 
office in his own right: but on an appeal 
this decree was reverfed by tbe Lord 


Chancellor, who ordered tijat Mr. Burrew 
Ihould account for the profits of the office. 
—See alfo Lord Loughborough'^ obferva- 
tiuns on that cafe, in 1 H Bl. Rep. 333. 

(rf) Vide Huggins y Bambtidge, H. 
146. 2 fup. 241. . 

(r) Com. Rep. i; and 12 Mod. 90. 
S.C. 

(/) And 6 Mod. 234. S. C. But the 
following manufeript note of that cafe is 
more full than eiincr ot the printed ae- 
counts of it. 

** Godolphin V. TuJo'. M, 3 An, 2. R, 
Debt upon a bund. Oyer of the bond 
and of the condition, wh.ch was for the 
performance of certain .trt'tics; and re¬ 
citing that whereas Sir U'dliam Godolphin 
was auditor of IVales for his life, he did 
depute the defendant's intellatc to be his 
deputy therein, and niadeliim a grant of 
all the fees perquifites and profits there* 
unto belonging, the deputy |iaying him 
200 /. a year: if the faid intcilatc Ihould 
accordingly pay that 20O /. a yar, then 
the bond to be void. 


« r„ 
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1745. , which #ere likewiiijf dted for theplaiatlfi^ are ^dte dlfibesl; firote 
'i^^V ks' prefent<afc. In both thofc the principal officer having an of- 

p aTn^ fee, of which by law he might make a deputy, made a deputy, re- 
ferving in one cafe half the profits of the office, and in the other 
a ceitain fura not fayilng out of the pro6ts: in the firft cafe.it 
was holdcn good, and in the fecond bad; but in the latter it was 
faid that it would have b^en good if the fum had been referved 
out of the profits; beoaufe if a man mdy by law make a deputy 
he muft allow him fomethlng, and it can never be thought that 
he is CO give him the whole profits., Befides, uotwithftatfffiog 
the deputation, he may execute the office whenever he pkafes. 
But in the prefent cafe the Archdeacon could not execute the 


** To rhis the detendant pleaded the 
ftatute of M(kv. 6 . agaioft feUing offices, 
and for making bonds and fecurities given 
to enforce fuca cantra£ls void; and con* 
eluded with pro|>cr averinerits to (hew 
this o^ce within the ftatute. 

** The plaintiff replied that the fixed 
falary of the (aid office was aoA a-year, 
and the juft and legal prtdits 329/. per 
annum, which the defendant's inteflate 
during his life received annually. 

The defendant demurred 5 and judg¬ 
ment was for him, that the bond was void 
by the ftatute. 

•' This was fettled upon great confider- 
ation after three arguments, wherein it 
was agited that if an officer has a certain 
annual falary, or other profits amounting 
certainly to fuch a fum annually, a depu¬ 
tation ot fuch office with a referve of any 
fum out of It not ixcfeMng tht tertainpro¬ 
fits is no falc cotitrai y to this ftatute. So 
if a deputy be appointed to an office con- 
fifting of uncertain profits, paying out of 
fuch profits any fum whatever, this depu¬ 
tation and contraft for payment an good, 
becaule the deputy is to pay out of the 
profits only and cannot be charged lor 
more than he receives In thcle cafes the 
principal does in efteft only appoint a 
deputy, referving to bimfetf a part ofthe 
profits which are by the law his entirely, 


and do not pafs as incident to the depu« 
tation any farther than as they are ex- 
prefsly granted with it. Such deputations 
there^ are not Tales of offices contrary 
to the ftatute, but only grants of them and 
of the profits qualified with fome excep* 
tions- 

But if an office confiding of uncer¬ 
tain fees be granted to a deputy together 
with all its tees, referving a certain (um, 
fuch grant will be void; for it is not a 
deputation with a referve of part of the 
profits, but an abfolute difpofition of the 
office and all the profits in confidcration 
of a certain fum to be paid annually for 
them, yhether the profits themfelves 
amount to more or lefs (t), and is there¬ 
fore in tlie nature of a fale prohibited by 
the ftatute. 

This cafe is not altered by any fub- 
fcquent event of the office anfwering more 
in the contingent profits than the money 
ftipulated to be paid for them; becaule 
theconcrafl is to be adjudged ab initio 
good or bad according as it appears re- 
ftniined by the ftatute or not, and is not 
to depend upon contingent conlequences. 

** Judgment for the defendant, which 
was afterwards confirmed in the Houle 
of Lords.” MS. coll./lPy&fChirfJuf- 
tice. 


(a) Jsatttn v. titrris, cited by Lord Lmgbbmsfgb, in 1 H, SI. Rip. 33a. S. P. 

office 
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t>Sce himTelf, but bad only a power of granting it, and there¬ 
fore there is no pretence that fte Aoold recave any of the 
ItfoEtt. 

Tor thefe reafons we are all of opinion that this bond is void 
1>y't'he ftatute^ and therefore judgment muil be for the dc- 
■fcndants •(«).** * 
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(0) A Court of Equity has hi ibnie 
icafes intwpoied where it has been thought 
‘the Courts of Law could not. Law v. 
LttWt ttmp, Ta&’ 1401 and 3 P. 

391} Mtrris v. M'Qullock, Atribh 
432 ( and Hancingttn v. Du Oiottel^ 
4 Bn. Gf. Q^. i24.>-SeeaI(b the cafes of 
Parens v. Thomjfm^ 1 H. BL Rep. 322; 
and Garferth v. Ftatm^ ib. 327 ; in the 
former of which it was holden that an 
agreement by the defendant to allow the 
plaintiff a certain -proportion of the pro- 
iits of an office (not within the ftatute 
Ed. 6 .) Ill confideration of his affifting in 
procuring the defendant’s appointment to 
It was void; and in the latter, that, where 
the defendant had declared that his name 
was only ufed in truft for the jiUintiff on 


die dcienddit’s being appointed to the of¬ 
fice of collector of the ctiftoms at the 
portof and the ports and places 

thereto appertaining on the plaintiff's 
ap|>Iication to the Lords of the Treafury 
^r that purp<iie,and had promifed to ap¬ 
point fuch a deputy as the plaintiff fhould 
nominate, and alio to empower the plain¬ 
tiff to receive the prtffits of the office, the 
cafe was within die fyx. 5 & 6 Ed. 6., 
and that noa^on onthe agreement could 
be fupported at hw.—This appointment 
of Mr. Ftartm afterwards gave rife to two 
adions in the Court of King’s Bench, 
Feann v. Ptaijon, and Feartn v. Potter. 
in both of which the plaintiff failed. 
—See alfo Blathford v. Preftan^ i D,fA 
E. 89. 


WiNSMORE agamfl Greenbank. 


M. 19 G. % 
Saturday, 
061. aStb 




CKINNERf WilUsf and Hayward Serjts. moved for a new 

trial upon fcveral affidavits, fetting forth (as they were exceffive 
opened) that the verdid was againll evidence, and the damages auToa^oren- 
oxceffive {a), being 3000/. Ihe 

tiff’s wife. 

—In fuch aAion the declarations of the wife rot admiffiUe in evidence. 

—In an aftion on the cafe for lodacing the plaintiff’s wife to continue abfent it is foficient to ftatn 
that *' the defendant onlawfelly and unjuftly perfuaded procured and enticed the wile_ to continue 
4 ibfent Sec. by means of which perfusfion Sec fhe did continue abfent Sec; whereby the plaintiff loft the 
comfort and fociety of his wifewithout fetting forth the means Sec ofed by tne defendant. 


(0) Sec DubetJty v. Guumng, 4 Z). 

JE. 651. and the cafes there referred to, 
as to the kind of adions in which the 
Courts will interfere by granting new 
trials on the ground of exceffive damages. 
In the cafe of Duberley v. Gunning, whiefc 
was an a£lion for criminal converfation, 
the Court of King’s Bench thought they 
could not grant a new tiul, although the 
.^arwagiMi (jooo/.) Were admitted to be 
larger than under all the circumftances 

7 


of the cafe ought to have been given. 
Butin a rubrequentcafe, 3 feffM y.Spartew, 
E. 257., where in rcfifting an ap¬ 
plication for a new trul on the ground of 
exceffive damages tn an adlion for an af- 
fauluand battery the plaiiitiiTs counfel 
relied on Duberley v. Gunning, the Court 
faid that was a cafe fui generis, and the 
damages appearing to be exceffive they 
granted a new trial. 

H 


The 
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<74;. The action was an a&ion on the cafe for enticing away and 
'detaining the plaintiff’s wife, which were lud in the declaration 
with &veral other particular drcumftances; but my Bi'other 
SANK. Abney who tried the caufe being in court, and certifying that 
the verdi& was not againft evidence, nor the damages excCilive, 
and that he was not diffatisfied with it, we would not make any 
rule, nor did we fuffer the affidavits to be read. 

I 

Hayward like wile mentioned another olgc<^ion; that the 
Jndge would not allow the declarations of the wife to be given 
in evidence on cither iide: but thft two fenior counfel would 
not infift on that objection, and 

My Brother Burnett and I were of opinion that my Brother 
Abney did right in refufing to admit fuch evidence.** 

———“ They then moved in arreft of judgment.” 

——7-In order to underftand the grounds of the motion in 
arreft of judgment, it is neceffary to ftatu fome parts of the 
record. 

The declaration contained four counts. The firft ftated that 
on the I ft of January 1741 Mary then and until the 24th of 
December 1742 being the wife of the plaintiff (but fince de- 
eeafed) unlawfully and without his leave and againft his confent 
departed and went away from him &c, and lived and continued 
abfent and apart from him from thence until and upon the 8th 
of Auguft 1742, and during the faid time that the faid Mary 
fo lived and continued abfent a large eftate both real and per- 
fonal to the value of 30,000/. was devifed to her by W. Worth 
D. D. her late father for her foie and feparate ufe and at her 
foie ^nd feparate difpofal; that thereupon flie was dcfirous of 
being and intended to be again reconciled to the plaintiff and 
to live and cohabit with him, whereby he would have had and 
received the benefit and advantage c£ the faid real and perfonal 
eftate (the plaintiff being willing and dcfirous to be reconciled 
&c,) yet the defendant knowing the faid premifes and haying 
notice of the faid Marys intention, but contriving to injure 
the plaintiff, and to prevent Mary the wife from being re* 
conciled to him &c and to prevent the plaintiff receiving any 

advantage 
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advantage from the faid real and perfonal eftate &c, on the 8th 
•ci Augufi 1742 unlawfidly and unju/ily perfuaded procured and 
‘enticed the laid Mary to continue abfent and apart from the 
plaintiff and to fecrete hide and conceal herself from the plain¬ 
tiff, by means of which perfuajhn procuration and enticement 
the UM Mary from the faid 8ih of A^Ji 1742 until the time 
of her death on the 24th oS December 1742 continued abfent 
and apart and fecreted herfelf &c j whel^eby the plaintiff during 
all that time totally loft the comfort and fociety of his faid wife 
€tnd her aid and ajftflance in bis domeftic tffairs and the profit and 
advantage that he would and ought to have had of and from 
the faid real and perfonal eftafes &c, and was put to great 
charges and expenccs in endeavouring to find out and gain 
accefs to his faid wife in order to perfuade and procure her to 
be reconciled to him. 


579 
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The fecond count ftated that on the 7th of Auguft 1742 
Dr. Worth died, on whofc death the plaintiff*8 wife becamo 
feifed and poiTefTed of real and perfonal eftates to the value of 
30,00c /. to her foie and feparate ufc and at her foie and fe- 
parate difpofal, yet the defendant malicioufly and wickedly in¬ 
tending to injure the plaintiff, and to deprive him of the 
aid afliflance and comfort of his wife, and to raife foment 
and continue difeords and quarrels between the plaintiff and his 
wife, and to alienate the affections of the wife from the plain¬ 
tiff, and to deprive the plaintiff from having or receiving any 
advantage or benefit from the faid eftates &c, on the 8th of Aa» 
guft 1742 unlawfully and unjuftly perfuaded procured and en¬ 
ticed the faid wife to depart and abfent herfelf from the plain¬ 
tiff and to fecrete herfelf from him, by means of which per- 
fuafion procuration and enticement the faid Mary on the faid 
8tH of Auguft departed and abfented herfelf from the plaintiff 
without ,the plaintiff ’s confent and continued abfent until her 
death &c j whereby the plaintiff &C (as in the firft count,) 

The third count ftated that on the 8th of Auguft 1742 the 
plaintiff’s wife without and againft hfs confent went away from 
him, and went to the defendant, yet the defendant, well know¬ 
ing the faid Mary to be the wife of the plaintiff, received her, 

3 and 
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1745. and concealed ter from the plaintiff, and kept her fo concealed 
hi*" *he rime of her death, and wholly refufed to 
Gitu^ deliverTier to the plaintiff or to difeover her place of refidence, 
«AjiK.* (although on &c at &c he was requefted &c,) but unlawfully 
ento-taiued harboured concealed and fecreted her from the 
plaintiff from the Sth of Augufi 1742 until the time of her 
death; whereby the plaintiff &c {aa before, only omitting that 
the plaintiff was deprived of the benefit of the fortune &c.) 

The fourth count ftated that the defendant harboured and 

concealed the plaintiff’s wife untiP her death, and alfo caufed 

her to be buried fecretly, and kept her death a fecret from the 

plaintiff for a year after her death &c, whereby the plaintiff loft 

the comfort and ibciety of his wife from the faid 8th of Auguji 

until the time of her death, and the benefit of her fortune &c. 

« 

The defendant pleaded not guilty; and the jury found a 
verdi<ft for the plaintiff on the three firft counts, and gave 
3000 /. damages, and a verdi£t for the defendant on the laft. 

This cafe was argued on the i8th and 26th of November 
1745:, and the 29th of yanuary following, by Skinner and 
Willes King’s Serjeants and Draper and Hayward Serjeants 
for the defendant, in fupport of the motion in arreft of judg¬ 
ment, and by Prime and Birch King’s Serjeants and Bootle 
Serjeant for the plaintiff; and on the ift of February ftdiowing 

the rule to arreft the judgment was difeharged. 

■ 

Willes^ Lord Chief Juftice delivered his opinion to the fol¬ 
lowing effect: 

Several ohjeiftions have been taken by the defendant to this 
declaration in arreft of judgment; two general ones, and three 
to the particular penning of the declaration. I admit the 
rules laid down in moft of the cafes that were cited, and there¬ 
fore (hall have occafion to mention only a few of them, becaufe 
they are not applicable to the prefent cafe. 

4 

The firft general objeftion is, that there is no precedent of 
any fuch adion as this, and that therefore it will not lie; and 

the 
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the objedioQ is founded on lit*/* xo8. and Co* Ut, 81.^., and 1741. 
ieveral other ho^ks. But this general rule is not applicable to 
the prefent cale; it would be if there had been ito jpecigl aStion 
Of tbt cafe before^ A fpecial adion on the cafe was intro* bakk* 
duced fot this reafon, that the law will never fuier an injury 
and a damage without a mnedy: hut th^ muft be novo 
fcMs ill*'every fpecial zGdon on the cafe {a). 

« 

The fecond general obj^dion is, that there mull be damnum 
cum injuria; which I admit. I admit likewife the confe* 
quence, that the fa*d laid .before per quod ctmforttum amifit 
is as much the gill; of the a£^ion’ as the other; for though it 
fhould be laid that the plaintiff loft the comfort and afitftance 
of bis wife, yet if the fad that is laid by which he loft it be 
a lawful ad, no adion can be maintained. • By injuria is meant 
a tortious ad: it need not be wilful and maliciousi for 
.though it be accidental, if it be tortious, an adion will lie. 

This rule therefore being admitt^^d, the only queftion is whe¬ 
ther any fuch injury be laid here; and this rule will properly 
come to be confidered under the feveral objedions made to the 
particular counts; for if any of them hold, then no injury is 
laid. I admit alfo that as the verdid is on the three counts 
and the damages are entire, if either of the counts be bad, the 
judgment muft be arrefted. To the fecond count no obje^on 
was taken. 

But the counfel for the defendant began with the third 
count, to which they took feveral ol^e^ona, which are all 
falfe in fad. 

(tf) Vid. AJhIy V. Wbitt^ 2 LdSR^^ 
mini 9571 fojh frtiman, iD.QT 
E, ji; and Chapman v, PtchrfpUy 
2 Wtf 146, in which laft cafe, which was 
an action on the cafe for falfely and ma- 
licioufly fuing out a comiuilTion of bank* 
rupt agaioft the pUtutifi', JLord Chief 
Juftice Pratt (m anfwer to the objedioa 
of novelty) fetd but it is feid this 
aSion was never brought j anJ fo it Was 

7I 


(aid in JJtby v. Whitt: I wife never to 
hear this o^edion again. This aSioB 
is fer a tort; tons are infinitely various; 
not Kmited or confuMid; for there is no¬ 
thing in oatdre but may be^n mftruinent 
of mifchief} and this of filing out a 
commiiSoa of bankrupt falfely and ma- 
licioufly is of the moft injurious confe- 
queAe in a mj&og country." 


ift, That 
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1745, , ift* That it is not laid that the wife went away without the 

hufband’s confent; but it is exprcfsly fo laid. 

2dly, That it is not laid that the defendant knew of it: 
but it is laid in exprefs terms that he did, and that knowing it 
he concealed and detained her. 

3dly, That no requ^ft by the plaintfif to the defendant to 
deliver up the wife and refufal by the defendant are laid. It 
is not neceflary to determine in this cafe whether a requeft and 
’ refufal were necelTary, becaufc bpth are exprcfsly laid here: 
but, according to my prefenj thoughts, in the cafe of a de~ 
taifier I think them neceflary. And as not guilty to the whole 
is pleaded in fpecial a&ions on the cafe, it puts every faiSt 

that is laid in iflTue, I think it likewife neceflary to prove the 
requeft and refufal, and we muft take it that this was fo 
proved at the trial, the jury having found a verdid fur the 
plaintiff. 

The principal objeAions were to the lirft count, and they 
were three; 

I ft, Thit procuring^ enticing^ and perjuading^ are not fuffi- 
cient, if no ill confequence follows from it; 

2dly, That unlawfully and unjuftly will not help the cafe; 
but the particular methods made ufe of fhould have been flated 
by which the defendant procured &c, otherv/ife this is leaving 
the law to a jury; 

3 dly, That no notice or requeft is laid, which is neceflary in 
the cafe of the continuance, though it be not neceflary if the 
defendant had at firft perfuaded her. 

To the firft there were two anfwers ; 

jft, That here is a confequence laid, that by means thereof 
the plaintiff loft the comfort and fociety of his wife, and the 
profit and advantage of her fortune &c; ■ 

adly, Whe- 
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adly, Whether enticing” goes fo far or not I will not nor 1745. 
need determine, becaufe “ procuring” is certainly ** perfuading 
with effedl.” I need net cite any authorities for this: becaufc 

GkEUN* 

every one who underftands the LngUJlo language knows that dank. 
this is the common acceptation of that word. 


adly,*'But, to be fure, it inuft be ah unlawful procuring^ and 
that brings me to the fecond objection. • it is not neceflary to 
let forth all the fadls to Ihew hew it was unlawful (/j) j that* 
would make the pleadings intolerable, and would incrcafe the 
length and cxpence unneceflarily. It was faid however that 
at leafl it was neceflary for the plaintiff to add “ by falfc infinu- 
ationsbut it is not material whether they were true or falfc; 
if the infinuations were true and by means of thofc the de¬ 
fendant perfuaded the plaintiff’s wife to do an unlawful aft, 
it was unlawful in the defendant. 


In anfwcr to the objeftton that this is leaving the law to the 
jury, it muft be left to them in a variety of inftances where 
the iffue is complicated, as, burglariter, felonicd, proditorid, 
devifavit vel non, demiflt vcl non. But the Judge prefides at 
the trial for the very purpofe of explaining the law to the jury, 
and not to fum up the evidence to them. 

As to the dillinftion between the beginning and continuance 
of a nufance by building a houfe that hangs over or damages 
the houfe of his neighbour, that againll the beginner an aftion 
may be brought without laying a requeft to remove the nufance, 
but that againft the contbiucr a requeft is ticccffary, for which 
PenruilJock's. cafe, 5 Co. ico, loi, was cited, and many others 
might have been quoted, tlie law is certainly fo, and the ica- 


(^0 "riiis is not rcqii.reJ ’I . ^ mc • 

iiivlidmcnt’?. Ill R. V La/i t lot' m, 
AI 24 (V'’. V f j 

luul lH*en fonntl c« i.fi * j 

novcii in am it oi bwviilc . 

the iruikMmLnr nirrcly It.’UJ that i »ty } 
had fonlj)ir(<j *r ^ thu /j / mtfs j 

to puvent Ci.c: Jj> i). cjwcic’rui:;!: the j 
trade of a Mylor, v/i;h { »iing forth j 
me means ufw‘d; but lae .'ojrt ov.r*iuI,.T 


tir objeflujii* fay.nj; that t w-as fu(7j, lent 
to {late the cos>jiiri^V .'od ubj 
bo in an ind eli . »t i Hat- 1 ^; C tj, 

Lt "O If IS liiiiit I n (u ‘ ilicJ h'nd- 

ant With khi J t\{l u t<» f..du^e 

fcrvin^.T ),|r; f i^j, foiccs by 
f I (*i from ihcir allegiance and to 
tncKv ttiJin to mutiny, wuhcMit fttlng 
fo: h Tho means employed, ju ,, i , 
B /• t/ Pullf I So. 

loU 


9 
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1745. ibn of it is obvious. But that reafon does not extend to ^ 
prefent cafej beeauTe every tnptncnt that a wife continues ab- 
Gml^* fent frtjm her hufband without his ebnfent, it is a new tort* 
EANK. and every one who perfuades her to do fo does a new injury 
and cannot but know it to be fo. 

Several arguments were urged, and feveral cafes Were cited 
•on both Tides on the t^ueftion, whether defedts in this declara* 
*.tion were or were not aided by the verdi^: but I lhall not* 
take notice of them, becaufe 1 am of opinion that there are no 
defeds to be cured, and that the declaration would have been 
good even' on a demurrer. $lad the words “ unlawfully and 
•unjuflily** been omitted, this quefllion might have been mate¬ 
rial, becaufe it is lawful in fome inftances for the wife to leave 
tbe.hufband: but as the declaration is framed, it is not necef- 
fary to enter into the confideratibn of that queftion. Many 
■obiervations were likewile made On the quantum of the da- 
■mages given by tiie jury, and it was faid that it was uncertain 
•whether or not the faulband had fuftained any: thofe were 
-proper obfervationa on the motion for a new trial (which has 
been alreuiy difpofed of) but cannot have any weight on this 
motion in arreft -of judgment, where every thing laid in the 
•declaration inuft be taken to have been proved. I can fee no 
reafon to arreft this judgment, and therefore I am of opinion 
that the rule muft be difeharged. 

Mr. J. Abmy^ and Mr. J.* Bumdt, gave their opinions 
iferiatim;, agreeing with the Lord .Chief Juftice. 

Rule difeharged. 
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Edward Dyke and John Webber Adminiftjators 
of Gregory Gardiner againft Joseph Sweet- 
ING, Son and Heir of Joseph Sweeting his 
Father deceafed. 


« ^OVENANT. The plaintiff declargs on an indenture of 
demife, dated the sad of November 1727, whereby 
Jepb Sweeting deceafed demifed to the faid Gregory Gardiner fe» 
veral premifes therein mentioned, being leafehold, to hold to 
the faid Gregory during the ref^ and rcfidue of the faid 

eftate, redeemable on payment of 280 /. and intereft by the 
faid 'Jofepb his heirs executors or adminiftrators at the end of fix 
months next after the date of the faid indenture. And the faid 
Jofepb the father covenanted for himfelf his heirs executors 
adininiflrators and alligns that the faid principal fum of 280/. 
with it’s full intereft fhould be paid according to the purport 
true intent and meaning of the faid indenture. 


covenant will 
lie againft the 
Keir on a co¬ 
ven ant by 
which the aa« 
ceftor bound 
himfdf and 
hit heirs. In 
fuch an ac¬ 
tion it is not 
neceffary to 
allege in the 
declaration 
that the heir 
liid lands bjf 
defeent: if 
he had none^ 
he muft plead 
it. To an 
aftion on a 


covenant to 

The breach alfigned was that the faid Wpb Sweeting the p'J" 

° ® • partiCLw 

father in his lifetime did not pay to the faid Gregory in his life- Urd.y, the 

time nor to the plaintiffs or either of them after the death of cennot^pieed 

the faid Gregory the faid fum of 280/. with intereft for the fame 

or any part thereof at the end of fix months next after the 

making of the faid indenture, nor at any other time whatfo- aot conciu. 

ever, nor has. the defendant fince the death of his faid father bimA plead 

paid the fame or any part thereof to them or either of them, ®Oii 

but the faid fum of 280/. and the intereft thereof from the 

time of the making of the faid indenture hitherto are ftill •‘iheend of 

« , - z- f o monihsp 

wholly due, ov;ing, and .unpaid; damage oooL &c. it win be un- 

derftood to 
mean talin- 

The defendant pleads that the faid J^epb the father in his (not lo- 
lifetime, on the 10th day of May 1728, paid to the faid Gre- sJ^E?**"'**** 
gory in his lifetime the fum of 280/. with ail intereft due 
to the fame according to the form and effed of the condition 
in the faid indenture. 


The plaintiffs reply; and protefting that the faid plea of the 
faid defendant U infufficieQt in law, they for replication fay 

7K that 
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that the faid Jofepb Sweeting the father furvived by the fpace 
of fix i^jonths aud more next after the date of the faid indent¬ 
ure ; and that the faid Jofepb Sweeting the father within or at 
tlie end of fix months next after the date of the faid indent¬ 
ure did not fatisfy or pay or caufe to be paid unto the faid 
Cregory Gardiner his executors or adminifirators the faid Aim 
of 280 /. with the intejeft due for the fame, according to the 
eifetfl of the covenant aforelaid; and this they are ready to 
verify. 

t. 

To this replication the defpidant demurs; and for caufes 
(hews that the plaintiffs by their replication have not demurred 
to the plea of the defendant, nor taken ilTiic thereupon, nor 
in any manner confefifed* or avoided traverfed or denied the 
fame; and for that the faid plaintiffs by their replication have 
alleged new matter not alleged in their declaration, to wit, that 
the faid Jofepb Sweeting the father furvived by the fpace of 
fix months or more next after the date of the faid indenture, 
which matter tends to drive the defendant into a departure in 
pleading; and the faid replication is double &c. 

The plaintiffs join in demurrer. 

m 

Capper Serjt., for the defendant, objeded to the replication, 
that the plaintiffs ought to have taken an objediion to the de¬ 
fendant’s plea, and not to have replied new matter. And after¬ 
wards in his rej)ly he took two other objeilions, that the de¬ 
claration dues not fay that the heir had lands, and that an adlion 
of covenant will not lie againft the heir, but only an adion of 
debt. 

Befeld Serjr. for the plaintiffs infifted that the plea was a 
bad pica, and that if the plaintiffs had joined ilfue upon it 
they would have been tricked ; for if a verdid had been for 
the plainiilf,, they could not ha\e had judgment upon it, as 
being an immateri.il plea.when found that way, as has been 
determined feveral times upon this plain rcafon, that though 
the money might not have been paid befote^ it might have been 
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* I 

paid a/, the day (j), which would be fufficicnt to 1^ the plain- I745» 

tiffs of their adion. And he faid that when a mai^covenanted dtic^' 

for himfelf, an adion of covenant would lie againft tht heir, . 

^ * Swletiko. 

as well as an adioii of debt where a man bound himfelf and 
his heirs, otherwife the word “ heirs” would be a nugatory 
word; a^d he faid that in an adion of debt againft: an heir (^), 
it is never alleged in the dcclaKition that the heir hath lands by 
defeent; but if he hath none, he may iflfift upon it by way of 
defence. 

■ 

And /, and my Brothers *Ahney and Burnett^ were of opi¬ 
nion with Beljield in omnibus*; fo gave judgment for the 
plaintiffs (f). 

Capper Serjr. cited Bajkerville v. Brockett^ Cro. Jac, 450, and 
Sir Wm. llerbert\ cafe, 3 do. la. But upon looking into thofc 
cafes, they are nothing at all to the purpofe. He Hkewife in¬ 
filled that the months fliculd be taken to be legal months of 
28 days each, and not calendar months, and that reckoning 
L'jt 28 days to a month the fixth months juft expired on the 
loth of Mayy and fo the payment pleaded was upon the day in 

/7 Iitifi V. Brodd, Cro. Jac 435. condition; and that if he difpute there* 

Fut !< nn condition be to pay money on ality of any payment at all he (hould re- 
cr I,' •: inn a <i»y, and the defendant ply that the money was not paid on that 
pli (1 1 'ymenr he^nrf that day, and the day or at any time before Stc ; or he may 
pla it'i Iv that It was not paid on that rc.dy that the defendant did not pay ac- 
day, o" wntcii iffui’ i> t.k.-n and found cording to the form and effedt of the 
forth p'.’iitfl, r t pi intih cannot have faid condition. Bull N. P. 174; and 
judgipMiT, ‘KCaiilf piy neiil might hive z Ld, Raymond iiyo, 
been niidi li loie ii>at diy. fiyon v. (i) Vid. 6\'W v.////. |8 G. J. 

Coder, /►/ 8 C;,- r. ? 994 (t) 5 ‘‘‘'’d *up- 

Bull. N P. \S2 fi Fl.tch^t V. Kcn~ (0 A writ of error was afterwards 
nington. zJ ,i>. 944, and 'i Bl. K,p. brou;;ht in the court of King's Bench, 
jio, arid ano in an pnoiivmous cafe in "'licic the only objcaion taktn by the 
z JPilJ 173, It was holden tiiat the plain- |d-“» >• 1 ' the want of an ori- 

tiffcannotdemjrto fuchapica; for by Rioal; (vul. i IPif. 181;) thereby ta- 
demurring, he admits the truth of it, citly acknovvieging the propriety of this 
namely, payment berore tUi: tl.iy, which judgment in other points, 
is cxprcibly a payment according to the 

(1) Though not dated In either of the printed reports of this cafe, it came before 
the Court of King’s Bench on a writ of error from the Common Pleas, the judgment 
oF «hidi lad Court in fdvor of the plaiaufF was reverfed and a repleader awarded. MS. 

Ce//. Wilfo Ch. J. 


the 
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1745, the condition. But in the firft place this was falfe in fa€k, for 
reckoning but twenty-eight days to a month the fix months ex- 
s May^ and fo the payment pleaded was after 

the day. Betides wc thought (but came to no opinion upon 
this) that the months were to be calendar months. We had 
therefore no regard at all,to this argument.” 


M.i9Geo.*. Mills azaittfi Hughes and Another. 

Thurfday, • ^ 

Nov. 14th. 

Aperfon who ** TT camchefore the Court upon a cafe made before Mr. Baton 
Reynolds at the laft Lent atiizes held for the county of 
OlouceM 

rupt. 

jJ.'s.a*** The cafe was thus; the plaintiffplaimed under an execution 
by fieri facias againft the goods of Richard Uffully. The de¬ 
fendants jutiified under* a commitilion of bankrupt awarded 
againti the faid liffuUy^ as affignees under the laid commilfion. 
There was no doubt whether LaffuUy abfconded, but the only 
quellion was whether he were fuch a trader as could be a bank¬ 
rupt. The evidence was that for about five years before the 
ilTuing of the faid commilfion he had ufed and exercifed a trade 
in buying and felling cows and calves. That during the fame 
time he was poffeffed of a farm of the yearly value of 35 /., on 
which he conllantly kept a ftock of milking cattle equal to a 
. farm of that value. Betides which he trafficked during the faid 
time in fuch cows and calves as aforefaid, which were bought 
to be fold again in a courfe of merchandize and not for the ufe 
of his farm, nor were they ever brought thither, but fometimes 
fold in the fame markets wherein they were bought or other- 
wife as foon as the faid Liffully could find chapmen to buy the 
fame. It appeared likewile that the faid UJfitUy was not pof- 
felTed of any other land fave as aforefaid, but if he were obliged 
for want of immediate purchafers to keep fuch cattle for a few 
days, he then agified them in the grounds of other perfons until 
he could conveniently fell the fame. 

Verdift for the plaintiff, fubjeft to the opinion of the Court of 
Common Pleas on the following queftion, whether the faid 

*4 lifully 
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by dealing in buying and felling cattle as aforefald was a 
perfon capable of being a bankrupt; within any of the ftatutes 
relating to bankrupts* * ■ ' , 

In ord.er to prevent delay we permitted the cafe to be fpokeu 
to twice this term, firil by Seijt. Skkner for the plaintiffi and 
Serjt. Prhne for the defendants, and flien by Serjt. WilUf for 
the plaintifi' and Seijt. Wynne for the defendants. 

Ik 

I* 

The only quellion was whether Dffully^ as defcribed in the 
cafe, were a drover or not; becaufe if he were, he was exprefsly 
excepted, and could not be a bankrupt by the 5 Gw, a. c, 30. 
f, <^0. the words of which are exadly the fame to this purpofe 
as the 5 Geo, i. c, 24./ 28, which is expired: but the flat. 
5 Geo, 2 was-continued (<?) by the 9 Geo, 2. till 1743, and again 
by theftat. 16 Geo, 2. xxTcCA'MicbaeUnas 1750. ^The words of 
the ftatute on which this queftion arifes are, “ Provided always 
and it is hereby further declared and enaded, that no farmer, 
grazier, or drover of cattle^ or any perfon who is or fliall be re¬ 
ceiver-general of the taxes granted by ad of parliament, ihall 
be entitled as fuch to any of the benefits given by this ad, or 
be deemed a bankrupt within the fame, or within any of the 
ftatutes now in force concerning bankrupts.” 

• # 

My Brother jibney and I firft doubted whether UffuUy^ as 
defcribed in the cafe, was a drover within the meaning of the 
ad, confidcring a drover to be one who drove cattle for other 
perfons, or at moft only a fador who bought or fold them for 
other perfons and not for himfelf; and that therefore it was put 
in this claufe in the fiatute by way of exception out of the fore¬ 
going claufe, it being there declared that a fador might be a 
bankrupt. 

But my Brother Burnett upon the firft argument was of a 
different opinion, and thought that the word drover” ought 
to be taken in a more cxtenfive fenfe, and that it not only figni- 
fied a drover or fador of cattle, but likewife one who bought 
cattle for himfelf at one market or fait and fold them at another. 

{a) Made perpetual by ftat. >7 Gm, a. c. t$. 

7L 



againfi 

Hughe»« 


And 
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Aod upon the fecond argument I and my Rrother Abney cnme 
into my Brother Bumett'e opinion for the following rcafona^^ 

I ft, ,Becaure a drover is joined in the daufe in the ftatute with 
a Jarmer and gfasuer^ which implies that the ftatute meant a 
perlbn of the fame fort, 

adly, In Jacob's Lava Vibfionary, third edition, dfovers are 
faid to be thofe who buj cattle in one- place to Jell Ift‘another; 
and drover ft:ems to bq derived from the word '■* drove,” and 
not from the word “ drive.” 

3dly, It is plainly made ufe of in this fenfe in the ftatute y (Sc 6 
Ed. 6. 14. and 5 EHz. c. 12 - ,Tbe firft is entitled an ad: 

againft regraters, foreftallers, jind engroft'ers; and in fc(ft. 16. 
are thefe words, “ provided alfo, and be it enaded by the au¬ 
thority aforefaid, that it ihail and may be lawful for every per- 
fon and perfons known for a common drover or drovers being 
Ucenfed (aS therein is mentioned) td buy cattle in fuch (hires or 
counties where drovers have been ufed to buy cattle, and to fell 
the fame at reafonable prices in common fairs and markets dif- 
tant from the place where he or they fhall buy the fame forty 
miles at leaft.” Th'e latter ftatute is intitled “ An a<3: touching 
badgers of corn and drovers of cattle j” and in feiS:, 2, 3, 4, 5, 
and 6, it recites the claufe in the 5 & 6 Ed. 6 . concerning dro¬ 
vers, and gives further diredfions concerning licenfing and regu¬ 
lating drovers of cattle j and there the word “ drovers” is plainly 
vnderftood in the fenfe now contcnded'for by the plaintiff. 

4ihly, There are feveral cafes, and one diredly in point, 
which warrant this conftrudlion. There are feveral before the 
ftatute 5 Geo. i.: but I will only mention one, the cafe of Co//is 
V. Malin^ reported in Cro. Car. 282., and Sir JV. Jones 304, 
but beft in the latter. It was an adion for words, wherein the 
plaintiff declared that per magnum tempus ufus fuit the trade 
or bufinefs of a drover^ and that the defendant faid thou art a 
bankrupt;” verdidt for the plaintiff, and .moved in arreft of 
judgment; ift. That it was not laid that the plaintiff ufed the 
trade at the time of fpeaking the words, sdl^r, That a drover 
is not within the ftatutes then in force edneerning bankrupts. 
But the Court, as to the fecond objection, held that he was (/r), 
fo plainly confidered him as a buyer and feller of cattle. Croh 

At that time Mvm were not excepted out of die bankrupt laws. 

indeed 
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indeed ilates tKe declaration difierently, that the platntifFdeclared 
that he had ufcd the trade of buying and felling cattle, and di< 
vers times bought upon credit: but he is certainly njiftakcn; 
for if ib the qucftion never could have arifen whether the plaiut- 
i^ were within ih^ (latutes of bankrupts: but it £hcws that Groh 
thoi^ht that drwxer ex vi termini meant a buyer and feller of 
cattle. ^The cafe in {)oint was an, anonymous cafe determined 
in this court HiL to Geo, 1, on the ftat. 5’Cee. i. c, 34./ 38, 
which was thus. An iHlie was dirc£lcd out of Chancery fo try 
whether A. were a bankrupt within the meaning of that ftatute. 
The queftion at “the trial wp whether A, were a drover^ The 
witnefles at the trial proved tha^ three deferiptions of perfons ate 
concerned in this fort of bufinefs. ift, The perfon who buys 
the beads in the country, and for whole account they are after¬ 
wards fold; and him they called the jobber or dealer-, and it ap¬ 
peared that A. was of this defeription. adly. The perfon who 
atdually drives the beads to market, and who is ufually a fer- 
vant of the jobber; and him (d) they called the drover, 3 dly» 
The perfon who fells the beads at Smithfield for the jobber; and 
him the wltnelfes called the falefman. But the jury {b) wqre of 
opinion that the fird perfon above mentioned, called the jobber or 
dealer,, WAS the drover intended by the adl. Serjt. Selby moved 
for a new trial, bccaufe the verdid was contrary to evidence; 
hut the Court denied the motion, for none could be a bankrupt 
but one who fought his living by buying and felling, and that 
before the late datutes where drovers are excepted it was holden 
that drovers might be bankrupts; and for this purpofe was cited 
the before-mentioned cafe of Collis v. Malin, And they (aid 
that a drover was not the driver^ but one who bouglit and fold, 
as appeared from the datutes before mentioned, 5 3 c 6 Ed, 6 ^ 
and 5 Eliz. c, I2. That, it being found inconvenient that * 
fuch drovers fliould be bankrupts, to prevent this inconvenience 
the exception was inferted in the datute 5 Geo, i., which mud 



MtLta 

Hvohm. 


(a) It would be a ftrange coaft’'uQion 
of the acl lo fay that ihK feconJ defcriptipn 
of perfoiu was that which the Ltgillacure 
meant to except. A perfon excepted out 
of a ftatute muft be Tome perfon who, 
without fuch exception, would be in¬ 
cluded in tt: but a mere driver of the cattle 
of other perfons, who neither buys or fells 


I them, is not within any of the bankrupt 
I laws; the Legiflaturc therefore, when 
they excepted </i wfrs, muft have had in 
their contemplation Ibmething more than 
drtifrs. 

(b) Under the dirCiftion of the learned 
Judge who tried thecaufe (it is prclumedj 
it being a queftlon of law. 


mean 




Mills 

agvnfi 

Huoh&i. 
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mean the fame perfon hy the word “ drover’* as was he£9n 

holden to>be within the ftatutes relating to bankrupts. 

• . 

r 

^'ffffei$erjt. cited two or three dtiflionaries to (hew that 
woid “ droiter” only fignified a driver of cattle; but they bein| 
of very little authosity^ we did not at'all regard themji but 

, ‘ ^ 

Ordered that the v^rdift (hpuld (land, and that judgmem 
ihould be for the plaintiff. 


jIV, The words of the ftatute arCj that no farmer, grazier, oi 
drover, atfueb^ cau be a bankrupt; and therefore my Brotha 
Abney very rightly.obferved that each of thefe might be a bank¬ 
rupt if he dealt in buying and felling any other commodities j 
and that it had been frequently determined fo in the King’s 
Bench, particularly in the cafe of Mayo and Archer {a) M. 
8 Geo, 1. that a farmer might be a bankrupt if he bought a greai 
quantity {b) of ha^ and fold it again.” 


( 0 ) S Mad. 4 ^; and ( "Sir. 513 . 

(i) Tlie rule ^abltflied in later cafes 
is thst the extent of the trading is not fo 
•oiaterial as the intention of the trader, 
namely, whehier with a view to profit be 
^oy and fell,again to any perion woo ap¬ 


plies to him for the commodity in which 
be deals; of Which intention the jury are 
to judge. Patman v. Vaughan, t D. ctf 
E. 572 j and Battbelamm v. SlierwoaJ', 

lb. 57 j. 


M.t 9 Geo.a. Goodtitle OH thc Dcmifc of TosHUA'and Thomas 

Thurfday, 

Nov. aift. Cross againji WoDHVtL and Others. 


[Hil. 16 Geo. a. Rol. 870.] 


Oevife to ^HIS ejedment was brought to recover the manor of Broad- 
and th«*m* ^ certain other lands in Unadn^birf. Three de- 

hismaiechii- mifes Were laid in the declaration, one of an undivided moiety 

dmi for thctf ^ ^ ^ , la.fias 

lives, and fo by JoJbua Crofs,^ another M thc other undivided moiety by 

2 ildre?d«- 7 bomat Crofs^ and the third of the whole hjjojbua and 7 bomas; 

[ctfkHwfto/ok 

them, on their' deceafe or failure then to B. and the heirs male of hi. body for the fane term of life 
and upon the fame terms as the dr ifor intended fbrA.and his nalrchildwn j and in afe of B. and 
Ms male children /ailing, then loC. and his male shildrcn for the fame term of hit and their life and 
upon the fame terms I** , ' 

-«tleM that A. took an efinie for life only j and that on hu death without male ilTae 3. Psok aa 

cAate/or Kfe osfy. 

iiA And 
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and on the trial a fpecial verdiQ: was found, containing thefe 
fadls. 

On the 4th of April 1674 JoJbua Crofs, LL.D., being 
feiled in fee of the pretnifes in queftion, by will devifed them 
as follows; ** My will is that my eldell fon yojhua^ when he is 
complctef 24 years old, fliall ^|ave my manor &c ; ^and my will 
is that my faid fon fliall have and enjoy the faid manor &c 
only for bis life^ and then the premifes ftiall defeend and come 
to bis male cbildren (if he have any) for their natural lives only\ 
and to the male children defeeuding from them ; and upon their 
deceafe or failure, then my will •!$ that the premifed eflate in 
manor &c fliall defeend and fall to my fon Latimer Crtfs and the 
heirs male of bis body for the fame term of life and upon the fame 
terms as 1 intended the fame for my fon fojhua and his male 
children; and in cafe of his {Latimer's^ and his male children 
their failure, then the faid manor &c fliail defeend to my fon 
Thomas Crofs and bis male children for the fame term of his and 
their life and upon the fame terms : but if my faid fons have 
daughters only, and the faid premifed ellates defeend thereupon 
to Latimer or Thomas^ then my will is that the faid manor &c 
fliall defeend to and be equally divided between the daughters of 
Jetliner and Thomas as to one moiety, and the daughter or 
daughters of 'JoJhua as to tlie other moiety: but if they or any 
of them have no ilfue male or female then what was intended 
for or dofeended to the daughter or daughters of all or any of 
them (hall defeend not to their coufins but my daughter Rachael 
and her lawful children : but upon the failure of my faid four 
children and their lawful ijfue^ then my will is that my nephew 
y. Garlanland and his children fliall have to him'and them and 
the lawful heirs of their bodies for ever my manor &c.~And 
my will further is that in cafe what cflate was intended to my 
fon yojhua fall to Latimer ^ then what was intended (or Latimer 
fliall come to Thomas^ and upon Thomas and his children; and 
my will alfo is that my eflate in the manor &c fliall not be en« 
joyed by any of my faid fons until they fliall accomplilh the 
age of 25 years, unlefs my wife end truflees thiuk lit they 
fliould fooner enter&c &c.” 



Gooutitls 
dciB» Cikoss 
egainfl 
WoDUULL. 


The devifor died on the ift of O&oher 1676, leaving three 
Ions, yo/huOf Latimer^ and Thomas^ Soon after the father’s 

7 M death 
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« 

death entered} in Hilary term 1695 he fufiered a re¬ 

covery, the ufes of which were declared to himfelf in fee; and 
on the* 4th of May 1709 he died, never having had a fon, 
leaving three daughters, Rachael, the wife of J, Sanhy clerk, 
Ann the wife of James Markham^ and EUxabeth Crofs. On 
his death his three daughters and the hulbands of the two eldeft 
and Latimer Crofs the fecond fon, of the devifor Dr. *Crofs re- 
fpedlively entcicd, the former claiming as heirs of JoJhua Crofs 
the eldeft fon of the devifor, the latter under the will of 1674; 
and afterwards in M. 9 Geo. 1. they all joined in levying a fine 
and fuffering a recovery, and declared the ufes to J, Markham 
in fee, under whom the defendants claim. Latimer Crofs after¬ 
wards on the loth of Angtijl 1739 died, never having had any 
children. Thomas Crofs, the third fon of the devifor Dr. Crofs, 
died on the loth oi January 1708, in the lifetime of his brother 
JaJbua and after the recovery fufferid by him, leaving two fons 
JoJhua and T’bcmas Crofs, the Icflbrs of the plaintiff, who within 
five years after the death of Latimer, ff. on the 8th of December 
1742, made an afoual entry on the premifis in queftion. 


The cafe was twice argued, the firft time by BooUe Serjt. for 
the plMUtiff on the 31ft of J.muary 174^, 5, and by BclfielJ 
Serjt. for the defendants on the *7th oi June 1745, and the fe¬ 
cond time by Draper Serjt for the former and Utiles King’s Serjt. 
for the latter on the iill of November 17.15 ; *wo prin¬ 

cipal queftions were, ift, what eftate Jfbua Crofs, the fon of 
the devifor, took, whether for life or in tail; .dly, what 
eftate Latimer Crofs took, whether for life or in tail; atid the 
Court took time to confider of thefe qnc ftions. Another (pu ftion 
was alfo ralfed at the bar, namely, whether or not the recovery 
fuffered by JoJhua (on the fuppofition that he was. tenant in tail) 
were well fuffered, it not being ftated in the fpecial verdift that 
he was of the age of 24 when the recovery was fuffered, but that 
was difp'ofed of in the courfe of the argument. 


The opinion of the Court was afterwards delivered by 

« 

fVilles, Lord Chief Jufticc (after fta ing the cafe). “ The laft 
queftion .was alifpofed of ki the courfc of the atgument. 


As 
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As to the other two points. I ihall be very fliort in giving our 1745* 
opinion, both hecaufe I think they are very pldin points, and GooThtis 
becaufe all the dodtrine relating to this matter was fully explained ‘**®^^^** 
and all the caies thoroughly confidered by the Court in a late Wodhvll. 
cafe of Ginger V. Wbite^ in Trinity term 1742 {a). 


Firftj* We are of opiniop that yojbua Crofs^ the fon of the 
devifor. took only an eftate for life; for which 1 thall cite only 
three or four cafes, none of which are fo ftrong to warrant this 
conftrudion as the prefent. Arcber*i cafe, i Co, 66 ; a devife to 
Robert Archer for life and to his next heir male and the heirs 
male of the body of fuch heir jnale t and it was holdcn to be 
only an eftate for life. The cafe of Clerk v. Day^ Cro, Eliz 313. 
was exactly the fame. Then in Wildh cafe, 6 Co. 17. where 
it was held that if there be a devife to A, and his children, and 
there be no children, it is alt eftate-tail of neceflity, becaufe it is 
a devife to the children by words de prefenti; but a devife to A, 
and after bis deceafe to his children, it is only an eftate for life. 
Again in Ladington v. Kime^ Salk. 224, there was a .devife to 
A. fur life without impeachment of wafte, and in cafe he have 
any ilTue male then to fuch ilTue male and his heirs forever; and 
it was held that ijfue mull be taken as nomen fngulare., becaufe 
of the devife to the heirs of fuch ilfue. So in Rol. Abr. (^), a 
devife to his eldeft fon for life et non aliter, and after his deceafe 
to the fons of his body; it was holden to be only an eftate for 
life, by reafon of the words non aliter. And laftly in the cafe 
of Ginger v. White (which his Lovdfhip here read from his own 
note, utfup. 348). The cafe of Langley v. Baldwin^ i Eq. Caf. 
Abr. 185. is like no other cafe, and therefore it is no authority (rj. 
With regard to the objcdlions as to the abfurdities that will fol¬ 
low ; it is not to be fuppofed that the devifor knew them: hut 
it is plain that he had it in his contemplation whether they Ihould 
have eftates for life or in tail. 


As to the fccond point, what eftate Latimer Crofs took; the 
reafon of the thing points out that he flmuld only have an eftate # 


{a) Ginger White y. TVhitryJup. i(4S. 
(i) 1 Rat. Jhr. 837. pi. 13. This cafe 
is not To ftated in Rol. • but laird 
Halt thus cited it in 1 Ftntr. 331, and 


fai(f that RoUc's account of it was in> 
accurate. 

(c) See the obfervations on tiiib calc in 
Ginger V, U'hitCt/up. 3;S 

I'or 
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for life. BefidcB the old rules in Co. Ut. {a) and i 22 o/. 838 
and 839, that where a man gives an cftate to one and his heirs 
or the Kdrs of his hody, and another cftate to another in forma 
prsedidia; of remainder to another in form^ praediOa, he lhall 
have the lame eftatc. The cafe of Lowe v. Davies, M, 3 Geo. a. 
B.R. in 2 Lord Raym. j;6i.(/'), is alfp in point: that was a 
devife to Benjamin Jevon and his. heirs lawfully begotten, that 
is to fay, his firft, fecoAd, third; and every fon and foos fuc- 
ceflively lawfully to be begotten and the heirs of their bodies &c; 
and it was holden an eftate for life- 


r 


The attempt to explain the firft claufe in this will by the fe- 
eond, and to confider it as turning the firft cftate into an cftate-, 
tail, was a very ingenious attempt, and the beft argument that 
could he ufed: but it is plainly without any foundation; for 
the words of the fecond claufe are “to Latimer and the heirs 
male of his body, for the fame term of life and upon the fame 
ternu as I intended the fame for ’jofsua and bh male children 
hut thofe’ terms were “ to JoJbua for life and to his male children 
for their natural lives only, andfo to the male children defending 
from them'' If the devifor had known the fenfe of the words 
« heirs male” and had intended an eftate-tail by it, he certainly 
would have inferted them in the firft claufe. Befides, the words 
In the other devife, to fbomas, plainly exclude any fuch fup- 
pofitioD. 


We are therefore of opinion that the judgment may be entered 
np generally for the plaintiff on all the demifes in the declaration.” 

(i) z 5 /r. 849; /y/zj- iiz* S,C, 


J^a) Gf, Lii, zo. b» 




HILARY term; x$ Geo. IL *Ckm,Scacc. 


Wm. MyDDEiiTON ogainjl^ Sir Watkin Williams h .pOeo *. 

Wynn, Bart.; in Error. FTb!mh’. 

i/Xchequcr. 
Chan)ber. 

(Hit. i6 Geo< 2. Rol. 868.] 

•• • 

'HIS was an a^ion on the pafc,^ brought on tKe ftat. 7 and The ftat. 7 & 
^W.%. c, 7. in the Court of King’s Bench againft the de- 
fendant below (the plaintiff in error) flieriff of the county of 
Denbigh for a falfe return of a member of parliament for that "‘ember* of 
county. The declaration^ after fetting forth the iffuing of the a r'emed*^ ** 
writ and the delivery of it to the defendant below, ftated 
that at the cledlon the plaintiff below (Sir W. W. JVynti) . 

and yobn Mydddton were candidates, and that the former 
was duly elcdfcd, yet that .the defendant wilfully malicioufly ration on a 
and injurioufly intending to injure and opprefs the defendant cfJdrcootra 
and to hinder him from his place in parliament did not declare ^mmam 

, • rt ftatuii, the 

him to be eledted but voluntarily malicioufly and injurioufly jodgment 

negledled and refufed fo to do, and after the faid eledtion wil- IllThrjudg. 

fully falfcly malicioufly and injurioufly contrary to the duty of 

his office and contrary to the form of the flatute &c returned J, Caif on lUiutc 

Myddeltott; whereas in truth J. Myddelton was not eledled but grirved^m"y 

the plaintiff helow was duly eledled } and whereas J, Myddelton 

ought not, but the plaintiff below ought, to have been returned. J* 

The plaintiff then averred that [after the faid return feveral pe- y«e wrong. 

titions of feveral freeholders of* the county, and alfo a petition lhcft«nteo^ ' 

of the plaintiff (Sir W. JV, Wynn)^ were prefented to the Houfe il^An 

of Commons, feverally complaining of an undue eledtion and 

return: that the Houfe, having proceeded thereupon, rcfolved ftaf. 7 and s 

' V\^, 2 C T 

that Sir W. Wynn ought to have bcea returned, and ordered for a fajfc re* 

the clerk of the crown to amend the return by ftriking out J, 

Mvddeiton*^ name and inferring in its ftead that of Sir W. IK 

* inerebenode* 

Wynn^ which amendment was accordingly made; that the lermination 
Houfe alfo ordered that the further hearing of the matter of the 'of Coitow 
feveral petitions fhould be difeharged, and that J. 'Myddelton ,'ofeiJa,offer* 
fliould be at liberty to petition the /aid Houfe touching the 
election within fourteen days then next if he fhould think fit, <125. s. c. 
but that J* Myddelton did not within that time petition the 
Houfe touching the ele^kion; by reafon of which premifea Sir 
W. Wynn was prevented taking his feat in parliament for 
fcf ea months, and was put to great expence &c. 

7N 


The 
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1745, 6, The defendant pleaded the general iffue; and on the trial the 
gave a verdiO: for the plaintiff with 1400 /. damages, which 
/ijf together wiffi the eofts (being doubled) amounted to 3214 /. The 
'W<i’(fN,Bart. judgment was accordingly entered up for that fum; and the 
tn tror. bclow itt mercy &c. 

A writ of error was * brought, in the Exchequer-Chamber, 
where (befides two p&rticular errors, which were afferwards 
cured by amendments in the King^s Bench, vid. 2 Str, 1227.) 
fire objedlions were taken to the record on behalf of the plunriff 
. in error. The cafe was argued three times, the firlt time by Sir 
R. Floyd for the plaintiff in error and Sir- T. Bootle for the de¬ 
fendant, the fecond time by Prime King*s Serjt. for the former 
and the Solicitor-General for the latter, and again by Evans for 
the plaintiff and the Attorney-General for the defendant; but 
after the firll; argument the two firft objedions appear to have 
been given up. 

After the Court of Exchequer-Chamber had taken time to 
confider of the cafe, 

Willes Lord Chief Juftice C. B. delivered his own opinion 
and that of his Brethren, (except Mr. J. Fortefeue Aland who 
was abfent,) as follows. 

“ There are two particular errors alligned, befides the general 
errors, that there was no venire and no diftringas: but they 
being both returned on the fecond certiorari, thele two errors 
are anfwered, fo that the cafe now comes before us only upon 
the general errors afiigned. 

And five objedions were taken by the counfel for the de¬ 
fendant, the plaintiff in error; one to the procei^ two to the 
entering up of the judgment, and two on the merib. 

As to the firfl; error. It is that the venire facias which is 
now returned is de corporb comitatus infiead of de vicineto j for 
though the 4th and $ih. Ann, c. t^,f, 6 and 7. fays “that every 
venire facias for trial of any iffue in any fuit fhall be awarded of 
r the body of tbe county where fuch is triable; yet there is a 

provifo 
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provifo in this ad; that it lhall not extend to any adton on any 17451 6. 
penal ftatute; that this was an adion on a penal ilatute, and 
therefore plainly within the provifo. So that a queHion hath tow 
been whedier this be a penal ftatute or not ? But I (hall give it WrlwNT'Birt. 
another anfwer, that fuppofing it a penal ftatute, yet it is cured ‘ “ 
by ftatute 16 and 17 Car. 2. c, 8 . which makes good a judg¬ 
ment after verdid, though t^e venue'is wrong laid* But then ' 
it is faid there is the lame fort of proviso in the ftatute Car, 2. 
that it fhall not extend to adions on penal ftatutes, fo that the 
objedion ftill remains; but we think this not a penal ftatute, 
but for this purpofe to be confidered as remedial. And we like- 
wife think that this is cured by thejGreo. i. r. 13. which enads 
that no judgment on a verdid (hall be reverfed or ftayed for any 
defed either of form or fubftance; and it is certain that this 
muft be a defed either of form or fubftance, and therefore 
within this ad (n). * 


The fccond objedion is to the form of the judgment, and 
the next to form and fubftance. It is objeded [that the judg¬ 
ment doth not conclude contr^ forroam ftatuti; we have 
confidered this both on the footing of precedents and of reafon. 
As to precedents they are both ways; therefore the adding of 
thofe words could not have vitiated. But the queftion is whe¬ 
ther it was neceffary to put them in. To be fure in point of 
reafon, there is no occafton. Indeed if the declaration had not 
laid the offence to be contra formam ftatuti, the judgment muft 
be ill; becaufe it would not have been an adion on the ftatute, 
but at common law; therefore a judgment for double damages 
would be wrong. The defendant hath pleaded not guilty as to 
the whole charge in the declaration; therefore he hath faid that 
he is not guilty of a fad contra formam ftatuti j the iffue was 
on this fad, and the jury have found him, guilty of making a 
falfe return contra formam ftatuti; the judgment hathpurfued 
the verdid; and therefore we' think this objedion of no 
weight. 


(tf) Seealib Mtrric% v. The Hundrtdef 
OJfujftone^ Jndr. ii8, 1191 and Frmcb 
qui taut v. Wikjhirty 2 Sir. loS;. And 
now atl doubt oil this point is removed by 
,t ba ftat. 24 Geo. 2. c. iS. /. 5., which, 
after tecidog the inconrcniences aiifiiiK 


from the provifo in the ftat. 4615 jf/t. 
t. 16. enaSs that every veniie facias in 
any adtion or information upon any penal 
ftatute (hall be awarded of die body of the 
proper county where fucb iffue is triable. 

Tbe^ 
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The third objeSiott is to the judgment, which concludes that 
the defendant is in miferuordia inftead of capiatur ) and this is 
an nhjcAion to the fubftance as well as to the form. The anfwer 
given to it was that the entry was right: but even fuppofing 
•it wiong, yet it is cured by the llatute of jeofails. We arc not 
all of us certain that this judgment is right, but the greater part 
of us think it is. This ii an action on the cafe, whiclvls to re¬ 
cover damages to the pfirty grieved, and there the proper judg¬ 
ment is in mifericordia; and the cafes in which it fhould be by 
capiatur is where there is a fine to the King, as in trefpafs etc; 
1 mean that at common law there ^fhould be a capiatur. But 
we are all of opinion that fupp^ng the judgment bad, yet it is 
cured by the ftatute of jeofails. Yet notwithftanding 1 lhali 
mention iome cafes to iliew where a capiatur is necelTary, and 
where not, and on which we found our opinion that this entry 
of the judgment is good. The firft is in 1 Rol. Abr. 222, pi. 
where it is faid that in adions of trefpafs upon the cafe the entry 
of the judgment (ball be in mifericordia and not quod capiatur. 
The next is an ai^ion on the Rat. of Edw, 6 . for not fetting out 
tythes; ib, page 223 /A 17* So in debt on 1 and 2 Pb. and 
l^ar, for taking lod, for a diRrefs inRead di\d^ by which he 
became liable to a penalty of 5 ; the Court held that the judg¬ 
ment ought not to be in mifericordia. North v. Wingate^ Cro. 
Car, 5J9, 560. So in Plovod. 118, 130, where the a£flon was 
on the Rat. 23 11 . 6. the judgment was in mifericordia. The 
cafe of WaUrboufe v. Bawde^ Cro. yac. 134. alfo fliews that 
where the adfion is brought tarn pro rege quam pro feipfo the 
King is to have a fine, but not where the adion is brought only 
for the party; and where there is no fine to the King, tlie judg¬ 
ment fhould not be quod capiatur. As to the Rat. 3 and 6 W. 
and M. £. 12. which takes away the capiatur fine in adions vi 
et armis; that does not apply to the prefent cafe any otherwife 
than as it explains the rule laid down here; for that takes k 
away in all adions vi et armis, which are the only adions in 
which it was ufed, and it Ihews the fenfe of the LegiRature that 
they thought in trefjpafs on the cafe mifericordia was the proper 
«ntry {a). 

f#) SeeaHb PuBin v. Suiti, t H, B/. \ 6 D.liE. 2555 -and ytnilnfon v. Sates 
Rep. jis; HmUt v. Standi ui cnor. I qaitsm; in error; dted 1^.257. 

>3 


But 
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But another anfwer may be given to this objeftton, that fup- 17451 6. 
pofing this judgment wrong, yet it is aided by the ftat. 16 and 
17 Car, 2. c. B ; only'indeed there is an exception of.adions 
on penal ftatutes ^ therefore if this be conAdered as an adiion on Wymn,B un. 
a penal ftatute, this ohjedion is not aided. But we are all of ^ '^^**^* 
Ojiinion that this ftatute, which gives damages to the party 
grieved;*thuu>vh they are double darhages, is a remedial afl, 
becaufe the damages are to be conAdcreji only as a fatisfadioii 
to the party. And this feemed to be the opinion of the Court 
of King’s Bench in the cafe oiPbilipj v. Smithy Com, Rep. 5. 
in an adlion agaiuft a perfon for refuAng to deliver a poll, in 
which cafe a penalty of 500 /. b given. We thinly this is like- 
wife cured by another ftatute, or at leaft: this ftatute ferves to 
explain the fenfe of the Legiflature on the ftat. 16 and 17 Car, 2. 

This is the 4 Geo. 2. c. 26. for turning the law proceedings into 
Engli/Jj ; for in /. 4. it is enaded that every ftatute for amending 
jeofails fhall extend to all forms and all proceedings in courts of 
juftice, except in criminal cafesy when the forms and proceedings 
arc in EngliJJ?; and it concludes thus “And this claufe lhall be 
taken and conftrued in the moft ample and bcneAcial manner 
for the eafe and bcneAt of the parties, and 'to prevent frivolous 
and vexatious delays.”. So that fuopoAng the ad, on which 
this adion is brought, is cither penal or remedial, as this is not 
a criminal profecutiony the defed is aided; for the ledion in the 
ftat. 4 Geo. 2. muft either be conAdered as an enading claufe, 
or as declaratory of the fenfe of the Legiftature on the word 
“ penal” in former ftatutes, and that by it they meant only 
criminal profecutiont. As to thefe points we are all of the fame 
opinion. 

Now I come to the fourth and Afth objedions on the merits 
of the cafe; and as to thefe we arc all of the fame opinion, ex¬ 
cept my Brother Jbney ; and he only doubts, for if he were 
clearly of a different opinion, our opinions would be giveu 
feriatim. And he doubts whether this adion is maintainable; 
for he fays that this adion can be brought only in two inftanccs; 

I ft, When the return is made contrary to the laft determination 
of the I J.oufc of Commons of the right of elcdion for fuch place; 

2dly, Where any officer wilfully f.ilfcly and malicioufly makes a 
double return. Therefore as this is not an adion for a double 

7 
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1 745 »return, nor for making a return contrary to the laft determination 
Myddel. oI the Houle of Commons, he thinks it is not maintainable. 

TOM 

agati^ , 

^io^lTrror?*’ ^ parliament; and then I will give 

the opinion of my Brothers (except my Brother and their 

realbns for it, in which I entirely concur with them; and after*^ 
wards fome further reafotis of my own, in which I hav6 no au¬ 
thority to fay that any pf them agree with me. The Hat. 7 and 
8 Wm. 3. f. 7., which is intitled “ An ad to prevent falfc and 
double returns of members to ferve in parliament,’* enads and 
declares (fed. 1.) that all falfe returns wilfully made of any 
knight of thg ffiire, citizen, burgefs, baron of the cinque ports, 
or other member to ferve in parliament, are againft law, and are 
thereby prohibited; and in cafe any perfon or perfons fliall re¬ 
turn any member to ferve in parliament for any county, city, 
borough, cinque port or place, contrary to the laR determination 
in the Houle of Commons of the right of eledion in fyeh 
county, city, borough, cinque port or place, return fo 
made (hall and is thereby adjudged to be a falfe return. The 
fecond claufe enads that the party grieved, to wit, every perfon 
who (hall be duly eleded to ferve in parliament for any county, 
city, borough, cinque port or place, by fuch falfe return may 
fue the officers and perfons making or procuring the fame, and 
lhall recover double the damages he fliall lullain by reafbn 
thereof, together with his full colls of fuch fuit. And, to the 
end that the law may not be eluded by double returns, it is 
cnaded *(by fed. 4.) that if any officer (hall wilfully lallely and 
nialicioufly return more perfons than are required to be chofen 
by the writ or precept on which any choice is made, the like 
remedy may be had againft him or them by the party grieved. 
And then the lixth claufe enads th it all adlions grounded upon 
that ftatute lhall be brought within two years after the caufe of 
adion arifes. 

The fourth objedion is that double damages are only given 
in cafe of a return made contrary to the Uft determination of 
the Houle of Commons. Jt is faid that the words fuch falfe re~ 
turn mean only luch return as was contrary to the laft deter¬ 
mination in parliament: but this may receive feveral anfwers. 

But 
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But in order to underfland the meaning and fenfe of this ad, it 1745,6. 
will be neceflary to confider the title and preamble and every 
part of it. And to bc'fure it appears by the title as ell as 
preamble that this ad was made in order to give a remedy for WywN.Bhrt. 
all falfe and double returns. And we think the word fueb^ even 
confidercd grammatically, mull relate to all that went before, 
otherwif6 other words would have becfi inferted which are not 
here. Befides it would be ftrange to conftrue it otlierwife; for 
fuppofe an ad of parliament fhall begin with faying, that Heal¬ 
ing all cattle is felony, and left any doubt fhould arife on the 
meaning of the word “ cattle,” it fhould afterwards fay that 
Jheep ftidll be confidered as cattlcy^ and then enad that all fucb 
Jleallng (hall be felony without benefit of clergy, would it not 
be abfurd to fay that the word fucb fhould relate only to Jlealing 
Jheep ? Several abfuruities and injuries would follow from the 
plaintiff’s conftrudion of this ftatute, and that ought carefully 
to be avoided in the conftrudion of ads of parliament. If the 
word “ fuch” did not relate to all falfe returns willfully made, 
a perfon could only have a remedy for fuch returns as were 
made contrary to the laft determination in parliament: whereas 
the remedy was intended to be general; and it might feldom 
happen, be the return never fo falfe and malicious, that it is 
a return contrary to the laft determination in the Houfe of 
Commons. According to that conftrudion a returning officer 
. who returned a perfou who had only two votes, inftead of him 
who had ten, would not be liable to an adion, if there were no 
determination by the Iloufc of Commons. But this is certainly 
fuch a falfe return for which the ad intended to give a remedy; 
and to determine otherwife would be to make the remedy partial 
when the ad intended it fhould be general. Another circum- 
ftance, which fhews that this ad extends to all offences of this 
nature, is that it is to extend to all counties ike; whereas the 
determinations of the Houfe of Commons, gencralljr fpeaking, 
are on eledions for boroughs with refped to the right of voting. 

This wc think an anfwcr to this objedion. 

The fifth objedion is that it docs, not appear by the decla¬ 
ration that this petition hath been determined in the Houfe of 
Commons, but may yet come in queftion, and from thence it 
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is argued that the Courts of Wejlmh^er-Hall ought not to pro* 
ceed in aiflions of thia nature, while there is the lead pofllbility 
of the fame tjucftion coming before the Houfe of Commons, 
bccaiifd there may be a claihing in the determinations, and 
they are the proper Judges of their own elcftions. I mull 
admit that, if it be necefiary to fet forth fuch a previous de¬ 
termination, no fuch determination appears in ihis,» declara¬ 
tion, for it ic only laid that they'determined the return to be 
wrong, and therefore brdered the names to be altered; and it 
is plain that this was only a determination that the return was 
wrong, not that it was jalfc ; and it might be wrong without 
being falfe; as for inllance, if it had been made by a wrong 
perl’on; and by the liberty givftn to "J. Myddelton to apply again 
within fourteen days it feems that the merits never came in 
quellion. We cannot here take notice of the rules of the Houfe 
of Commons in proceedings of this nature, and therefore cannot 
conclude, becaufe J, Myddelton did not apply within the four¬ 
teen days given to him, that therefore he was concluded. 
There are four perfons, who might bring thefe petitions, ill. 
The voters for Sir W. W, Wynn, idly. Sir W. W. Wynn him- 
felf. 3dly, The voters for J. Myddelton ; 4thly, Myddelton 
himfelf; and we cannot judicially take notice, but that the right 
of eledion was put off. 


Then as it does not appear by the declaration that there was 
a previous determination in the Houfe of Commons, the quef- 
tion now is whether it be ncceffary that there Ihould be any 
fiKh previous determination. The cafes cited to lliew that it is 
ncceffary arc moft of them little to the purpofe. The firft is 
the cafe in Ploivd. 118. That was an atUion on the flat. 
^3 //. 6., which is worded in quite a different manner from the 
prefent; but if this c if- had any weight, it is ratlier anauthoiity 
fer our opimon, bccaufc no fuch previous determination was 
there let forth; and though the cafe was very ftrenuoufly argued, 
this ohjedion was not taken. The next is NevUl v. Stroud^ 
2 Sid, 168, but there no judgment was given by the Judges in 
the Exchequer, who were all affcmblcd there for that purpofe; 
and, as it is faid in 3 Lev. 30., it was adjourned into parliament 
propter dilficultatem, and llept there without any determination; 
fo that cafe is of no authority one way or the other. The cafe 

of 
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of Bemadijlon and Somey i Lev. 114. was air adlon for a double 1745, C* 

return, three of the Judges licld that it lay, and one doubted j 

error was brought on this in the Exchequer-Chamber, and that ton 

judgment was reverfed {a). But that was an adlion for a double w/f w^Dart. 

return, and not for a falfc one; fo (it is laid) it does not affeft 

the prefdot cafe, though I muft own I do not underftand .the 

diftitiQion laid down in that cafe between a falfe and double 

return as to the actions lying or not lying at common law, 

where it is alleged (as it was in that cafe) that the return was 

made falfely and malimufly. ^ However that was an adlion at 

common law, fo it in nowife refembles the prefent cafe. The 

cafe of OnJIow v. Rapleyy 3 Lev. zg. was an adlion for a double 

return, and is founded on Bemadijlon % cafe, and it was there 

holdcn that the adlion lay not: but that cafe proves too much, 

for it was there faid that it would be prefumption to meddle with 

elcdlions before they had been determined in parliament. The 

next cafe, when it was cited at the bar, ftaggered us all, that 

of Pridcaux and MoricCy i Ltitw. 82 to 89. Salk. 502. and 

Fiirrcjly {b) 13 and 14. 1 believe every one imagined at firfl: 

when it was cited that that was an adlion on this ftatute, but 

on looking into it wc find that that was not an adlion on the 

ftatute, but at common law; ift, Bccaufe by the pleadings, 

which are in Lutvaichy it is not laid to be contra formaiii ftatuti; 

2dly, Bccaule by the arguments it appears that it was an adlion 
at common law; and this entirely altered our opinion of the 
prefent cafe. There arc things in Lord Treoo/s argument in 
the Common Pleas, and Lord //o/t’s in the King’s Bench, ftrong 
as to this point. I.ord Trevor feemed to give his opinion that 
an adlion for a double return would not lie at common law: 
but they were all clearly of opinion that there ought not to be an 
adlion at common law, before there had been a determination 
in parliame t. And the reafon given both by L' rd Trevor 
and Lord Ik? is, beca ifc there might be different determin¬ 
ations, and the Iloufc of Commons arc the proper Judges of 
their own clcdlions. If t! is w’ere a determination on the 7 & 8 
W. 3. the objedlion would be greats but as it is not, that au¬ 
thority is at an end at once; becaufe it is certain that an adl of 

(a) And that judgment of reverfal I Lords. \^id. i Luiw, 83. 
was afteiwards affitmed in the iloufeof < {If) 7 Mod, 13. 

7 P parliament 
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1745,6. parliament may give the Courts at Wejlmitifter a jurifdidion in 

nature, though they had none at common law, 
Jglmft hecaufe the Houfe of Commons is party to every aft and there- 
WvN^N.Bart fore is bound by it. But we think the argument made ufe of 
by the Judges in that cafe makes againfl: this objc£liou in the 
prefent. It was there objeftcd that an inconvenience* would 
arife, as there might be a claihing of determinations: the anfwer 
was, where an a£t of parliament gives a jurifdidlion, we may 
exercife it in all cafes. This Ihews that they did not confider 
this on the a£l of parliament; for if they had, this objedion 
would not have held at all. I |iave here a report of the deter¬ 
mination of the Houfe of Commons in the cafe of AJljby and 
Wbite^ which fays that the Houfe of Commons have a right to 
determine their own eledions, except in cafts particularly pro¬ 
vided for by ad of parliament; and it would be great inconve¬ 
nience if it were otherwile. 

On this point I give no opinion of the reft of the Judges, 
but fpeak this as my own opinion only; though ii has never 
yet been determined, 1 Ihould have no doubt but this adion 
would lie at common law; and it would be a refledion on the 
law to fay it would not, becaufc here is certainly damnum cum 
injuria, which by the policy of the common law ought to have 
fome remedy {a). But the conflrudion contended for by the 
plaintiff in error would overturn this whole ad of pailiamtnr, 
as it would deprive the party even of having an adion 011 this 
ilatute; for the adion muft be brought within two years after 
fuch falfe or double return made; and therefore if this adion 
is not to be brought until the matter is determined in parlia¬ 
ment, they mij,ht keep the petition fo long depending, that the 
time for bringing the adion would be expired, and then the 
party would be without remedy. With regard to the cafe of 
Pridcaux v. Morice, which was much relied upon; I cannot 
(fpeaking for myfelf only) hear it mentioned, without entering 
my protell againR that part of the determination, W’hich fays 
that the determinations of the Houfe of Commons ihall be 
final and conclufive oa the Courts of Wejlminfter-Hall, iR, Bc- 


{a) Vid. 4 P)by inAtt^ 2 Ld. Raym. | &c j and Wtr^mre v. Grttnbankf fitp. 
038 i PaJIey v. Frtmant 2 Z>. b 51. 577, 

a cauih 
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caufe the method of trial there is different, from that in Wejl-- ^ 745 > ^ 
minJkr-'Hall had they the fame authority to inquire into thofe Myddeu- 

• TON 

things that we have, I fliould be content. Next they do not egainfi 
make their determination on oath, whereas we are fwoni to dc- E*rtcn ** 
terminc according to right; they cannot try by juries j nor 
can they’cxamine the witneffes on oatlf [a). 


As to the objedion of clafhing in jurifdidions; that does 
not hold, unlefs their determinations were in idem. Indeed 
would an alfize or ejectment lie for a feat in the Houfe of Com- 
mons» and were we to determine one way and they another, 
there might be faid to be a clalliing; but here we determine on 
that which they cannot; for though they may determine as to 
the right of fitting there, yet we are the only perfons who can 
give damages. 1 fhall put *0110 common inftance; fuppofc an 
aQion of trefpafs and affault is brought and an indiftment for the 
fame affault in another court; in one the defendant may be found 
guilty, in the other he may be acquitted; and it is poflible that 
he may be found guilty and acquitted before the fame Judge 
for the fame offence, as where the fame Judge of Nifi Prius fits 
at both bars; and yet there would bo no clafhing in thefc deter¬ 
minations, for he determines on diflerent evidence ; in one cafe 
the party himfcif may give evidence, in the other net. So it 
may be in cafes of walls, where lands and perfonal eftate arc 
difpofed of by the fame will, and the party goes into the Ec- 
clefiaftical Court to eftablifh the vvill as to the latter, and comes 
into the Courts of law to eftablifli it as to the former, and the 
quellion in both Courts is, w'hethcr the teftator w'ere compos or 
not; the Ecclcfiaftical Court may hold it good as to the perfonal 
eftate, and thefe Courts hold it bad as to the real, and yet there 
would be no clafhing of jurifdidion, becaufe the determination 
would not be ad idem, and there no doubt could arife which 
judgment to execute. Another reafon why the Courts of 
Wejlminjler fliould not be concluded is, that it is a rule that no 


(«) But a tribunal has been fincc'con- 
ftituted fur the determination of contefted 
I lections by a (eleii committee of the 
Houfe of Commons, who are themfelves 
fworn to determine according to the evi¬ 
dence, and who have the power of feuding 


for and examining witnefTes on oath. ViJ. 
flat, 10 Gm. 3. f. 16.j and ii 
c. 42., both made perpetual by 14 G\’s< 3. 
c. 15.; and fince amended by 25 Geo. 3. 

84-, 28GVfl. 3. f. 52i 32 Gw. 3. e.t; 
and 36 Geo. 3. c 59. 


determination 
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determination betv««en any two perlons can be concluHve as to 
a third} now the determination in the-^Houredr Commons is 
only between the two members; here it is between one of the 
members and the iherifT, who is a third perfon.' 1 Ihall mention- 
but one reafon mprey which is that the greateft ityury of all 
might by this means go* unpuhifhed; for it may happen, and 
frequently has happened, that a man has been fo impoverifhed 
by the expences of his election, that he has not money enough 
left to bring his petition before the Houfe, and yet till he does 
bring his petition he will be denied the only means he has of 
reparation,, bringing his cafe b;pfore the Courts of W^minjier- 
Hall in order to recover damages. Thefe 1 mention only as 
my own private reafons. 

But we are all of opinion that fuppofmg this previous de¬ 
termination in the Houfe of Commons not here fet forth and^ 
that it ought to have been fet forth originally, yet it is cured 
after a verdift {a ); for as the jury have found for the plaintiff, 
we mull prefume that proper evidence was given to induce 
them to find this verdidl, other wife the Judges would have 
diredled them otherwife. 

So the judgment muft be affirmed.’* 
(a) Vid. Maemurdo v« Smithy 7 i). & £* 518., and the cafes there referred to. 


The Mayor Bdliffs Biirgeffes and Commonalty of 
Bedford againfi The Bilhop of Lincoln and 
Williams. 

[M. 17 Geo. 2. Rot. 1726,1727,1728,1729.] 

TN quare impedit, the plaintiffs in their declaration alleged that 
they were, and for a long time paft had been, feifed of the 
advowfon of the church of Saint yobn the Baptljl and the hol- 
pital of Saint John in Bedford as in grofs as of fee and right, 
and beixtg fo feifed. they prefented to the laid church and 
hofpitaU being vacant, one their clerk, who upon 

the prefentation of the faid mayor bailiffs burgefles and com¬ 
monalty was admitted Inflituted and indu< 3 ;ed into the fame in 

7 the 



' HIIARY TERM,^i9GB0.fe CR €09 

The time of Q^eea jimtei ttfid tliat the £ud[,iKt»yor haUl0f bttr»- I745y(^ 

gefles aod comi&onal^ being ib feifis^, the Aid church end Thstti^ 

hofpital afterwards became vacant by the death of the iiud 

Y. Tower/ey and fiill is vacant &c. * ‘ . mAnS 

TaeBi/hop 

of LlNCOI.lt 

The ?jflxop in his plea claimed nothing in 4 iK fnd cimrcb 
nor in the advowfon thereof/ but the admiflioa inftitutiga and 
«indud^ion of parfons to the fame church Sec, and other thtbgs 
which belong to the ordinary as ordinary of the fame placevuid 
church* 

The defendant IVUliem put in three pleas, ift, After prot 
telling that the mayor &c were not feifed at the time when' 

Towerfey was admitted &c, he admitted that Toweijlty on the 
prefentation of the mayor &c was admitted inftituted aniT in¬ 
duced into the laid church *and holpital in the time of Quehn 
Anncy and that after his admiffion Towerfey died &c; but he 
pleaded that the faid church and hofpital at the time of that ad» 
miflion and from time immemorial had been, and ftill were, a 
lay fee and eftate and not prefentative. He then alleged that 
before Towerfefi admiffion and before the faid mayor &c had 
or claimed any thing in the church or hofpital King ffenry the 
Eighth was feifed in his demefne as of fee of and in the faid 
hofpital, to which the faid church then was and from time then 
immemorial had been and ftill was appurtenant, in right ©f his 
crown; that on his death the faid hofpital, to which &c, 
defcendcd to King Edward the Sixth, an 4 «n his death to 
Queen Mary^ and on her death to Queen EHstahethf vrho on 
the 20th of in the 18th year of her reign by letters patent 
granted the faid hofpital, to which &c, by the name of Stunt 
Johns Hofpital and all her lands tenements rents fervices and 
hereditaments whatfoever with their appurtenances to the laid 
hofpital belonging or appertaining to J, Farnbam in fee. The 
defendant in this plea then deduced a regular title *tn the laid 
hofpital, to which &c, from J, Fambtm to C, WilHam the 
defendant’s father in fee in 1678; and then fet forth that the 
laid G. Williams being fo feifed the laid mayor See on the 14th 
day oiJpril^ i^-dn. unjuftly and without any judgment dif* 
leifed the faid G. Williams thereof, whereby the laid mayor Sec 
were feifed of the faid hofpital to which Sec with the appur* 

* 7 Q. ' tcnances 
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'i74jtr4' hr iSmmSiSix^ 

' ^ITm dyey fttiSilim tbe ^id y,fiiw«rji(f 

bot»<*4 » ehurch and lioi^ltil jprdenti^^ «i 

i|iaif the jjiefeittadon of the faid mayor %t6 eMaotdukilied ht^uted 
and aa to a church and hofpital preieot- 

f mayor dec heing fo ftifed of the wjicfi^i 

to which du) hf thfk dtfleiim, the fatd & WiBmt^ the defecult 
8txt*8 afterwards* on tbe xft of May re-enteritd into 
the (aid hoi(atal to whkh dsc with the appurtenances and was 
thereof feifed in bis demefne as of fee as of his firft and former 


«a4Wil. 


eftate; and being fo theteof feifed *he the faid 0 . WiUiawis (the 
father) afterwards on ftk ill bf ^unt 174^ died fo feifed of 
foch hts eftate of and in the faid hofpitai to which &c unth the 
appurtenances, upon whofe death the faid hofpital to which &c 
with the appurtenances defceoded to the defendant as fon and 
heir, whereupon the defendant entered into the faid hofpital to 
which &c with the appurtenances, and was and ftill is feifed 
thereof in his demefne as of fee. 


The focond plea was precifely fimilar to the firft throi^hout, 
ertcept that it ipoke of the hofpital only, and dropped ever^ ex¬ 
predion relating to the church. 

In the laft plea the defendant, after protefUng that the mayor 
&c at the time of the admiflion inditudoa and induction of 
Towerf^ info tbe faid church (niMc faying any thing about the 
hofpital) were not feifed of the advowfon of tbe faid church 
&c, pleaded that the faid church then from time immemorial 
had been and then was a church donative; that before and at 
the time of the death of Towerfey the defendant was feifed of 
and in the faid donation or gift of the faid church as in fee 1, 
that all thofe, whofe eftate the defendant had, being fo feifed of 
aud in the donation or ^ft df the faid church from time im- 
roemotial as often as the church became vacant had been ufed 
and accttfiomed and ought to give iaid church to any clerk 
to be held by fuch clerk for ^ term of bis life fieej and that 
^iaid church, being then vacant it bdooged to tbe defendant 
confer the lame dec* 
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In swiwer t» tke |^ 3 bi, vt be datpnl^titlHliiiig i« the 171)^ Ha* 

ebufcb er advow<&a bjitthe tuhniiSon &c at erdiwaiy^aiMi AM TtnSJw 
ztotbiag ia paiticnlae eeaceraiAg the bofpicalt the pt4ckti& 
prayed judgment and a writ to the fiecj tipon which it .j. 
was adjudged that the p]amd& iboohd recoter their prefentadoa «r UwcsiMt 
to the fal4 church aud ho{|[fithl againft the Ulhopp w^a &ay of **i, 
execution untU (he pleas betdreen the other parties were de» 
termined, * * *. 


To the firft of the other defendant’s {JVilUams\) pleas the 
plaintiffs replied that at the t^me of the admiffion inftitution and 
indu^lton of Tovoerfey into the faill cktttch and hofpital the (awe 
xburcb and bofpitol were and Hill are prefentative and not a lay 
fee and eftate, as in the plea is alleged. To the fecond plea that 
the faid bojpitdl at the ti-m; of that admilBon &c was prefent- 
xtive and not a lay fee. And to the third plea that the cburck 
at the time of Towerfey^ admUGon was and (i&U is a church pre- 
fentative and not a church donative. 


To thefe replications the defendants demurred generally. 

After three arguments at the bar, on Wednefdayy February ift, 
1743, April aSth, 1744, and Tttefday^ November 13th, 1744, 


The Court on this day gave 

\ 

{a) The gfrannds Rtu] reafons of this 
judgment do not appou m the Lord Chief 
Juftice’s note books or papers but the 
following RccouiiriR taken from Mr.J* 
noee book. 

** After many arguments at the bar^ 
izth of Ftbruary 1745 the plaintiffs had 
judgment. 

Ih Comt rsfidved thar the objection* 
that no quare impedit will lie for a church 
and holptcal, hecauie theone is ecclelUftlcal 
and the other temporal, isan objetSkonof 
tio weight, and the faying m 
199. is a di&um only. A redtory and 
vicaeage are of a difik#* MKlMa. fiUk 
IQ this declaration it ayfears that tbe 
church and hofpital are one and the Ame 
dong. And Rqfi, £atr. 50d..A ts agnmd 


Judgment (a) for the plaiatifi^ 

pnecedcitt. Tn tShi Lh, 34a. air hojbknl 
may be eithesa lay or ecclefiafticd fee: 
non conftat which this is. IF a quare 
impedit does lie, it mull be preftntUiiet 
and fothey tie oonvotible terms, pi. 
Ltt. 34a. Re^ifter 1,1. (Ajj flat W.%. 

Fftx, N. 3 . 34. (E), aregrett 
authorities th^a qMrwtmpeditwiU lli^fbr 
anfiofpitai^ and that iSiimy be prefipst^hs 
And for thefe Mafons the Qpurt Mil Mmi 
declaratioaln thecafo at bar wife fMd. 

Asi»thc( 4 naa.«f tba deliMioti^dlW 
are bad. In a quare impedit k H uatfiC- 
fiury /or the plaiutiif to allege one fite- 
ftntiUfow ih hipiilP US 
hedaiuii. Afcifb,aQiUprid«ttatiaaare 
neceffiuy, wbldh we theplaindffV puT* 
Affibot udAlt woefilmrfodAe 

dcfisttdflitfii 



6 i 4 HtLAAT term, I90i(>.n. CP. 


^ 745 f^ ’defendants to traverfe on^of'diem. But 
in ihefe pleasthe defendants have confeflcd 
TS<^syor the pcefen^adon, and endeavonrcd to avoid 
-&corSBB' jjjjm nottraverfed, for a proteftando is 
no traverb: befides the pleas have fe- 
TheBiihnp parated the church from the hofpitalt 
«F Lincoln which areoneentirethihg; Undone plea 
* ®*’*'*®* *** ^ another. The 

pleas arc alb defe^ve^ becaufe the de> 


fendant WMms has 6t up no prefent* 
adan or title either in hioblf or thoft 
under 'tvhdm he tdaimt. 

The Cotua inclined to think that the 
replications were good, as follo'wing the 
feree pleas; but they featided their judg¬ 
ment on the validity of the piaiotiiF’s de¬ 
claration and dte defeats in e^dsfendant's 
three pleas.” 


1 


E.i9Geo.s. Thomas Davies on the Demifc of Tohn Tolly 

Mondsy. ^ •' 

April aid. agoinji William Hamlin, an Infant, by his 
Guardians, and Others his Tenants. 


A. having nn 
only child B. 
(a daughter) 
dcvifed lands 
to a child 
with which 


** JT came before the Court u^on a cafe referved by my 
Brother Burnett at the Sujfex ailizes held at Lewes oa the 
loth of Jugti^ *745* 


hiflL wife was 

then enfient, WHliom HamUtt^ being felfed in fee of the premifes in qucf- 

ifimale; ••.••i, t. * ^ 

hutifafi- tion, by hi8 will dated the 24th of April 1662, devifed them in 
theVnd? following words; “ I give my freehold land lying in the 

^vided be- Ardinglj and ff''ejl Hoatbly (being the premifes in 

tween B. and queftion) unto the ifliie of my wife which flic now travaileth 

that female; * , - . • i i « u 

and if they Withal, iti cale It be a man child : but if it happen to be a 

wUhout'fffue, woman child, then my will is that it lhall be equally divided 

fee —The "* between my daughter Elizabeth and the faid child which my 
tewlrd!* travaileth withal; and if it lhall happen that my 

born, snd daughter Elizabeth lhall die without ifliie, then the child that 
heVd*h"«*be ™y wife now travaileth withal lhall wholly enjoy the faid land; 
JiTher^byVhe happen that they both die without iflue, then my 

ftent*' **** Thomas and William Tally^ fons of my brother John 

Tully^ lhall have the faid parcel of land to them and their heirs 


for ever.” The devifor died a few days afterwards leaving his 
wife enfient, who was brought to bed of a fon in July 1662 
named William^ and who was his only fon and heir a| law. 
He entered, and being feifed and pollefled of the premiles in 
Silary term 1692 levied a line fur conufance de droit comeceo 


&c to the ufe of himfelf and his heirs; apd by his will dated 
the 17th oiAugttJl 1741, duly executed, devifed the premifes 


to 



lASTER C,f. 

' fio the defen^'TW^fli US .died pdK 

ifliie ia the mon^b^of Decmi/er i 

of the premifes firtfoe hib birth until the time of hie doetlit end 
mpon hisdeetbihe defimdant, as his entered on the pres- 

«suies emd* hath been in pofieffion evei: Mssabetb the 

iifter died without 'ifliie in the tife<time of her brother. Tbmof 
'^%diefl in the lifetime of his brother and lidter- 

wards Wtiliam died without iflue in the Uf(jdnle of JVtUiam Ham~ 
7 itt the fon, leaving Jobn^ the lefibr, his fon and heir, who 
after the death of William Hamlin the Ton on the a5th of 
1745 made an edual entry on the premifes in order to avoid the 
;fine,and made a demUc.of the premifes to the plaintiff. 


61 
1 -^ 4 ^ 


I>A1C<4» 

deiii.Tvttipr 

HAMttIt. 


The queftions referved were, 

ift, Whether William Hamlin the Ibnwere feifed of an efiate 
in fee-fimple in the premifes, 

adly, If hfc took a lefs eftate, whether the fine above men*- 
tinned difeontinued the remainder limited to Thomas and WilUam 
Tally y and took away the entry of the leffor of the plaintiff. 

As to the firft queftion (u), I, my Brother Abney^ and my 
Brother Burnett^ (abfent Mr. J. Fortefeue A.) were all clearly of , 
opinion that William Hamlin the fon was feifed of an eftate in 
fee-fimple. For the devife over to the fbns of William Tally 
was only in cafe (^) the iffue of his wife, which Che then 
travailed with, was a woman child: if it were a male child, as 
it was, the devife to Eli%abelb his daughter and the devife Over 
to the fons of his brother never took place at all. It was there¬ 
fore quite immaterial what eftite WilUam the fon took by the 
will, whether an eftate for life, in tail, or in fee-fintple, becaufe 
as foon as he was born, whatever eftate did not pafis to him by 
the will defeended to him as heir at law to his father, as being 
an intereft undifpofed of. 


This is fo clear upon the face of the will tl|at thwe was no 
occafion to cite any cafes at all, or to take notice of any of tliofc 
which were cited. And this being ft> clearly with the defend¬ 
ants, there was no occafton to give any opinion on the fecond 
point referved.” 

* 

(a) The cafe w» argued by Wytme | ‘ (h) Vid. RttVt WitktttiHtl. 

Serjt. for the plaintifF and King^ { fop. 303. 
jSeijti fat the defendsqts. 

7R 
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A Court 
baron cannot 
be holden 
Without two 
frechola te« 
nania of the 
manor 

—Such free¬ 
hold tenanta 
cannot be 
created ac 
this day. 

—If the lord 
now convey 
part of the 
demefuesof 
the manor 
to A. and his 
heir* and 
other part to 
B. and his 
heirs, to hold 
as of his ma¬ 
nor by fealty 
and fuit of 
coort, and 
then hold a 
court before 
thofe two te¬ 
nanta as free 
tenants, the 
court 16 im¬ 
properly 
holden, and 
any amerce¬ 
ment at that 
Court IS con- 
lequeotly 
i>ad. 
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. * 

Sir P. T. Chetwode' ®art. agatnfi J. Ceew, 

J. Kidd, and G. Stauneley. 

[Hil. 16 Geo* 2. Rpl* 1049J 

TN replevin for taking'the plaintiflTs faddle in a plate called 

the Stable at Oakley^xEk. the county of Stafford^ the defendant 
Crtu> avowed, and the two other defendants acknowled|;;ed. 
the taking as a diftrefs for not doing fuit at the defendant 
Crew’s Court in five difierent avowries. 

• 

4l 

In the I ft avowry it w.a$ ftated that the plaiutifif was feifed 
cf an ancient meffuage with the appurtenances in Oakley^ 
whereof the place in which &c is and at the faid time when 
dec and alfo time immemorial was‘parcel, in his demefne as of 
fee, and held the faki tenements i^c of the defendant, y. Crew, 
as of his manor of Mucklejlon by fealty and the yearly rent of 
3 s. payable at the feafts of Saint John the Bapti/l and Saint 
Martin the Bi/bop in the winter by equal portions, and alfo by 
the fervice of doing fuit at the Court of the faid manor holden 
and to be holden from three weeks to three weeks within the fame 
manor, of which faid fervices and rent the defendant Crew was 
feifed by the hands of the plaintlft* as by the hands of his very 
tenant, to wit, of the faid fealty and fuit of Court as of fee and 
right and*of the rent aforefaid in his demefne as of fee; and 
becaufe the faid fuit of Court at a Court of the defendant Crew 
of his faid^manor held &c on the 23d of September 1740 was 
not done and performed, the defendant Crew in his own right 
«nd the other two defendants as his bailiffs acknowledged the 
taking &c for the faid fuit at the faid Court fo undone and un¬ 
performed &c. 

The three next avowries only differed from the Hirft in teiped 
to the rent; in the fecond it was alleged tha| the rent was pay¬ 
able yearly at Saint Martin*! 4be Btjbop ; in the third tttat it 
was payable half yearly at Lady-day and Michaelmas', and in 
tl^e fourth at Mtcbaelmas only. Ibe fifth aqd tal^ avowry alleged 
rthat the place where &c was parcel of an ancient meffuage with 
ithe appurtenances in Oaklej^ and was am time Itnime- 

I f 

morial 
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morial had been bolden (among other thinga) of the sk^or oT 17461. 
Muclkjion by fealty and the fervice of doing fuit at the Ctrart 
the faid manor hc^tlen and to be bolden from thre^ to 
three weeks witlda the faid manor, of which manor wHh the CatwM. 
appurtenances the defendant Crgw on the ejd September 1740 
and long before was feifed in hit d«meii»e tts of fee; ani then 
the defeindants avowed the taking dec, as a diO^efs for the l^ld 
Xuh at the faid Court fo undone ao 4 Anperformedw ' ^ 

The plaintiff, in his fieff plW in baf to the firft avcNlitty, aftff 
protefting thfit he did not hold the faid tenements'"dec of the 
defendant Crew as of bis 'manor. 6f MuckUfton b^ fealty and 
the yearly rent &c and alfo by*tbe fervite of doing fuk at the 
fuppofed Court of the faid fnpj^ofed mtitor &c, pleaded that 
the defendants of their own wrong toc^ the faid ikddle, and 
traverfed the holding of the defendant’s (Crw’s) Court for the 
fuppofed manor &c, in manner and form as was by the defend- 
ants in the avowiy and cogolfance alleged, odiy, He pleaded 
.that the faid tenements with the appurtenances whereof &c 
were out of the fee and lordlhip of the defendant Crew. 3dly, 

After protefting that the defendant Crew was never fetfed of 
the faid fervices '&c as alleged, he pleaded that he held the faid 
tenements &c of the defendant Crew as of his faid manor by 
the rent of i /. only payable every year at the feaft of Pe«- 
tec^i traverfing that he held them of the defendant Crew by 
fealty and the yearly rent of 3 /. payable at the fealls of 
John the Baptifl and Saiftt Martin the Bi/bop^ and alfo tty the 
fervice of doing fuit at the faid court &c. 4thly, He pleaded 
that he held the faid tenements &c of the defendant CreTv See 
by the yeafly rent of 1 s. payable at the feaft of PenUcnJl^ tra- 
Terfing that the defendant Crew was feifed of the faid Icrvice 
of fuit of court by the hands of the plaintiff as by the hands 
of his very tenant, in manner and form &c. 

To therfecond third and fourth avovrrlcs the plaintiff pleaded 
four feveral pleas fimilar to tbofe pleaded to the ftiff avowry, 

^QUtatis mutandis. 

To the fifth avowry he pleaded, ifL that the defendants of 

•4heir.o4t& wrtHig.took the |ai4 laddloi S;averiing the holding of 

’ ft ’ ' the 
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1 74 (>. <!he 4c£$tidiait*8 Com moi^o & formiL &e; adly, .That 

C^RTwSf of'tm# own Wrong, travWifingthait the Rid tnef- 

* 2 i the' 4 ^»eiilllsicc^ wheredf .&c it the time when 

SjStr and atre^Mn tiitte' itnmemorii! waa holStm of fhe faid manor 
' by fehlty and the fervice of doing liiit at 4»tin &c, aa the 
^elendimta alleged dtc. 

< 

» ^ 

Iflaes were‘afterwards taken on cadi of diefe deas. ‘ 

^ ' 

On the ttial of the caofe at the ai&aes at St^ord in Monk 

1742 befeee Mr. J. Bdmfm a ver^ was found on Several iffaes, 
ns follows5 ^ , 

i # 1 f 

Upon the ftieobd and third fflhes on t|ie firft aTowries, fotjSikt 
defendaotii generally. ^ t 

'Gpon the firft and fourth iflues, for the defendants, fubjed 
to the opinion of the Court on a cafe referved. 

On the third iflue'on the fecond avowry, for the plaiati£ 

On the fecond iilue for the defendants generally. 

On the firft and ftnirth iflfues for the defendants, fubjed to the 
cafe as above. 

On the fecond iflTue on the third avowry, for the defendants 
generally. 

On the third for the plaintiff. 

Gn the firft and fourth iffues for the defiendants, fubjed; as 
above. 

On the fecond iffue on^^ fourth avowry, for the defendantt 
generally. 

On the third for the plaintiff. 

On the firft and fourth for the defendants, fuhjeQ as above. 

* 

On both the iffues on the laft avowry ftir the defendants, 
ful^e^as above. • And if the Court ftiould be of 'Opinion that 
judgment fibould be centered for the plaintiff, then the jury found 
1 s. damages for him hnd 40 /, cofts; but if th^ (bould be of 
opinion that judgment ought .to be entered on any of the 
avowries for the defendanU^ then they founcl,the, like damages 
and cofts for them. ' ^ 

As to thofe iffues, on lyhioh the csfe was the cafe 

jippeaced tq be thus^ that the dcftaWhint y, Cffw had fiir mmf 

TJears' 
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years paft been and (till was lord of the i^nor of MuchUfion^ 
of whom the plaintiff held the jmeffuage and ftable wherein &ec ' 
as of his faid manor by fealty and the yearly rent of J r. pay¬ 
able at the feafts of the nativity of Saimt John the Baptifi and 
Saint Martin the Bifbop by equal portions, and alfb by the fer- 
vice of ^doing fuit at the court of the faid manor from three 
weeks to three weeks; and tthat before the plaintiff had any 
eftate in the tenements in which &c Ohe "James Chetwtmk^ his 
anceftor and whofe heir the jdaintiff is, paid the faid rent and 
did fuit to the faid conrt in perfon. That the plaintiff became 
feifed of the faid premifes ih the year 1733 on the death of Bis¬ 
late father John Cbetwode^ and Had ever lince dnly and regularly 
paid the faid yearly rent of 3 /. to the defendant Crew* That 
S. Davifon was at the time of holding the feveral courts here¬ 
after mentioned and had been for many years before another 
ancient freehold tenant of the faid manor and owing fuit to the 
lord’s faid court there. That the defendant Crew^ being in 
1736 feifed of the faid manor, conveyed part of the demefnes 
thereof to John Crew the younger and his heirs to hold to him 
as of his faid manor by fealty and fuit of court, and at the fame 
time> conveyed other part of fuch demefnes to C. Crew and his 
heirs upon the fame tenure. That at a court holden in and for 
the faid manor on the 3d of OSIobsr 1737 before T. Read 
lleward of the faid manor the faid John Crew the younger and 
C. Crew appeared in perfon and did their fuit and fervice as 
freehold tenants of the faid manor. That afterwards on the 
day mentioned in the feveral avowries, to wit, on the 23d of 
September 1740 71 Read^ the then lleward, held another court 
in and for the faid manor, at which proclamation was duly 
made before the lleward of the faid court, and the laid John Crew 
the younger and C. Crew appeared there in perfon as freehold 
tenants of the faid manor, and did fuit and fervice there; 
and they the faid John Crew the younger and C. Crew together 
with divers other inhabitants not freeholders within the faid ma¬ 
nor were fworn upon the homage there: but neither the plain¬ 
tiff or the faid S, Davifon appeared at <hat court, but made 
default. 

The jury having found that the meffuage and premifes in 
the pleadings mentioned were within the fee and lordlhip of 

7 S the 
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1746. 

CnsTwoos 

fiart. 

cgainft 

Cftfiws. 
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1746. the defendant Cr«w^ and that the plaintiff and $, Dav'^m were 
Chbt^m the only remainingf ancient freehold tenants of the n^anor* it 
eglilifi agreed that the defendant Crew had a right tp hold a court- 

Cr&wi. baron there. But the , 

• I'irfl queftion referved for the confideration of the Court was 
whether, as jio freeholders but Crew the youitger and 
C. Crew the newly-cieafed freeholders appeared or were fwom 
upon the homage at the court held on the 23d of September 
1740, though notice was duly publilhed and the plaintldf per- 
fbnally fummoned, that court were or were not legally holden. 


Secondly; It not appearing that the plaintiff had ever adually 
performed his fuit of court, the next queftion arofe on the iffues 
joined upon the defendant Crew^ feifin of this fervice by the 
hands of the plaintiff as of his very tenant; whether feifin 
of the rent by his hands did not amount to a feifin of the 
fuit of court, and if not, whether the want of fuch feifin could 
prevent the defendants' having judgment on fuch of the avow¬ 
ries wherein feifin thereof was alleged. 

• 

Thirdly; If the Court fhould be of opinion that the defend¬ 
ant Crtfw were not foiled of fuch fervice by the hands of the 
plaintiff, and for want thereof could not have judgment on 
any of thofc avowries wherein fuch feifin was alleged, whe¬ 
ther the tenure by fealty rent and fuit of court as above ftated 
VIere not fufficient evidence of the tenure alleged in the lafl: 
avouiy fo is to entitle the defendants to judgment thereon, 
though pioved to be larger and more exteniivc than that al¬ 
leged in the laft avowry. 

r 

\ 

Tliis cafe was twice argued; the fiift time by Bootle Seijt. 
for the plaintiff and Draper Serjt. for the defendants on the 
5th of February 1745, and again on this day by Wynne Scijt, 
for the former and Wtlles King's Serjt. for the latter, when 

"The Court gave , 

Judgment (a) for the plaintlfil 

i_a) 'T'lie reafont given by the Court do | Chief Jufttce: but the followiog account 
not appear among the papers of the I is taken from Mr. J. Abntpi note>boole> 

«Upon 
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"Upon feveral avowries the quelliom I And after two arguments ff'iJId 
were C. J., and Burnett Juftices^ were 

I ft, Whether a tenure can be created of opinion ^at no tenure can be created 
at this day ? * at this day (i). That the fttward alone, 

aJly, Whether a court-baron can be without two (a) freeholders at leaft, can- 
holden by the fteward i not bold a court-baron. And that the 

^dly, Whether two fuitors or free- fuitors (3) are the judges and not tlte 
holders at leaft are not the .necciTary fteward.’* 
judges of .the court ? < 



(1) Staf, j8 1 f.i. and Brnijhmu w, LawfiUt ^ D, 13 £, 443. 

(2) Vid. Ce. Lit. 58. «; Bn. Mr. title “ Ctmprt/e," pi. 31 j and tb. title 

»n," ^4 5 ; a Rel. Abr pi 2 j Telv. 190, 191; J. v, Staverton ; Gltvtr v. Lane, 3 D. 
iA E. 122. 447. and Brmdjhaw v. Lmu/ttt, ^D.iAE. 446. An amercement at a lourt- 
baron on a free fuitor of the manor iquft alfo be affeered by two freehold tenants of the 
manor. BalJxvjn v. TiAge, z If', I/. 20; and S. C. MS. PTiUetCh. j. which agrees 
with the report in Wil/ta, with this additltonal fa& that it was ftatad negatively in the 
fpecial cafe that the two affieerors, though they relided within the manor, " were not 
freehold tenants or free fuitors of the faid manor.” 'v 

(3) Vid. 4//y?. 2. 


Greenhow againjl Ilsley and Four Others. 

was an adion on the cafe. The firft count in the de¬ 
claration ftated that before and on the i^oiMay 1743 
and.ever fince the plaintiiT was pofleffed of an ancient meifuage 
and divers, Jf. 200 acres of land with the appurtenances at 
Sandburji., in the county of Berks.^ and by reafon thereof had 
and of right ought to have riglit of common of pafture for 
all his commonable cattle levant and couebant in and upon the 
faid mclTuage with the appurtenances in Sandburji Common at 
all times of the year, except upon and from the loth of June 
until and upon the loth of July^ yet that the defendants on 20 
acres of the foil of the faid common wrongfully cut and dug 
turves, to wit 100 cart-loads of turves, and carried them away, 
whereby the plaintiff could not enjoy his common of pafture 
in fo.large and beneficial a manner as he ought &c. In the 
fecond count the plaintiff claimed a right of turbary on the 
lame common in refped of an ancient meffuage &c. 

All the defendants pleaded the general iffue^ 


nil. 20 G. 2. 
Wednefdayy 

Febv 4tb. 

Ifp to an ac¬ 
tion on the 
cafe by a 
commoner 
foi injuring 
his right of 
common, the 
defendant 
plead that he 
dug turves 
under «li¬ 
ce nfe from 
the lord, be 
flioald rdd 
that fyjffcte* * 
common nLHi 
left for the 
commoner , 
and it he do 
not, the 
plaiotiiF need 
not reply that 
fufhcient 
common was 
not left, 

—In an ac¬ 
tion by a 
commoner 
againll the 
lord (or in- 
junig bis 
nght of com¬ 
mon, he mull 


fet forth hU title: bot in an aftion againft a flranger and wrong-doer^h? need only (late hij podeffioo. 


7 


And 
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1746,7. And four of as to the firft count, pleaded that 
ciumtKpw Hanlon was feifed |a fee of dus manor of Bandimfji\ and 
iu?«ac. 'defendants as bk fenrants and by his command cut 

and dug the faid 100 cart-loads of turves &c, as being in bis 
feveral foil and freehold, and carried them away for his ufe, 
as it was lawful for th<^m to do* *ro the fecond count they 
pleaded a limilar plea* r * 

ft 

The plaintiff new af&gned, as to the firfl; count, that the 
turves therein mentioned were cut and dug for fale, and carried 
away and fold, and were other loo^ carMoads of turves than 
thofe in the firft fpecial plea mentioned to be dug taken and car* 
ried away for the uie of A, WiUiamJon ; and the like as to the 
fiscond count. 

To the whole of the new aftigoment the defendants rejmned 

that A. Williamfin long before the ftiid time when &c,^ on the 

27th of 1735, and before was and ftill is feifed in fee 

of the manor, and that he then gave and granted to one 

7 *. Solmes in his lifetime licenfe and liberty to cut and dig turf 

and peate for fale from off the /aid place called Bandburji Com- 

mon, and to take and carry away the fame and to fell and dif- 

« * 

pofe thereof for his own ufe at his own wilt and pleafure, to 
have and to hold the faid licenfe and liberty unto the faid 
T. Solmes from the feaft of Saint Michael then laft paft for 99 
years if T. Solmes Ihould fo long live; by virtue of which li¬ 
cenfe and liberty tliefe four defendants during the lifetime of 71 
SolmeSfJl on the ift of May 1743, and on divers other days 
&c, as fervauts of 71 Solmes and by bis command cut and dug 
the faid turves &c for the purpofe aforefatd, and took and car¬ 
ried them away and delivered them to and for the ufe of 71 
Solmes., as it wm lawful for them to do &c. 

To this rejoinder diere was a general demurrer, and joinder 
in demurrer. 

t 

Beljield Serjt. for the plaintiff tnfifted that the lord of the ma¬ 
nor could not juftify cutting turves, fo as to prejudice the rights 
•of the commoners, and confequently could not give a licenfe 

to 



•to kd'tbW 

tKe pl^>^^a^ot>oMge 
ci«b{ left* beeaufe'tt hba^om^ abd 

jLu-- _ . -net. *. f» 


ibi^ tl^s^ %flS- 
giliol' hb a^(wi,**iib( 

already :(et forth fn the pctamtuni* v. J^erell, ' 

ferf. €. 


0 dM ^ 

Drdpir Sefjt. fot the defendants. ,Thcwigh the ■commontts 
> ctki enlfjr take turves for fuel, the lord may take them for fale. 
Befides thej>femtiff ftiQuld hav^, ^ewa his t|tip, Wa^Ji^ v.* 
Ridfr^ Gm, Rep. 341,., thf a^oo iwing brought agatuft thofe 
who juftify under a teri*e*teQj|nt. >l(t dearji^ would have ^beea 
•ttccilTary, if the defendant vreft oiwt|tr of the foil, JSiunt x. 
Goucb\ T. 'u Geo. 2. B* C. Rot. 596, and this ia the fame 
thing (o); whereas the plaintiif relies merely on hts podclllon. 

a 

\ 

Wilks Lord Chief Juflkf was opinion that the defendants 
fhould have averred that there was (ufiicient dorntpon left for 
the plaintiff’, and that the plaintiff hraa not obliged to reply it, 
as it was already alleged in the declaration. As to the obje^on 
that the plaintiff ought to have fct forth his tide, which \t was 
imllled he ought to have done againff a terre>tenant, his Lord» 
fhip gavono opinion upon that point, becaufe defendants 
only claimed under a licenfe, which having exqetNied they muft 
be confidcred as wrong doets and flrangers. 


The three other Judges were of the fame ojdtnon; J^urnett], 
adding that, admitting Serjt. liraper'% rule that the title muff 
be fet forth in an adion agaiuff tl^ owner of the foil, the d&* 
fendants in this cafe muff be cDnfidered[ as wrongdoers (j). 

Judgn^ent for the plaintiff (f). 


(») ®utfcB I BrtfJwrrf. vfjz. ' 

{b\ That. 3 K a wrong-duer. it 

is fulBctent to declare on pofleffion; fee 
'jStrt V. StrtSit tt (kmht 370} 

and Shn. 621. 

{c) ‘‘The caufe was afterwards tried 
u{>6h (he geiieral iflUe, and after a long 
hearing Use ptsiotiff wSs oonfuited. This , 
4;avenietp tl»,|Siueftioa m Bamt 131S. 


rdfpeding'ftia eblls. In Etamtf 158. it is 
(aid that thMte w» a dffibrencs of opinion 
among theTudns re^ieAing that deter* 
itf(i(ati0Ot%'Mr« J. MSi it ap* 

pears that the whole Cciatt of •King’s 
Bench and one of the Barons wereagainft 
that deciftoa. Vide Dtiherk/ v. Pegu 
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1746,7, 

llb/JS: ‘Richards qui tftmV. ppv^y Clerk. * ^ 

etSyroln?” defendant, the Reverend 12 . hmey CSferh, libelkd tfre 

h4b»uBg in plaintiff in the Confiftorial Court of JJteJ^ld and 
A. who nar> tor a fcc of 5 /. tftj his marriage. TTie plaintimmoved 

cenfe in to- f®*" ® prdiibltion, ^tid having declared the defendant in order 
feJi^pay jA * confultation, pleaded the following cuftOm bn which 

S A'rfOTand infifted below j “ That within the parifti at Saint Martin 

in r/gard of in Birmingham in the county of Warwick there is and from time 
fiage*a1 Ttt whcreof &c. thcrc hath been a certain ancient cuftom ufed and 
femnwS [vT ^pprovcd of> t6 Wit, that every man being a pari/hioner inha- 
A., IS tail, bitant or rehdent of cur within the faid parilh of Saifit Martin 
that hath married or tahett td wife or marrieth or taketh to 
wife a woman either reiiding or inhabiting within the faid 
parifli or within any other pariih, and procureth and hath the 
faid marriage folemnized between him and her the faid woman 
by virtue of a Ucenfe in dn^ other church chapel or place and not 
in the faid church of Saint Martin^ hath for all the time afore- 
faidtll^ffahtly paid and ought to pay to the redor of the rediory 
of tl^e^f^d l^arilh church of Saint Martin for the time being 
the fum el^five ihilltngs of lawful money of Gre^ J^itain tor 
and in regard of the faid marriage, a» if the lame had been 
actually had and folemnized in the faid pariih church of Saint 
Martin,'* 

To thia plea there was a general demurrer, and joinder in 
deiUiirrer. 

i 

H- 

Bottle Serjt. for the plaintiff. The cuilom pleaded is un- 
rcafonable anil void. 2 Ijutvo, ^thm^on v. Davenport, 
No fees are due for chriftening or burying unleTs by cuffom, and 
even then the duty mull be performed. BoUrdeaun v. Dr. Lan- 
cajler^ Salk. 332, And in the cafe of Naylor qui tam v. Scotty 
2 Ld. Raym. 1558. it was holdcn that a cuftom that a pcrfon 
Ihould pay the churching fee, though the ceremony'was not per* 
formed, was void. 

i 

# 

Ikedt Serjt. for the defendant. This cndom may have k teufon- 
able commencement. All marriages were mdgina!]^ by pilblilhing 

banns; 
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banns j and Uceafts were introduced bythe^ tojd canon as a I74^7« 
difpeniation.with bapns. Some fee was always due for mar- 
fiage. The office of mattintony dlre^ that the ufuaT fee (hall 

be laid down on the book, ' 

*< \ 

Willet Lord Ch. J. was of opinion ithat the cuftom as pleaded 
was void j but fliould have id^ubted if it had been'pleaded to 
be due as coining in lieu of the fee *4ue joxk publilhiog banns 
which are difpenied with by Hceofe, , ^ ' 

i 

K 

Ahneyl* Matrimony a facramenti ;(<*1^431 (0), and 
therefore no fee ought to be paid for it. 678. And he 

referred to Andtrfm v. Walktr^JU^w* 1030 j v, Ferrcrt, 

Hob, 175; and Burdeaux ▼. Dr. Latmfiir^ (^e in W, 3d’s 
time (^) 171,. Salk, 5324 and the Dean and Chapter of 
cafe, Balk, 334. 1 

I 

Sumett J. and £ircb j, of .the fame -opimoiv 


Per Curiam 

(a) The irords of the canon are, 
“ Firmiter itjbibetnus ne cuiquam pro 
aliqua pecunid deiiegetur feputtura, vel 
baptiftnus, vel altquod {acramentum ec- 


Judgment for the plaindffi 

clefiafticum, vd etiam mati itnonium con- 
Qibenduia anpedratur." 

(d) nMut, I7i> 


James Austin agatftfi K. WfitiTTMC. 

1 

'^RESPASS. The plaintiff declares that the defendant on 
the 3d of Beptmher 1745 at Cambridge xoAkuod can’ied 
away nine cheefes, one pair of fcales, one fcale beam, and one 
triangle belonging to the faid beam, of the plaintlff^s, value 
10 and converted and difpofed thereof to his own ufe. Da* 
mage 40 /, . > 

The defendant pleads two Julliffcarions, aliet having pleaded 
not guilty to all the trefpafs except taldng and carrying away 


T. SI G. s. 

Mooday» 
June 19th. 
Every perfoa 
hii of con- 
moo right • 
liberty of CON 
rying hit 
goodi to ft 

E blic fftir 
rfftle; and 
conreqnently 
goods cannot 
be didrained. 
damage Iba- 
fant, by the 
owner of the 
foil nnd fair. 


the cbeefiss &c} firft, that the town of Cttn^ldge with the li¬ 
berties thereof at*the laid time when dec was and time out of 

^ ^ mind 
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Austin 

agutnft 

Wnir- 


TR-miTT^tlRH WGW.U- fc-?; ■. 

m!nd bath beea'^fi fltbdent town and bordn^} iU)d tlfKt tl^fen!' 
4 s and at tbe { 0 i 'Htnd airh^n; dicfc vttM’iMA tll((dout df miiitt 
.bath been a certjdn<ancient f^r of i%h«%i4den and ISefit' it Bara*- 
wcU and Uturhridge In the ia|d county Within the liberties of 
the faid town and borough ye^jrly nnd «vefy yenr^itbe feaft 
•of Satni Bartbolmevo the ^Aptmloaud from thence con^intislly 
until the J4th day next after thhdfesSi 'Of the Ettakaim 9/ the 
•Holy Cr^s ibr the haying and reUing of any kind of goods ond 
merchandizes in the fame^fair, |ogether with all and all man*' 
-ner of jurirdiiSiions authorities courts profits '6f courts free cuf- 
tonrs tolls dockage^ pi<'ri^^'g!ka Mlages'booths groiOadages adwm? 
tages commodities profit easements and other liberties whatfo* 
*evcr do the '>fame /air belongingi tsf which faid fair add other 
the preihircs thereunto belonging as aforeOiid (except'certain li¬ 
berties jarifdidions &c to the cbanceller mailer and fcbolars of the 
unlvcrfuy of Cambridge in the fame town of Cambridge belong¬ 
ing, and by them of old time ufed and enjoyed) and alfo 
of the foie and feparate ufe ofldlk.^ound dnd foil of the pfaces 
at Barnwell and Sturbridge where the faid fair is and hath been 
and ought to be held as aforefaid for and during all the re- 
fpeflive times of holding the faid fair for pickage llallage and 
groundage there and all other ufes and purpofes of the faid fair 
the mayor baUiSs an$ burgefles of the piid tdwn of Cambridge 
at the faid time when and long before were and Hill are 
fetfed in their demefne as of fee. And'the faid defendant fur- 
tlier faith that the faid mayor bailiffs and burgeffes being fo 
feifed of the laid fair with the appurtenances and of the faid 
foil as before mentioned on the feaft of Saint Bartholomew the 

• t k 

Apoftle in the year 1745 and from thence continually until the 
14th day after the Enaftation of the Holy Crofs in the fame year 
the faid fair of the faid mayor bailifts and hurgeffes was holden 
and kept at Barnwell Sturbridge aforefaid Within the liber¬ 
ties of the faid town and borough for the buying and felling 
of any kind of goods and merchandizes in the fame fair; and 
becaufe the faid cheefea Sax nt the faid time when &c being in 
and during the time of the faid fair were wrongfully put and 
placed in and upon the ground pud foil of the fud mayor balffts 
arid hurgeffes Sturbridge t<> wit, where the faid fair 
^wasifo heldaaiaft afnrefajd and within the Ubemess/oiefaid incum- 
♦ *4 * hering 
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Bering the faid ground and foil, and doing damage, to the faid 1747 * 
maym bailiffs and burgeffes in ihe ufe of their faid foil there, 
the faid K. Wbittred as fervant of the faid mayor bailiffs and 
burgeffes and by their command at the faid time when &c in trbd, 
and during the time of holding the faid fair mid feifed the 
faid chtefes tsfc fo doing damage there* for and in the name of a 
diftrefs for the"faid damagefio done and doing* to them, and 
carried away the fame, as it was lawful for them to do, and fo 
juftifies the doing it. 

To this the plaintiff replied; and in his replication infilled 
that he was a cheefemonger, and that at the time when See he 
brought the cheefe into the faid fair and put and placed the 
fame in and upon the faid ground aOd foil of the faid mayor &c 
called Sturhridge Fair in the faid fair there fo heldr as aforefaid 
to expofe to fale and to fell the fame there in the faid fair, and 
did then and there expofe to fale the faid cheefe on the faid 
ground and foil in the faid fair there, and that the faid fcales, 
beam, and triangle, being the ncceffary uteofils and implements 
of the faid trade and bufinefs of the faid plaintiff for the weigh¬ 
ing* of the faid cheefe fo expofed to fale there when fold to the 
buyers thereof were alfo then and there brought along with the 
faid cheefe for that purpofe by the plaintiff and put and placed' 
along with the faid cheefe in and upon the faid ground and 
foil of the faid fair there for that purpofe, as it was lawful 
for him to do j and that the defendant of his own wrong took 
feifed and carried away the faid cheefe fo expofed. to fale in the 
faid ground arid foil in the faid fair there, and the faid pair of 
fcales &c, then and there in the faid fair found; and this he is 
ready to verify, wherefore he prays judgment &c. 

The defendant, by hfe rejoinder, confeffes the fad’ to be as 
fet forth in the plaintiff’s replication, but infifts that the plain¬ 
tiff put and placed the faid cheefe upon the faid ground and 
foil in the faid fair there for the purpofe in the faid replication 
mentioned without the licenfe confent or agreement of the 
fitfd mayor &c for this purpofe had and obtained, and againft 
the will of the faid mayor &c, therewith Incumbering the 
laid ground and foil in the faid fair there, and doing damage 

7 U to 
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1747. to the laid (nayor &c» in the ufe and enjoyment of the faid 

there, as the faid defendant hath before* alleged; and this he 

Wh ready to verify, wherefore he prays judgment See. 

TI|IO, 

To this rejoinder the plaintiff demurs generally, and the de¬ 
fendant joins in demiirrcr.^ 

< 

The fecond plea is fomething difi^rent from the firfl:; and an 
iffue being joined upon an immaterial part of it, viz., whether 
the place where the faid chcefe &c was put was part of the ground 
within the faid' fair commonly galled the Chcefe Fair, which 
iffue was fent down to trial, and a verdidl was found for the 
plaintiff, who affirmed that it was on part of the ground 
called the Cheefe Fair, this fecond plea is quite out of the 
cafe. 

But it comes on now before the Court upon the plaintiff *8 de¬ 
murrer to the defendant’s rejoinder on the firfl plea. 


And feveral objeftions (a) were taken to this plea of the de¬ 
fendant ; 


lil, To the form of the plea; 


ndly. To the fubffance. 

I 

Firft, to the form, ill. That the defendant had. not fet forth 
a right to the foil in the perfons under whom he jullifies, 
but only a right to an eafement or privilege in the foil, and 
therefore could not diftrain for damage done to the foil, be- 
caufe they could not have an adion of^trefpafs (^) but only an 
a€lion on the cafe. 


(a) This cafe was twice arE**^ i 
firft time m the £a/fer term preceding by 
£oei/e Serjt. for tht* plaintift' and Draper 
Serjt. for the dciendant, and again on this 
day by fVynne Serjt. for the former and 
Prtnu King’s Serjt. for the latter. 

{b) But as thole under whom the de¬ 
fendant juftified were entitled to the foie 
and feparate uie of the ground and foil 


of the place where the fair was holden 
during the fair, quare if they might not 
have maintained ttefpafs againft any per- 
fon who committed a trefpafs on the 
ground. Vid. a Rel. Abr, $49. H. plM j 
I^er 285. b. pi. 40 } Wilfm V. Maekrrtb* 
3 Burr. 1824) and Burt v. Mitrtt 5 D. 

B* 3 ^ 9 * • 

* ’ • * 

sdly. 
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sdly, That the defendant has not (hewn when, their right 
commenced, nor under what tide they claim it. 

3dly, That if this were pot generally neceflary where per- 
ibns plead that they are feifed in fee, yet that it is necelTary in 
this paliticular cafe, becaufe the right which they infill on is 
laid to be a preferiptive right, and therefore as they do not fay 
that they had it by prefeription, or time out of mind, but only 
fay that at the time when '&c and lortg before were and ftill 
are feifed of this right, they ought to fet forth when and by 
what grant or title'fuch right was vcfled in them. 

The objefbion to the plea in point of fubllance was, that the 
defendant having admitted that the place where See was part 
of the place where the fair was held, every one has a right to 
come there to fell his goods, and confcquently to lay them 
upon the ground in order to expofe them to fale as neceilarily 
incident to fuch right; and as it admitted by the demurrer that 
tlie cheefes were put there to be expofed to fate, and that the 
pair of fcales and other things wdre neceflary for weighing and 
felling the cheefe and put there for that purpofe, the defendant 
had a right to place them there, and confcquently could not be 
diflrained as damage feafant. 

As to the objections to the form of the plea, The Court 
gave no pofltivc opinion, but 'thought that the ' defendant 
might have fet forth his cafe better; that he ought to have 
fet forth the title of the mayor &c more particularly as 
they claimed a preferiptive right; and that they might have 
fliewn more fully that they were owners of the ground 
and foil. But we thought that thefe defers were aided 

either by the plaintiff in his replication faying and ad¬ 
mitting that he put and placed his cheefe &c in 'and upon 
the ground and foil of the mayor &c, or by his replying over 
to the defendant’s plea without infilling on thefe defeds by a 
fljecial demurreV, but gave no pofltivc opinion whether they 
would have been fatal defeds if he bad fo dene. Befldes, it 
was inflfled on by the defendant (which was of fome weight) 
that a perfou may dillrmn things damage feafant even though 

he 
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ihe be not owner of the foil, but has onljr an cafcment or pro¬ 
fit out of it; and the infiance of a commoner wait mentioned 
which was certainly true. * 


But not being quite agreed in our opinions in refpe^i to the 
ohje£lions lo the form *of the plea, we gave no pofitive 
opinion about 'them, being all deafly of opinion that the plea 
was bad in fubftancc (<7).’'—-—— 


{ 0 This ?c*count, which appears to 
hav? hrcn wricu n by the Chief Juftice iu 
one of his note-books after the ca^e was 
dffcrnnnet^^ finifhc^^ abruptly, the rcafops 
which induced ih? Court to decide that 
the plea was bad in fubftance not being 
added# But it tledily .ipi)eais from a 
flioit note on the back of his I#ordfliip’s 
paper-boc k, written in court, that the 
grounds of decifion were thofe mentioned 
by Mr. J. /foney in giving his opinion, j 
“ M)uy J. The dw’fendant in this record 
paflls over all ciiftomary payments, and 
puts his cafe merely on a light to diftrain 
goods, as damage fcafant, that were Zr- ' 
gaily placed in the fair. Now I admit 
that every thing that is damage fcafant is 
diftralnable: but the chcefe was not da* 
mage feafant, and therefore the ‘diftrefs 
was unlawful. By the common law no" 
toll is due for things brought to the fair 
unlcfe fold, and then the buyer is to pay 
it: but by fpecial cuftom, it is true, a 
nunflull pay for his place, namely, his 


flranding, riiou;2h he fell nothing. Bra. 
Mf\ to!!,'’ pi 2 ; Sir 7 ^. Jcu. 227. 
A pitching I./, for every hundrW of 
*cheefe expoicd to fale in a market. But 
acTmi^pug thu in tins cafe the plaintiff 
could' not pitch or ground bis goods 
without a icafonable fati^fadton, it would 
yet be againlt the defendant; for this is 
not a^diftrefs for giounJage; and if it 
had, if the fum had bocii^ccrtain, it ought 
to have appealed that the Court might 
judge whether or not it wxie a rcafon- 
ablc fum. That goods (i) brought to a 
fair to be fold «rc exempted from diftrefs, 
the cafes of Launceflon^ Cro. liliz. 75, 
Leadcnhall Market^ ib. 628, and 2 LJ. 
Raym. 1589. clearly prove. And J[ do 
not know any judicial authority or even 
obiter opinion againft them, it is ab- 
furd to fay that the goods were legally 
placed there, and eo inftanii were doing 
damage. 8 Co, 14.6 (2), The Six 
pcTiters* cafe. An hoftler cannot diftrain 
my horfc damage feafant; for I have a 
right of entry.”—-MS. Abney J. 


(1) But though every perfon has of common right a liberty of bringing his goods 

to a fairer market for fale, he ha^ no right to ereA (tails, or to bring tables, there for 
chr purpofe of expofing his^goods therron to fale : and if he creft the one, or bring 
the other, viithouc thexonfent of the owner of the foil, he fubjeAs himfelf to an adtion 
of trefpafs. 7 he Mayor p/ Northampton v. Ward^ 2 Str, 1238, and 1 Wilf, 107; 
end 7 he Mayor tie of Norwich v. Swann, 2 BL Rtp, See the cafe of Jta 

Cletk of the Trufees of Taunton Market v. Kmhetley^ z Bt, Rep, 1120. 

(2) becond refolucion there* 



SHCHAEIMAS T£RM, 2 i,Qip.n. &P. 


s k 


* ' 

Fuller ^ui tarn a^tiinfl Say Cletfe. 

‘ JN A prohibitioft tried at the l4nt ailizea at Thetfard^ Ja Nof-^ 
folky before Mr. J. Abney^ a fpecial cafe was referved for 

the opinion (A the Court of Common Pleas. • 

• • 

r •• 

It Hated that within the parifli Sw^fham there is and 
from time whereof the memoiy of man is not to the contrary 

there hath been a certain ancient and laudable cuftom ufed and 

/ 

aj)proved within the fame,, that is to fay, that every married 
man inhabiting and refiding ivitbitt the faid parlfli of Swajf- 
bam with his wife, fuch married man and his wife refpe£lively 
being of the age of i6 years or older, bath paid and been ufed 
and accuHomed to pay and yet of right ought to pay for him- 
felf and his wife to the 'vicar of the vicarage of the parife 
church of SwaJFbam for the timfe 'being yearly at the fcaft of 
Eufler or fo foon after as the fame has been demanded four-peucc 
as for and in the name of Eajier offerings. I'hat at Eqflcr 
1745 and long before Fuller and his wife inhabited and re> 
iided within the pariih of Swaffbam^ and were refpedivcly of 
the age of 16. That the plaintiff* and his wife were fakers i 
and that neither of them ever went to the churph of Swaffbamt 
or ever received the facrament or communion with or i(rom the 
defendant, the vicar of Swt^bam ; and that neither the plain¬ 
tiff* or his wife ever participated of or perfonally attended 
upon any of the offices of the church. And the quellion was 
whether the defendant was entitled to a writ of confultation. 

This cafe was argued by Leeds Setjt. for the plaintiff*, and 
Beiyield Seijt. for the defendant. 


Szg 

’ 1747- 

M. 9 

^ Noif. 

coftom ^ 
tiiat every frt' 
llAblutit cf i 

fl#, of ‘‘‘* 

age of 16 (o 
whatever re 
ligious feft) 
flidlJ pay 4^. 

yearly « an 
Eafter offer** 
ing» IS good. 


For the plaintiff* it was contended that this Eq/ler offering 
was in the nature of a fee ibr adminiftering the facrament, 
and that as the duty was not performed the fee was not due. 
zLattw. idio. ZJtidw. lib, 1. tit. 2.; and hb*^, tit. 16. Sel~ 
•derCs Tithes^ c. 4. Sfelm, de non temndis Ecclejiaflicis^ f, 6. r. 4. 
Spelm, r. 4; Godolp. Repert. Canon. 441 j Fox's ABs andMonu^ 
maiUi vol. 3. p* 10; the nibrick at the end of the communion 

7 X • * fervice. 



^30., MIGHAEIJ^AS^ TERM,, ^iGso^lL 'UR. 

I745r* fcrvrce; Stillingjieet's Ecdejiqft, ivd. 29a; 340 } 

yirttb** -drchbi/bop SeSufy, 469 ; ftat, 37 Heti. 8. f. ia« yC 13. 

*‘^*”®* CUfg. LawtC. 54, Tiiat this cujKom w#s |oo gco^raU bocftujfe 
i fxyf' * > Jt claimeU the fe6 frqm thofe who 'do not, taa well as ftom 
.' ' thofe who do, teceive the faerament. And that it wjs void, 

y 

becaufe it does not except thofe p^rfons who are excepted bf 
flat. I 7 F, ^ M. c. 18. /•'i.i and Quakers are there exejnpted, 
they being at liberty to attend their own places of religious 
worllxip. And the cafe of Richards q, t. v. Dovey {a) Qerk was 
cited to (hew that this cullom was unrcafonable. 

For the defendant, it was argued that the defendant was entitled 
to thefe fees under the culiom from acdnAdcration, ill, negatively 
of what Eq^er oflTerings were hot, and adly, affirnutively of 
what they were. ilV, That they were not facramentary, nor 
paid on account of the adfniniAration of the lacrament; Dr. 
Ayltffds Par. Juris Canoniciy fo. ^95. 2dly, That they 
were formerly voluntary offerings, but were now due by 
cullom in fomc parifhes, and are only called Eajfer offerings 
bccaufe payable at Eajlcr ; Dr. Ayliffds Par. 60; 393, 3 ; ftat. 
27 H. 8. c. 20; 33 H. 8. c. 7. 3 .; 3 Ssi* 3 Ed> 6 . c. 13. yT 7. 

10 (^) ; \W.Vd M.c. \ 2 Inji. 659. That the cuf- 

tom was eftablilhed by the verdidk; and that the voluntary «b- 
fence of the parilhioners could not excufe them from paying 
the duty. And that the toleration adi faved the rights to the 
parfons &c. 

Upon this argument each of the Judges exprelFed a ftrong 
opinion in favor of the defendant. 

tFilki Lord Cb. J. faid that the cuftom was found by the 
verdidl j that it did not appear to him to be either illegal or 
unreafbnable; that by the rubridt, “every pariihioner is to 

(a) H. 20G.Z. { and in (lefiailt thereof to pay for theis 

(i) Whidftnaife that all and every find offerings at . 
j erfon and perfons who by the laws or By the fi^th ciauie of the tolera^ 

enftoms of the realm ought to pay their tion ad it is enaded that nothing therein 
. offerings (hall yearly pay then to the contained Ihall exempt any perfons fnai^ 
fiarfbn Itc at fuch four offering days af at paying tithes or other parochial duties, 
any tune theretofore within the fjiace of *or any other duties to the church or IK* 
four years Uft paft had been ufed and ac. , niffer. 

cuftomed iot tint payment of the fame, | ’ 


<onu&d>- 



Michaelmas term,' ai ceo n. cp. 

«oii)imunicate at leaft tlu’ce times in the year, ot which ^Jltr 
^all be on,e; and yearly at Eqfier every parybioner is to reckon* 
with'the parfon vieat>>or*curate andpay^ him or them all ec~* 
clejiqfiical duAet accufiotnably due there and at that time to be 
paidand that the defendant's right Was exprefsly fared by the 
flat. M.C.I8./6. 

• • 

• 

But ** this being a matter*that concerned fo great a body of 
men as the Quakers, though the Court had very little doubt, at 
the earned dedre of the plaintiff they ordered it to be (poken 
to again next term. Afterwards however, in the next week, 
feveral of the Quakers came Jinto court, and faid that upon 
conlideration and confulting with theit counfel they did not 
deiire to hear- it fpoken to again, but were willing that the 
Court fliould give judgment this tcrm.’*^ 
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Accordingly on the laft day of this tefiii the Lord Chief 
Judice delivered the opinion of the Court (a) in favour of the 
defendant, and a writ of confultation was awarded. 


(a) The realbns of the Court as deli- 
verta by the Chief Jufticc do not ap¬ 
pear: but the feparate opinions of the 
three other Judges given on the (irft argu¬ 
ment vi'cre thus given according to Mr. 
J. Abney’s MS. 

“ Abney J. It feems to me very diffi¬ 
cult to give an exadl hiftorical account 
what ofierings were or for wbai 

they were due. However to avoid the 
great uncertainty the fiat. 2^3 Ed. 6. 
was ma'de, by which a clear rule is laid 
down fur the guide of the parfon vicar 
and parifliioncrs. Gib/on (p. 738.J foys 
they were a kind of Oompofition for the 
oblation due on certain folemn occafionti; 
and (fo. 740.) partly a eompolition for 
the holy loaf, which the cou^inunicants 
4]fod to bring and ofier, and which, as Dr. 
^ib/en foys, is to be anfwcred at Eqfier^ 
ticc aufo by the rubrick every parifluoner 

that great fefttval was bound to com- 
mpnicate. It is plain that he knotirs not 
what to make of them. What has the 
htAy Ipaf to do with the wafer ^ 'I'hey ra¬ 
ther feem to OK to be in the nature of a 
gMtfonal tithe, which by fiat. zlA ^ Ed. IS. 


c, ij.f. 10. was to be paid at Eajitr. 
The fiat. 13 Ed. i. ft. 4. r. 1. de ctr- 
cucafpede agatis treats of them as mere 
fpintual things, and gives the cognizance 
of them to the fpiritual court, only. It 
feems originally to have been a voluntary 
or free gift either at marriage, purifica¬ 
tion, now vulgarly called churching of 
wqmen, or at burials; and fo is Lin- 
waedt hb. 3. <6 Decimh et Ob/atitnibnt 
fo. 185; and when in money, a penny, 
halfpenny, or farthing, or any other thing. 
But the Fopifh clerg^.Were fo angry at 
any attempt to fix a certain fum tliat 
in 3 Ed. 3. a confiitution was made 
that whofoever attempts to fix the 
fum {hall be eacomhiunicated with* the 
greater excommunication; it being the 
conftant aim Pf iht'Rm/JIb clergy to 
get all they could of the deluded Jaity. 
But this occafioned fuch a variation in the 
oblations that it produced the fiat, a (d 
3 EJ. 6. I j.yi 10 , a reafonabicand wife 
provifion; which enads that all pcrions 
who by the Uws nr cuftoms of thg realm 
ought to pSyofieringl (ball yearly pay tlie 
{kmc at Uw four ufual ofienng days or 

at 






the ftaft «f 

“ijutc made'parochul cutttMiS^^ 

aiid put an end, W/^ iit^ns ^4 
S 4 ; conftithtiont ^ ■,■'■"%.%■ ■. , 

■ By the rubrick ;^'I# ^':£d. 6- Evm^ 

^ .; ! , jj ’ man and womap'lsto pay to the’ Ciffate 

the due and accu{tdincd ofrerin|t>» < ^ 

Ri|bridc 13 14 Ctt^- Ydar}y at; 

every paritUcMier (^11' tocleon 
with the parfiMi, vigir, - or fiia 

or their deputy, ipr dep(t^^ <#!» pay'tp | 
him or them afl' e^ddriaP^ a<c<'* 

cuftoma*hJV diie.^'^r Tte thjtt. ,5^ 8,8''.‘3. 
c. 6. givet two jufticesof i^ pea^e ju* 
rildi^lion over oblatiettt'^j^ Pj^ujj^} 
and the fiatute tl. 1 

it a perpetual latv. ‘By ^ tjltbrick the 
communion, if there W 170 oblation or 
ulms.theh tMb prieft iballTay &c. 

But it'Ja faid that the plaintiff!; ia a 
• Quaker, and as fuch it exeipptedbut 
how docs the exception appear ? For " 

* 1 ff, The cuftom found is general, ^17 
married man. 

adly, Thtc canon is general, ^ZT per- 
fons. /' 

jdly,, Thc.,ftat, Ed. 3* is general, all 
perfons* 

4tbly, The rubrick Ed. * 6 . is every 
man and woman- > 




jt^wy'^^ioner;-'- . '■ 

thijipiiii^exiimraiapd PMftiaii hit 
■■ 4 je«/word*,:.^:% 4 w^^?p'-^i 8 flail.'' 
exempt^fthiy.' payment jd'' 

tithes dr ptW; 

pther dt^a'H. d^<^ludti'^^{ihii|er. ' 

F rptn-^ iivhidh -t doniclade'fl^ a' con« 
ppjiSht to go.'- 1 

ih'e afficei'ndiTfrom ‘any 
: diffic^y I " was , t}^'.ii%' n 

concerned''grea^ numbers df pariKhiai 
clergy ^ fo cddriderable and loyal a 
bt^f - tif :.tbe fubjeifls as ’die 

'»r<* . ‘"■■i!','', .>-v: 

. Burneii}. The tdeiraiion a 4 %i''i 0 l^li 
;,VAi liii ^ of.great indidgence to Pro- 
teilant Difleiiters, would be a' O^ap of ’ 
‘deftroying tbe eftablKbed church, if the 
itot'^t^ltipating of the facr^pient li^ould ' 
be an exemption from theyp^yment of- 
tithes'or oth.er duties. But the fervice .of 
the church is for the adydnuge and he-' 
nefit of ah tbe pariihionefs.' The tole¬ 
ration aA has cxcufed Quakers from at¬ 
tendance but not'from payment. 

■JSirei J, • The ftenli^.is founded on 
thej^tv a fsT | iwid;;I fee no co* 

lor ofoxem'ption in idiy lanr'. jby being a 
Quaker.**r*MS. J. " • 


See al’ib 27 «u 9 fr v>i Tj/daU. H.b, le. ll; And ^Mdd»iipd$, 


'M. at G. a. 

Saturday,' 

Nov. aift. 

To a plea of 
tender plain- 
tilF replied a 
demand and 
refttfai be.'ore 
' foing out the 
writ; rejoin* 
der that be¬ 
fore fuing 
oat (he writ 
. he tendered 
Ac,, traverf- 
iog that at 

any ciut^afeer ^ ^ ^ 

thcF Reader and before Ailhg out the writ plaintiff reouefted him to pay gEC.«>-*Hifjoioder ht^d 
demurrer. In .A ‘plea' of tender defendant miiftfay p- was alwaye ready to pay: readymttJtUM 
of the tender is not fnficient. • • v .. - . 

fetJ^The ’ praftice /ortnerjy was to | He may plesid a' 

' pkad'i^ tender to dee cqitmt^ly: butf if J)e|i|eare}' jhddgh -^ caiHiKitide^^ nltt 


Haldenby Tuke. 

^SSTtJMPSIT for work , and labor &c. There werff /our 
counts in tlie declaration; and in each Uic fumdf 3 /. 18 & 

iodf. .was claiqnted. ■ ' . . ‘ ^ ^ ^ ^ ^ ^ 

* • ', *' 

■ » . ■ ■ ■ ■ 

Flea, non alTumpllt as to three Ian counts; and as to the 
3/. 18 /. lo ei. in the firft {a) a tender in the comiim forai. 

Replication, that after the making of thefatd&^tpromire a^ 

ujuleMrttddog' 


; i ^ ‘ 







1 ^ 1 

r# 


Wl^BAElMAS-fEluS'it'eU^. ah 

tmtosluag &c. soA before'tfa« cO^ feid Cirigioel 17471 

writ pf the plMmiff to Mof ^5^/1747 

pleiOtifiTnqUeftecirfiedefe^afitto'piqrblm the ftid 34 i8e-. io< 4 , 
and the defendant then and th^rd whdUy refufed to pay Bca } 
aadtt^J^b^^»J»tdJtDvcri%. . , . 

^ M # ' * » * » * * ' ^ , 

that before the«fuh)| out of the |»14^nal lyrit the 
defiendanji tendered and oiTered to p^ to ^ plaintiff m 
fum of 3/. 18/. 10^., as by the faid'plea ho hath above a)* 
legedj without this .that the plair(t|i|'any time after «*tlie 
tender and, before the fuing oiit of*the^ orig^ai wtitof .the 
plaintiff rei|tf^d ^im to pay’&e.«.. < < 




Tn this the plaintiff demurred,, and Ihewed for caufe that 
by the ngoinder the defendant travtr&d matcey not alie|^d in 
the replication, and that the rejoinder ^Ktl no anfwer to the 
replication, but tobdly immaterial 6su ' 


»> 

Peole SeQtftfor.the plaintiff, argued that it wa^pot neeeffary 
to allege that the demand and refufal were after the tender.' 
Th^t if these were a refufal before, the plaintiff iidd received 
damages.'. And he cited Giler v, £for/, Salk, 633; ipd t Let* 
Raym, 354, and Sweatland v. Spsire, Salk, 633 (u) to ihew 
that ** always ready from the ;time of tender is not a good 
plea to affompiit,** 


, ^dr^erjt for the defendant. The plaintiff ought to have 
faid tiiat the demand was after the tendd;. ti^ere w&s aeendCr 
of the whole that wals due to turn-. > Aitd* lie dted a cafe in 
this court, Burebu v. Kcilimrn^ Tr, 19 ^ 00 3, The re<> 

{ditcatioo has not admitted p^denied the plpab^. 4ftq;;,ti^e iepder 
the i^intilr pught .demanded damages., 1 


** Poak Seijt. in "reply. The plslntiff i» ^Ms repHcttion'^lie- 
aled ,tbe mateml part of tho^jpUia, naftiely, that*the defondsmt 


TSi- 




as mdis V'faole. and a tender » 
ti>)|Nt^d^(4idwii;^ Utmar^ 4JD. 

1944 ,Ae4 thsrefiitfe the uftnl mods oo«r 
«ia tp ss w d» 


eWept ritcb a finn, and a Wp3er1sf that 
fuw. , . C 

(e) tiWM T. Sfidrat tfi MW* at. 
S» P. \ # . 


7 Y 


was 


>< 


* 
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Tttcidiy* 
Mov. 2^h« 
An aftion to 
xecdver a pe¬ 
nalty under 
the ftat. 

5 dp 6 Ed 6. 
e. 14. mud 
be brought 
in the county 
where the 
fnft WMi com¬ 
mitted, and 
not com. 
menced in 
the foperior 
coorta at 
WeAmiufter. 


MICHAE£%1AS TERi^ aiGio.tL CF. 

was always ready to |iay* The ttiToric io the rgoioder is of 
matt<!r which Is aot*sil«ged in the replication: befidea the plain- 
tiff is entitled to damages for the demand and re6iJi|l* , * 

r 

fViUes Lord Qi. Jt was of ojdoion thatahe ri^nderwas 
bad» and the replication good.^ 

, t 1 * * 

J. Semper jtaratus (a) is of the efleneekOf a plea dT 
tender. ^ 

JBurnett J. Dli^l|geB*inay!be j^overedfor non payment on 
the firft demand*, 

Bkcb J. Agreed on both points. 

' Judgment for the plaintiff (iJ). 

^ A 

(0) The ^kTendaot amft alTe fay that (^} VM. y. Pqirttit yD.W 

he teaderad aitd ofiensd to fHiy« Fr*»^ v. £. aSj. 

/Wm, xffW‘74- >1 ^ 

\ ’ 

> * 

< Jeffery qui tam againfl Ck)LSE. ^ , 

f 

^*pO an adioa of debt, broi^ht on' the fiat. 5 ti JEiif. 6. 

r. 14. againft regrators foreftallers and ingroiferb (tfj, the 
defendant pleaded nil debet; and on tlw trial at the affizea in 
Somrfetfiire a rerdia was found for the plaintiff, fubjed to 
the opinion of the Court of Common Pleas on*^ the fcdipwing 
cafe. 

. 

•a 

The 'defendant on^the i ith of March 1745^ at Srkfgfwattr 
in the boughit ti* weather foeep aliye of tho 

price of i8 r>» and on the fl^th ^arch 1746 ijM the 
fame foeep alWe at Axhridgc in the foid county, contrary to tbe 
fiatute. And the quellion reserved was whether the afiiion waa 
well Immght in the Court of Common Pleas 
i» harging the offence to hate been done and committed (as In 
trut)» it was) witWn the county of or whether the 4#- 

feadimt ought to hate been charged therewith in any other 

ia) Thh Same W iwa foce irpwledby ftM. is <?«. s* *' T*‘ 

.manner 



MICHAEI.MAS JliCAalL C.K\ 

ttasoer or by any odier^uic or prolet^don commenced and Udd 
'vrithin the faid county tf Someii^ only and not eirewh,ere, por- 
fuan^to the ftat. ex ^c. i. 4. 

* *■ All 

AjEter tnro argittoenta at the bar on the ed of and the 
04th*of.iVoveei^ 1747 by Bdjfield Stfirjt. ibr the plaintiff and 
ISeot. foj: the Pendent, 


<»J5 



The Conn gaveuhetr opinion >in favor t>f the defendant, 
and ordered a 

'Judgment (e) of nonfiut to he entered up. 

(0) The reaCons given bjr the Coutt | menced before juftices of affize and fef- 
4)0 not eppear among the Lord Chief (lona, and not before the jufiices at 
Juftice’s papers: bat the following is Mr. minfier^ Fbr though the flatute zijai- 

Jbntj'i account of this cale—‘“And gives no new iunfdiiflion tOMoferioi juf- 
aher cpnlideration of a great number of ticc$> r«t |t in terms Uices away the ju- 
cafes cited, Court were of opinion rililidion of the courts at Wfflmnfltr. 
that the a£Uon was not maintainable in But in (bits on thole ftatutes (hat give 
the fuperiorcourt, unlefi the faft had been debt &c and mention not juftices of 
committed in being grounded aflize or peace, they muft be brought in 

on a ftatute precedent to ai i. e- 4. the/uperior courts, otherwile there would 
which bas reftti^iive and negative wcuds be a defeft of remedy. By this lelblu- 
in it. And the true ruin is that in all tion the feemtng contradifiions in the 
pena^laws antecedent to ftat^ at ^ac. t. cafes are reconciled, many of which treat 
where the juftices of affize and^fuperior ©f (his in a very loofc manner.” MS. 
courts at had a concurrent JbntyJ. 

jurifdidion (1) the' fuit muft: be com- 1 

J *-v 

(i) Bot by thefe words muft be opdefftood coocorreot joriTdiAion iotk ai H 
ihi /uhjtB matt$r and ai to th$ modi of pruitMngV And tbetefore where the ftet. 
I Jac. Is c* %z. inili^ed certain penaUies to be recovered {fedl* 46.) by o^ion of debt 
or information in the courts a* aOd (by region 50} gavt jurifdi^n to 

cbe jttfticei of affixe, of gaol delivery^ and of Ae phace.» to inquire of the pre* 
mifes and to hiarar^iktirmini ibi/amd\ as under the latter claufe the inibrior courts 
could only proceed by , 4 ndi 3 ment or prefentment, it was holden that the tnrormer 
night bring an aftion of^dqbt in cba court at W^minflir for a penalty incurred in 
5 aHrr> notd'fthBahdin^ the ftlu zijae. 1. ^.*4., otherwife the penalty could not be re* 
aiQved at ails Shipman qui taoi v. Benhift^ 4 />. (^ lojpa See alfo Farrington v* 
Jbymir, Croo Corn t|a; Butt, gt; Hick*t cafeg SalL 37s; and Smitb y. BaU$r^ 
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MoYst'agahtfi 'CociKM&OB and '•^’o.adasx, ^ ' ■ 

'^RESSPASS for breakings «nd enteriog the hooie 

and taking the plaldtifiTft goods. Plea no^|^}ty>,0, Oalhei 
trial at the aCSzes'at Bury t& Marek 174,7 k vei^^ taken 
for the plaintiff With 1*/. damag^ iUbjed i^'the opinion tff the 
Coart on a cafe refemd*. ^ 

The plaindffthe occuiner of i^n hOufe was rated 5/. 2 ^. ’in 
the poor rate, and Cttt her i^ial to* pay^ a. warrant of ^dUbeft 
was grahted by Wd'juihQita to ihf defendants, overfeers, tplevy 
of the plaintiff*s goods; under which the defendants diffrained 
the goods in queffion, kept tl^m five days, then catifed jthem to 
be duly appraifed by a fworn appraifecjptnd fold them for 10/., 
that being the heft price that could be got for them. The de¬ 
fendants paid the appratfet 1 .r. for his trouble in viewing and 
apprsufing the goods; and afterwards tendered to the plaintiff 
3 if. 9<f. part of I ox. which fhc refufed, tc^ accept; infifling 
that ihe ought to have 5'/.^34^« only having been ap* 

plied towards the poor rate. * ^ ‘ ‘ 

Thequeffions were, ift, Whether*the defendadts ooght to 
have tendered the plaintiff 4/. 9//. as the overplus; and adly, 
they onght, whether this a^ien were maintainable. 

Prime King’s Seijt. for the plaintiff argued, iff* That the 
officers were not authorifed by the ffat. 43 Eliz, c. 1. to levy 
more thfn the Aim affeffed; no charges or expenees ^idg el* 
lowed by the ad, as is the .cafe 4 a thofe« ads of parliament 
where the LegiAature intended to al|ow*the charges Of diffrefs 
and fiile 13 EUlt,‘ c* f. $ * ^ M* c, f, Zi atWi 

3 {If 4 1 ^. ^ Af. c. 12. 2dly, That trefpitA Was the prefer 
adion j for that tvhere the law gives a tO do a particti- 

lar thing and the prty ei&tfeds it, he is a l^paAer ah initio, 
S Co. 146} 1 Venir. 37,^ 7831 iJtd. €73^ 

an3 6 aid. ^ 

i 

Sei^t., tof fke infifte^ y>«t thO of 

u ’ ' “ M .'*! ‘‘ * 4ifla*is 
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diftrefs and lale given by the ftatute of Elimbetb alfo included 
the expences neceflarily attendant on tha| diftreis 'and fale; 
otherwife the pariih, for whofe benefit the diflirefa veas given, 
might be damnified infiead of receiving; a benefit from it by 
expending more money in enforcing payment that the Turn un¬ 
paid amounted to. But adiy, That at all cventa the a£iion v.’as 
mifciofnc(sived, becaufe the defcndanft, if they, were in the 
wrong had not been' guilty a misfeazance,’ bflt of a non- 
feazance only in not paying the money over to the plaintifT, 
for which trefpais would not Ue. Tbe Six Carpenters* cafc> 
•S Co. 146. That in 1 Ld Ra^'m. 18S. it was holdcn that an aftion 
of trcfpafs will not lie for a nonfeazance. That the proper re¬ 
medy ,in this cafe was an adfcion of debt or aflumpfit. 


Prime Setjt. in reply mentioned the cafes in x Rol. Rep. 76; 
and Noy xy. * • 

Tbe Court gave judgment for the defendants (a). 


{e) “ TJie Coutt Were clearly of opi¬ 
nion, iff, That the i s. for the cofts might 
be legally and realbnably detained 
by the overfeers, the fum not appear¬ 
ing oppreffive or extravagant. I'bat a 
diftrefe under tbe Hat. 43 EUx. was to 
be confidered not as a diftrcfs at common 
hw, which is a pledge and depoflt, but 
as it was faleable that it was in the nature 
of an execution, and that the ncceflary ex¬ 
pences were incidental. That (latutes 
made in favor of charity ought to have a 
benign and large interpretation, Ie’/v. 176. 
Nay that the Hat. 43 EUz. gave power to 
imprifon even for a penny; and who is 
to be, at the expeneef That it would be 
abfurd that a parilbiomr who refufed to 


pay 64, fhould put the parifli to the ex¬ 
pence ot 40 X. to levy it. 

adly, I'hat in this cafe the a£Hcui was 
mifconceived; for here was no irregu¬ 
larity committed according to the ftat. 
If Get. 2. r. 38; no misfeazance. And 
a bare nonleazance will not n»ke a man 
a trefpaiicr. That that ftatute was made 
in favor of officers j and if the plaintiff 
bad any right to the i x., it mull: be in the 
nature of a debt, for which airumpfit will 
he and not treijials (i). He Sue Car¬ 
penters’ cafe, 8 Gt. 146, is material. A 
(heriff, who levies money on a juft execu¬ 
tion and does not pay it over» is no tref- 
paficr,*! Lei, Rajtn. 188. Judgment for 
the defendants per iaiani Curiam.” 
MS. jfbney J. ' 


( I) PrtJlj V, Vav/itiu, H, it W, 5. Mall, N, P. 45. S. P. 
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William Ellis againfl Wii,lum Rowles and/ 

« 

Richard Wyeman. 

« 


f r. Ji Geo. i. Rol. 3> & 4 -] 

^ ^ 
^^RESPASS for taking* and impounding the plaintifF^s cattle, 
to wit, one bullock and one ox. 


As to all the trefpafles &c except taking the ox the defend¬ 
ants pleaded the general ifllie; and^ as to the ok they pleaded 
fpecially, that the Duke of Ncjocajlle and others (naming them) 
were feifed in fee of the manor of Longnej with the appurte¬ 
nances in the county of Gloucejler, of which Grainger s Moor is 
part, and becaufc the ox was feeditjg and doing damage there 
the defendants as fervants of the Duke 6f Newcajile dec by their 
command took the faid ox in the name of a diftrefs and im¬ 
pounded him. 


The plaintiff replied that he was feifed in fee of a meffuage 
and twelve acres of land with the appurtenances in the parife of 
Longney^ and preferibed for a right of common in Grainger s 
Moor for two cows or for one ox and one yearling beaft at his 
elcdion yearly upon and from the Monday next after the third 
day of May until Midfnmmcr-day then next following as to his 
meffuage and lands with the appurtenances belonging ] and then 
he ftated that being fo feifed &c on Monday next after the third 
day of May in the lyth year of the reign‘&c he put one ox into 
tlie fald place &c to ufc his faid common there, which faid ox was 
fo ufing his faid common there from thence until the 'defendants 
of their own vrrong afterwards and Before lAidfummer-day then, 
next following, to wit, on the 6ih of May in the faid year took 
and impounded the faid ox &c. 

Rejoinder^ (admitting the right of common Aated in the re¬ 
plication,) that the plaintiff before the faid time when &c and at 
the faid time when &c had of his own wrpiljg in the faid place 
&c two oxen, to wit, the ox in the dec^won mentioned and 
oue other ox; that the faid two oxen atp[e faid time when &c 

. were 
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were in the faid place &c feeding on the'grafs there then grow¬ 
ing, whereby the plaintiif at the faid tinic*when &c had over¬ 
charged the faid comnpitin with the faid ox in the declaration 
mentioned; and becaufe the faid ox in the declaration mentioned 
at the faid time when Ike was in the faid place 6cc feeding &:c 
and furcharging the common there and doing damage there as 
aforefai<L the defendants as fervunls ot the Duke of NcwcoJlU 
&c (leaving the faid other ok of the plaintiff in and upon the 
fiid place &c which he of right ought* to have and depafturc 
there in right of his faid mefluage and lands with the appur¬ 
tenances as aforcfald to ufe his faid common of pailure at’the 
faid time when &c) took the faid ox in the declaration men¬ 
tioned in the faid place &c fo feeding on the grafs there then 
growing and furcharging the faid common there and doing 
damage in the faid place &c in the name of a dillrefs for the 
faid damage there then dona and doing by the faid ox, and im¬ 
pounded &c. 

To this there was a Surrejoinder, in which the plaintiff claimed 
a right of common on Grainger's Moor for two oxen; but as 
the furrejoinder was abandoned by the plaintiff*8 counfel in the 
courfc of the arguments, it is not given here. 

The defendants demurred generally to the furrejoinder. , 

This cafe was lirft argued on the 6th of yune 1749 by Draper 
Serjt. for the plaintiff and by Bootle Serjt. for the defendants, 
and now by Bdljidd Scijt. for the former and Willes Kiag*s 
Serjt. for the latter. 

Two objeiflions were taken to the rejoinder by the plaintiff’s 
counfel; ifl;. That it was a departure from the plea; that the 
defendants in their plea relied on the damage feafant and in 
their rejoinder on a furcharge of common, which did not fortify 
the matter contained in, but was a departure from, the plea; Co* 
Lit. 304. a ; Dodr. Plac. 124. “ Departure"-, and that the de¬ 
fendants might have pleaded the furcharge of common at firff. 
2dly, That it did not appear by the rejoinder that the defend¬ 
ants had a right to diffrain this ox; for that as it was admitted 
on the record that the plaintiff had a right to put one ox on the 

14 common 
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common the defendantfi ought to have sdleged that the plaintiiOf 
iirHi put on one ox, and afterwards the ox in c[ueftiony and that 
they diilrained the latter as a furcharge, • unleft they were both 
turned on together; but that at all events it ought to have been 
Rated cue way or the other, cither that they were turned on 
together or that the one was put on firft and then the other and 
that the fecoud was takeh as a diftrefs, for the lord hjrs not his 
eleiflion to take which of the twb he plcafes unlefs both were 
put on together. 

Tn anfwcr to thefe objtdtions it yva% urged, ift. That new mat¬ 
ter may be inferted in a rejoinder 1/ it fiippon the pica, and that 
the matter difcloled in this rejoinder did fupport and ff)rtify_tlie 
plea. Divon v. Jaricf, 2 LtUw. 1238. 2dly, That it was not 
neceflary for the defendants to Chew which of the two oxen 
was firft turned on, it being a fufileientj unification in the lords 
in taking the diihrefs that there were two oxen on the common 
inftead of one; and that it 'was difficult for the lords to prove 
which was firft turned on. ' 


But TLc Court (Lord Chief Juftlce Wilks and Burnett and 
Bircb Juftices, Mr. Jufticc GwW/y being abfent) were of opinion 
that both the objedions were well founded, Firft, that the re¬ 
joinder was a departure from the pica; for that there was a 
great deal of difference between damage feafant and a furcharge 
of common. That the furcharge might have been pleaded at 
firft, Snlk. 221., becaufethe defendants then knew the plaintiff’s 
right, in which refped this cafe was different from that cited 
from Lutwyche, Secondly, That it ought to have bfeen ftated 
in the rejoinder whether the oxen were turned on the common 
together or feparatcly, and if the latter which of the two was 
firft turned on ; and that it did not now appear whether or not 
the defendants were juftified indiftrainingthe ox in queftion (<?). 
And they gave 

Judgment for the plaintiff. 


(m) Hut It does not appear that cither 
of thcle ohjci^ions was taken iu a fubfe- 
quent cafe. Hell v. Hardtag and Others^ 
E. 9 Geo. ‘j. B R, ^ Burr, 2426, and 
I Bl. Rep, 673. There in replevin for 


taking the plaintiff’s Oieep on Whltmanflk 
Down the defendant avowed taking the 
cattle doing damage to bis right of com¬ 
mon} the glauitiff iu bis plea in bar 
claimed a ngtit of common for bhnlelf, as 

teaaot 
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tenant pf eight acres of land, for two 
fheep for every acre; the defendant (ad¬ 
mitting the right of common claimed by 
the plaintrfl*) replied that at the time of the 
<]iftrel$ the plaintiff had fixtecn fbeep on 
the common over and above the fixteen 
that were diftrained, that the defendant left 
the fir A mentioned fixtecn to ufe the com> 
mon and <>nly diftrained the fu).Krim- 


merary fijctecn vi^ith vshichthe plaintiff had 
overcharged it of his own Ki't^ng and 
which were doing damage to the plaintiff; 
and the only queftion made ms whether 
one conynoner can diffrain the cattle of 
another commoner who had iurcharged 
beyond his ftinted number, which wa< <Ie- 
tcjmined in the negative; and the pL ntiif 
had ju^ment. 


<>41 
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Error. 
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Exchequei 
Chamber. 


cafe came by writ of error from the Court of King’s 
Bench into the Exchequer-Chamber, where (after two ar¬ 
guments by Sewell and Hehley for the plaintiff in error, and by 
Hume Campbell and Vord for the defendant in error) the unani¬ 
mous opinion of the latter Court was now delivered, as follows, 
■by 


Infurapce on 
a fhip ( 1 pn- 
vaeecr) ic and 
from Jamaica 
to any fvorcs 
<^c at fca or 
iliore,cru!riiig 
for four 
months, 
without •fur- 


Malles^ Lord Chief Juftice, C, B. “ It is a very great concern ' 

to me that 1 differ in opinion from the four Judges of the f»omavt.r.ifte. 

^ nr (bcfoic Hdl. 

‘Kings Bench, for all of whom I have the greateft refpea: ig Geo. 2. 
but my concern is the lefs, as I am fupported in my opinion by 
feven other Judges, for whom likewife I have a very great re- 

gard* - amount irt- 

fured ; dur- 

' ing tilt ioui 

Before I deliver our opinion, in order to come at tho iH'int months the 

^ crew muii- 

in queftion it will be neceUary to ftate the pleadings and the nied, brought 
fpccial verdi6l on which the queftion arifes, which I will do as forc^'oto^ 
Shortly as I can. ilv, 

ried away the 

The awlion was brought in the Court of King’s Bench by 
G. F/tzs'crald acainft C, Foie on a policy of affurance under- by which the 

° - » rt . /r 1 11 1 ‘““her cruiic 

written by the defendant for loo/. on a fhip or veliel called wasprevent- 

T/je Goodfelhw Privateer^ and the plaintiff laid his cafe three 
ways. The caufc was tried at the Sittings held for the city of ' 

LondoHy and a verdid was found for the defendant on the the end of 
fecond and third counts, fo they are now quftc out of the cafe, months, held 
But a fpecial verdict was found on the firft count, and on that fur^ co^ 
only the prefent queftion arifes. The policy of affurance is fet wcovet. 

8 A forth 
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1752. fbvth .verbatim in that count, but I will only ilatc jTwb ptrts of 
^foiT^ material to*thepoint in qu^Oflu , ^ 

«niAti>; The infUffance was made on the 3ift of 1744 on the 

in E^wt. jy tackle apparel ordnance munition artillery boat and other 
finrniture of and in the Jbip of HjtJfcl caUed the GotfdfiUonjo^ PW*- 
vateer^ whereof P. Joyce wa 4 maiier, or whoever eHe ihotdd go 
as mailer, kj^ or not lofi^ from Jamaica to any ports and j>laces 
vchatfoevcr at fea or iiiore a cruiiing from port’ to ports and 
place to places for and during the fpaceof four calendar months, 
beginning the adventure m the /aid Jhip &c from and imme¬ 
diately following the 14th day of June then laft, and to con¬ 
tinue and endure until the fedet Jhip with all her tackle appal'el 
dec ihould ‘arrive at any j>orts and places where and whatfo- 
ever or cruifing from port to ports and place to places for and 
during the fpace of four calendar months, commencing as afore- 
faid; the /aidJbip dec for fo much as concerned the affured was 
and Ihould be valued (one half part of the faid Ihip) at 1000/. 
without further account to be given by the affured for the 
fame* 

The perils, againft which the infurance was made, were the 
nfual perils which are fpecified in policies of this fort, and it 
will not be material particularly to mention them. But it is 
material to take notice that they are all of them faid in the 
policy to be fuch as had or ihould come to the hurt detriment 
or damage of the fitp &c. 

The money infured by the defendant was tool. The pre¬ 
mium he received was twenty guineas j and in cafe of lofs the 
affured was to abate 2/. per cent; and the affurers were to be 
free from all'avera^rc, Thefe I think are all the parts of the 
policy that at all relate to the matter in diipute. 

It is averred in the declaration that the infurance fo made by 
the plaintiff was made for and on account of and in trufl for 
and for the ufe aqd benefit of P. Joyce^ and that the intereft 
which the faid P. Joyce had at the time of making the faid in¬ 
furance and during the faid cruife in thefaidJbip amounted to a 
large fum of money to wit to 2000 /. and upwards; and that 

7 the 
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the faiil ibip on the iaid 14th of Junt being at yai^aka in gOQd 
fafety fet Ikil and departed from thence in* and upon her faid 
intef^ded voyage a-cruidrig, and that being fo cruifing there wss 
a mutiny in the flaip on th| 23d of Stptmber following, and 
that againfr the will of the mafrer and oiBcers Cff the ihip (he 
was feized taken reftrained and detained by the greatell part of 
the maiiners then on board her and the command taken from 
the mafler, and {he was not permitted to proceed on her voyage 
a-cruiling any longer, but was carried back again to J&matca oa 
the 30th of the ihmc September^ and there the faid mariners ran 
away from the faid {hip wi[th the bo^ts belonging to her and 
totally quitted and deferred her,^fo that fhe could not and did 
not perform her faid voyage a*cruiftag during the faid four 
months, but from the time of her being fo feis^ed and detained 
daring the refidue of the faid four months was totally difabled 
to perform her faid voyager, and thereby the owners and pro¬ 
prietors of the faid {hip totally loft all benefit and advantage 
which might have accrued to them in and from the {aid cruife 
during the refidue of the faid four months; and therefore the 
plaihtiff demands 98/. by virtue of the policy. 


« 4 jJ 
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The fpccial verdiit finds the policy juft as it is fet forth in 
the declaration, and that the defendant Pole underwrote 100/. 
on the 31ft of Avgvjl 1744.. It finds likewife that the ihip was 
fafe at jamaua on the 14th of ^une 1744, and failed from 
ihcucc ou a cruife, and was an Englijh privateer duly cotr- 
inillioned by the Admiralty here j and that during the faid cruife 
there was a war between Great Bt itain and the Kings of France 
and Spain; and that on the loth of July the faid {hip in her 
cruife xook 2i French fliip of the value of 4200/, and made 
piize thereof. That on the 31ft of Augnjl P, Joyce the captain 
fell ill, and was obliged to quit the {hip with the confent of all 
the trew; and that John Hujfcy the firft lieutenant was by the 
confent of the captain and all the mariners appointed commander 
thereof, and that the faid {lup was failing on her cruife from a 
pert called Fhe River of Boggs to fetch water, and w^ithin the 
faid four months, to wit, on the of Siptember 1744 the 
crew of the {hip mutinied againft tlicir commander and oiTiceis 
and by force carried her againft their will back towards Jm/aica 
and before her arrival in port there feized the boat fire arms and 

cutlafTes 




Fitz- 

«BRA1.D ; 

in Error. 


E AST ER" TERM, 25 Gbo. 11. Cam. Scac. 

cutlaiTes bdonging to tbe> faid Hup, and carried off the fame, 
and deferred the faiS (hip, by which the cruife was totally pre¬ 
vented'and loft for the remainder of the faid four monthafrom 
the faid 23d of September. • It is forther found that the ftiip on 
the 29th of "September 1744 arrived at yamaica^ and was there 
in good fafety, at and qfter the end of the faid four months, 
l)ut was pravented by the faid,mutiny and defertibn from 
further purfiiing her fai/l cruife. It is likewife found that the 
infurance was made for the account of P. ^oyce the owner and 
captain of the faid fliip, and tbfit be during all the time of the 
faid cruife had intcrejl in the faid Jhip to the amount of the fum in^ 
fared. And on thefe fadls the jury fubmitted the point in quef- 
tion to the judgment of the Court of King’s Bench, who have ■ 
£iven judgment for the plaintiff. 


Upon this fpecial verdi£l two quellions arife, 

I ft, Whether this were an infurance on the voyage, or only 
an infurance on the fiiip; 

2dly, Even taking it for granted that this was an infurance 
on the voyage, whether the plaintiff can recover in this adion. 


The ftrft is the principal queftion, and that which was chiefly 
litigated by the counfel; the fccond was but juft hinted at. 
And therefore I fliall fpeak more fully to the firft, and likewife 
for this reafon, that if we determine that one way, there is un¬ 
doubtedly an end of the matter in difpute; for if this were not 
.an infurance on the voyage, but on the flrip only, it is npt pre¬ 
tended that the plaintiff can recover in this adion. For as the 
policy is made free from average^ in that cafe to entitle the 
plaintiff to recover, there mu ft be a total lofs of the fhip. 
whereas it is exprefsiy found that the ihip was in fafety at 
Jamaica at and after the end of the four monthi^. 

And as to the firft point, we are all of opinion that the in¬ 
furance was not on the voyage but on the fhip, for the following 
reafons; 

ift, Becaufe it is contrary to the nature of an infurance to 
conftrue this to be an infurance on the voyage. 

2dly, 
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' adiy, Becaofe ftom> evetf paitof thU policy it plidtUy appears 
40 have been the intent of the parties that* the infarance Ihould 
be only on the ftiip. * 

3 dly, Secanle tf this policy wese to \m oonftrued othertitire, 
•gteat abrurditles and hiconvemeDces would enfue^ 

And lafUy I (hall confider all the ^fes that weie cited which 
ore an/ ways material to thp point in quefiaon, and 0uU flicw 
that none of them are authorities for* the plaintiff, but that le- 
>veral of them are exprefs atitboiitles for the defendant. 

J 

» 4 

Tirft j The conftruflaon‘contended for by the plaintiff is con¬ 
trary to the nature and the orijgenal deligO of infurances. Tliey 
were at firft invented for the benefit of trade, that if a merchant 
mifearfied in one voyage he might not be ruined for ever, but 
by giving premiums to other perfons to infure either his (hip 
or his goods, the lofs (if it happened) might be divided amougfi; 
them, and fo the merchant might be enabled to try his fortune 
in another voyage. So that infurances were contrads of in¬ 
demnity and not for profit or <gain, Jl were endlefs to cite 
books to this purpofe, but I will mention two very celebrated 
authors, Roccus de jdjfecutlonibui^ and Monfieur Clericoe in his 
treatife called Guidon^ who define an infurance in this manner. 
The llrft fays “ Aflccutio eft contraftus quo quis alienas rri 
periculum in fe fufeipit, obligando fe Tub certo pretio' ad earn 
compenfandam fi perierit.” The other is in Ff-ench, but I chufe 
rather to put it into Englijb^ “ An infurance is a contra^, by 
which there is an indemnity of things tranfpoited bffea*from 
one country to another.” Thefe definitions plainly Sww that 
the nature of an infurance is as I have befdre mentibned. And 
therefore by the laws of moft foreign countries infurances were 
to be made only on part of the ftiip or goods, and they were 
not allowed to be good in atty for«gn country (nor here till of 
late years) if they exceeded the whole -value of the ifiip or 
cargo. But indeed of late in England two other methods of in¬ 
furance have been introduced, oi^inttr 0 tar no intcre^^ and of 
valuedpaliciest Which are little better than wagers* But pven of 
this fort 1 never before heard of* any infuranee on a voyage. 
And thefe forts of policies have been found «fQ far from being 
for the advantage of trade, that they have been very detrimental 
.to ir, and produ^ve of treat frauds, and therefore they are 

8 B declared 


Hi 



ngofn/f 

hiT%. 
OKRAID; 
iR hiKQTn 



^34^ FASTER *5 Obo. If* Cam. Sc«c; 



Potl 

F|M« 
€s<iali>; 
Itt Etror. 


«> 

'ledarefl to be void by the Aat. xg Geo. l. c, 37. I di» not 
mention that ftatutc ’as ejctending to t^e .prefent' cafe, beetu& 
this policy waa made before that ftatute. <But I mcddoti'nt to 
{hew thatthefe foMs of ptdielea ou^h^ not’to be favored, Or 
extended beyond the exprefs words of l^em; and there'is no 
exception in the ftatdte, which is material tothe prere.nt Cafe; 
for though there is an exception in refped to privateeh, it 4 m 
only of infurances made* on the (hips themfelves. 


Secondly, -in the next ptaetl^ I think it plainly appears from 
the words of the prefent policy that it was the intent of the par¬ 
ties to infure only O&r J&i^ vdth its appurtenances, and that they 
never thought of infuring'the voyage. This infurance is faid 
to be on 'the Jbip &c. The perils fpecified in the policy are con¬ 
fined to fuch as may happen to tbe,Jhip &c. The thip 8cc is 
valued at fuch a fum. .And I Ihould think that even at the time 
of bringing this adHon the plaintiff and his advifers never 
•imagined idiat the voyage was infured, becaufe he has not averred 
in any part of his declaration that the perfon for whom the in- 
furance was made was any ways interefied /» tbe voyage^ but 
only that he had an interefi; in the Jbip. But this was (I fuppefe) 
an after-thought, founded upon a mifiake in the refolution in 
the cafe of Fond v. King^ of which I ihall take notice by and 
•by; and Upon this foot it was infilled that, it being mentioned 
in the policy that the tbip was to go on a cruifing voyage for 
four months, the cruife and the voyage were the thing infured. 
But it is (I think) very plain and clear that thefe words, which 
were fo‘much relied on .by the plaintiff, were inferted in the 
policy for other reafons, and that they will not bear fuch a coa- 
firudUon as is contended foe by the plaintiff. The time was 
inferted for the benefit of the infiiret^ tb;|t he might not be obliged 
to make.good the lofs of the ffiip unlefs'it happened within that 
timel And the mentioning that the ffup might qruife or Ail to 
or from any place or places within that period of time was in¬ 
serted b 9 th for the‘Sake of the infured and the infurer; for the 
dake of the infured, to prevent the infurer infiftittg on a deviation; 
and for the fake of the infurer, that the Ship might not be em¬ 
ployed in any fervice but cruifing. For an infurer cannot know 
what premium-to infill on, unlefs he knows on what fervice 
the fiiip is to be'employed, whetfaei]|9n a more or lefs dangerous 
*Toyage; if therefore this fiiip had been' employed during the 
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four months on any otbor fetvice.hu^crmfing, to bs fure is cafe 
of I0& the infuro* would not have been hs(ble. To ihew th^ 
abfiirditjr of the notion, t^at this exprei^on of crmjiag* ihtvrs. 
that the insurance was on the voyage, I leave to jput offly 
one cafe, which is too p^«n to be di4)iited. . Suppofe a 'man in- 
fnrca*on a fliip to carry tobacco from any jdacc to London^ (he 
TOuft cajrfy tobacco, becaufis if flie might carry otl^r things (he 
might be in ^eater danger of being : but If by reafon of a 
•ftorm, or for any other reafon, the tobacco be thrown over¬ 
board and loft, but the (hip comes fafe to London^ was it ever 
thought that the infurance on the ftiip was to be paid ? And yet 
this is exadly a parallel cafe wit^ the prefent. 

Thirdly, What I have already :faid (hews that the notion of an 
ioAirance on a voyage is abfurd: but I will in the next place 
mention feveral other abfurdities and inconveniences that would 
eufue if this conftrudion Ihould prevail. In the iirft place it 
would be a double infurance, both on the ihip and the voyage; 
for if the Ihip were loft before tlte end of the four months to be 
fure the voyage is loft; and if the voyage be loft, according to 
the plaintiiTs conftrudion, though the ihip (as in the prefent 
cafe) be in good fafety at the end of the four months, yet the 
infurauce muft be forfeited. In the next place if the lofs muft 
he total, then if the &ip be fafe but one day or one hour during 
the four months the infurance will not be forfeited. On the 
other hand, if it may be partial, as to be fure an infurance for 
four months may be divifible into parts,.a worfe abfurdity will 
follow; for though the ihip inthc firft part of the voyage Ihottld 
take a prize of never fo great a ^value, yet if Ihe he prevented 
purfuing her voyage but one day at the laft, the infurer muft 
.pay the money iniured, which would be very abfurd and unjuft. 
And yet that is the prefent cafe; for it is found by the verdid 
that this ihip took a prize in the beginning of her voyage of 
above double her value. There would likewife be another great 
abfurdUy and inconvenience; for it is certain that the only 
difference between .thefe vaittedpolicies and policies on it^rejl or 
no snterefl is this, that in one cafe the infured Is not obliged to 
prove the quantum of his intereft, and in the other he Is not 
obliged to prove any intereft at all: but in >11 ^her refpeds thefe 
and other policies arc the Ame, and muft he determined and 
coaftrueden the fame manler; and fo it was exprcfsly held, by 
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1752/ the CouVt of Commoa Heas in the cafe of Dt’Paiba and Uid-^ 
' lowifi). Now if tMswere a policy without cither of thefe 
claufes; and the infurance were upon the voyage, how* is it 
: polTibie tp prove what tW lofs is f for aiSiip in a voyage of four 
Iq Emm. a prj^e of a million value, or fhe may take 

no prize at all, or (he m%y in that lime be taken or loft herfelfi 
it is impoffibjlc therefore that fuch^ a contingency can 'ever be 
valued. From thefe ohfervations it plainly appears what non- 
fcnfical forts of things thefe inforances on voyages are: and if 
it were neceflary to give my opinion upon them, I ftiould think 
(according to my prefent fcntimenta) that if a policy were to be 
fo drawn as that a voyage werf infured by exprefs words, fuch 
a policy would be void, both as illegal and unreafonable. 


1 come now, in the laft place, brieHy to take notice of feveral 
of the cafes {b) whicit were dted by the counfel. The cafe of 
Pond V. King (f), which was determined in B. B, H. ai Geo. 2 , 
befidcs that it is a very modern cafe, is as different from the pre¬ 
fent as poflible. For though the words of the infurance are 
pretty much the fame as the prefent, the Ihip there was totally 
• loft, {he having been taken by the French. And though. Ihe 
was retaken, and ordered to be reftored to the owners on the 
payment of lalvage, yet they never thought proper to pay the fal- 
vage, fo never had the Ihip j and they certainly had their eledion, 
and were in the right to do fo. For as by the terms of the 
.policy the infurers were not to pay any falvage, if the owners 
had paid it, they muft'have paid it out of their own pockets, and 
would thereby have loft their claim on the infurers; they 
thought it therefore moft for ijieir intereft to abandon the fliij), 
and to fue the infurers for the money infured. So that we can 
determine the prefent cafe for the defendant without at all 
fliaking the authority of Pmd v. Kang. The cafe of De Paiba 
v. Ludlow in the Court of Common Pleas, 5 Cm. 1., which 
was ftrongly relied'on in the prefent cafe, and (as 1 am informed^ 


(«) Ctrfi' 3 ^. 

# (h) All the cafes on this fubjeft, both 
prior and fubfeqoent, are colleittd by 
'Mr. Pari in his admirable trcatife on 
7be Ltwff Marine hjurantes. 

{t) I >9>* The report of this 
-cafe itt VTifon U accurate, except in one 


particular; theclaufe at the end of the 
policy was this; ** tn cafe the llrip ihould 
not be heard of in twelve months after the 
expiration of the faid three months, the 
aflureta agree to pay tiie lofe; the afliired 
to repay the money in cafe ttelhipiihouid 
be i^rwards beard of in fefety.” 


was 
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waamuch inHiled on likewifc in thi^ cafe of J*ond v. Kingy is no 
authority at all for the jplaintiff, it having been detertnlned on, 
quite another point; for there the queftion, which was*fo much 
litigated, and which occalioned fo jgaudh doubt with the Court, 
was whether the (hip were loft or not, the property not being 
altered^ by .the captore# But it was never once mentioned or 
imagined that the infurant^e was on the voyageif it had, the 
other pmnt need never hiive come injqueftion. For there was 
no doubt but that the voyage was loft by the capture, whether 
the Ihip were conftdered as loft or not. That cafe therefore is 
rather an authority for the, defendant, as if fliews that the Court 
and counfel at that time had no notion of an infurauce on a 
voyage. The cafes of Green v. Toungy 2 Lord Raym. 840, 
Trantor v. Watfony 6 Mod. 12, and an anonymous cafe in 
SalL 444, were determined upon other points; and not a word 
was faid in any of them of an infurance on a voyage. There 
was indeed a nib prius cafe of Berkley v. Cullen cited and faid 
to-have been tried at Guildhall before Lord Chief Juftice LeCy 
in which k was faid that the Lord Chief Juftice delivered his 
opinion, that though the fliip were alive, the policy was for¬ 
feited, becaufc the voyage was loft: but that cafe might cer¬ 
tainly have been determined on another point; for the fhip there 
was feized for his Majefty’s ufe and turned into a hulk, and the 
ownei s never had her again before the find of the voyage j fo 
that the ftiip was certainly to be confidered as loft. And tliere 
is another nil! prius cafe, of which I have i report, which was 
tried in the King’s Bench at the Sittings after Trinity term 1749, 
where though the infurance was for a month on a cruife, and 
the fhip was taken by the French and detained for fome time, 
fo that the voyage was loft, yet as the French afterwards quitted 
her, and fhe came back fafe to Dartmouth within the month, 
the jury (as I am informed; found a verdidl for the defendant} 
and I never heard that the Judge found fault with the verdidl, 
or that there ever was any motion to fet it afide. 

’ Having faid fo much on the firft head, and it being I think 
very clear that this was an infurance only on the fhip, and not 
op the voyage, I fhall fay but very little on the fecond point, 
that if tbiji were an infurance On the voyage yet that the plaintiff 
could not have judgmenia , And this is lb very plain, that I 
think it cannot admit of a difpute; for it is certain that in, 

' 8 C valued 


649 


1752. 



GKAa I ; 

la Error*. 



<>50 

ro' K 
1 1 rai* 

f. CR ALD ; 

In Error. 


EASTER TERM, 25 Geo. n. Cam. Scac.’ 

valued policies the infured muft fliew that he had fome iatcreft 
iri the thing infured, ‘though he need not prove the quantum, 
of his iatereft. Now in the prefent pafe it is -only found‘that 
r, "Joyccy the perfon oii‘wl\pfe account the infurance was made, 
war. interejfed in the Jhip^ but it is not found thk he bad any 
inlerefl. in the voyage; nor could it be fo found, fince it is^ndt 
fo much as averred in the declaration. Now upon a'fpecial 
vcrdI<Ct no fad can be pr^fumed, nay it muft be prefumed that 
there was no fuch fad proved, iince a fpecial verdid cannot 
hud a negative [a). It is certain, and [it has been a common 
cafe, that the owner of a (hip has let his ftiip out to cruife as a 
privateer only at a certain rate, iwithout having any lhare in 
the contingent piohts of the voyage. And if the cafe were fo, 
there was the more reafon why he ihould infure his iliip at a 
high rate, as luch an enterprife is a very hazardous fervice, and 
the ftiip is in great danger of being taken or loft. 


Therefore for both thefe reafons, we arc all 'of opinion that 
the judgment of the Court of King’s Bench miift be rc- 
verfed (^).” 


(fl) Vid. May tin v. jenkin^ 2 5 /r. 11445 
and I Tl'ilj. 57. 

{b) This cafe was afterwards carried up 
to *the Houfe of Lords, where this judg¬ 
ment of the Lxchcquei-Qiamber was (on 


the of March 1754) afEimedj eight of 
the Judges were tor aifirniing, three for 
reverfing it, and Mr-J. Bumett who died 
before judgment was adually given coir.- 
cided with the eight. 


M. 26Gpo. 2. 
15 th. 


Thomas Jenicins -on the Dcmife of James Prosser 
otherwife Jenkins againjl Martha Jenkins. 


-[Hil. Z4 Geo. z. Ro). 794 } 


the trial of this ejedment for lands at YarkbHl and Wejft- 
Jbide in the county of Hereford^ a fpecial -verdid was 


A. gave jin 
annuity to B. 
for her life, 

to be paid to found, from which thefe fads are taken. « 

her out efttr- > 
tain lands hy 
Jsis executor ; 
rnd then dc- 
vifed thofe 
lands CO C. 
and appoint¬ 
ed C. fits exe¬ 
cutor : held that C. took an e/late at lead during the lifctlmo of (he annuitanr. 
Qu. If he did not take an eftate in fee f ^ 


On the 22d of ^idy 1729 yohn Jenkins^ being feiied in fee 
of the premifes in queftion,* by will, after giving feveral pe¬ 
cuniary legacies, gave “ to Mary Harper 5 /. a-year t6 be paid 


to 
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to her out of the prmifis in queftion by executor as long as 

ihe Ihould live, and ta be paid quarterly’* j and he gave to fobn 
yehkins fon of his brother David Jeniinsy “ all his lands goods 
and chattels with his money ,out upon bills and bonds,” and 
appointed him foie executor. After the devifor’s death, to wit, 
-on the 2d of May 1730 fehn ’^enkihs the devifee entered, and 
on the I ft of July 1750 died leaving fenkins' his eldeft 
fon, .and feveral other children. The premifes in queftion. aie 
of the yearly value of 16/. yames otherwife Jenkins^ 

is the heir at law of the deviforj and the defendant is the 
tenant of yobn yenkins the fon of the devifee. 


1754. 

T. JENKI^8 
dan. J Jln- 

Kl ^s 
agatitj^ 


After two arguments at the bar by Prime («f) and IVillcs [b) 
King’s Serjeants for the plaintiff, and Poole and PFyune Serjeants 
for the defendant, the opinion (r) of the Court was delivered by 


JVilk^y I.ord Chief Juftice. (After ftattng the fpecial verdid.) 
** The queftion is whether the executor, John yenkias^ took a 
larger eftate by the will of the devifor yohn yenkins^ or only 
an eftate for life, in the premifes in queftion. If he took an 
eftnte for his own life only, he being dead the leftbr of the 
plaintiff as heir at law to the teftator is entitled: if he took a 
larger eftate, it muft be either an eftate in fee or an eftate du¬ 
ring the life of the annuitant; and be it which it will, as the 
annuitant is ftill living (ii/), the Icftor of the plaintiff cannot 
recover. 


Three rules were laid down and agreed by the cpunfel on 
both Tides, by which it was faid this cafe was to be determined; 

ift. That an heir at law lhall not be difinherited but by ex- 
prefs words, neceffary implication, or manifeft intent; 

2dly, That every devife muft be conftdered as intended to 
be beneficial to the devifee; 

3dly, That every devifee, who is to pay any thing out of an 
eftate, muft have fuch an intereft in the eftate as will enable him 


(a) On the 3tft of ya»tiary 1752. 

[b) On the 15th of Ntvtmbir 1753. 
\c) It does not appear on what day the 

judgment of die Court waa delivered: 
but it was after the 15 th of Nevtmf^. 

{d) It did not appear on diefpeeift ver* 
dift whether the aiumitaat tirere living or 


deSd: but the defendant’a counfei inlilfed 
(and that argument was now adopted by 
the Court) than as the plamtiif could nOt 
recover daring the lifetime of the annui« 
tant, the Court could not prefume her 
death on a fpeotal verdi^. 
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T. JfcNIvlKS 
dcm. J. Jen- 


K.lvK» 


ugatnp 

M.JfcNKiKd 


to pay it, otherwife the intention of the deviibr will be fruftrated. 
And we agree that thefe are all right tMles. 

• • 

If therefore it be not the plain intention of the devifor, ap¬ 
pearing on the face of the will, that the,executor Ihould have 
a larger edatc, we Ihould have been of opinion that the eiMcutor 
would only hate had an eftate for life. But we’are of opinion 
that it plainly appears tha*'t the devifor intended to give him a 
larger eftate. 


As to the fecond rule, we do not much rely on that; for at 
in this cafe the executor is to pa^ the annuity of 5 /. out of the 
eftate, and as the eftate is found to be worth 16/. a-year, he 
cannot in any cafe be a lofer. But we found our opinion on 
this, that, as the annuity is to be paid by the executor and to be 
paid out of the eftate, the intent of the devifor cannot take place, 
unlefs the executor has at leaft fuch an eftate in the lands de- 
vifod as will laft as long as the annuity is payable. Whether he 
has an eftate for the life of the annuitant only, or in fee, we 
need not determine in'this adion, bccaufe the annuitant is alive: 
but we are rather inclined to think that he took an eftate in A*e, 
becaufe there is no one cafe where a devifee by virtue of the 
word “ paying” has been adjudged to have a larger eftate than 
for his own life, in which it lias not alfo been adjudged that he 
took an eftate in fee (a). 

There are fo many cafes upon this he^, moft of which were 
cited upon the argument of this cafe, tliat make for the de¬ 
fendant, and the matter has been fo often determined, and is 
now. fo well fettled, that I ihall only juft mention the ifames of 
fome of tbefc cafes, and ftiall ftate only one cafe particularly 
which was cited on the part of the plaintiff in order to lay it 
out of the way, becaufe we think that it is no authority at all in 
the pr^ent cafe. The cafe I mean is that of Anfley v. Chapman^ 

{a) See d. Rttzley vt Wtodhopfe^ mence after his vale's death; and he then 
89. There the devifur ^ve devitini ** the rebiatnder of the profits, 
his real and perfonal efiates to his wile tor after his wife’s death arid aftet the yearly 
life, anddirededpartoftbe perfonSlty to payments to the Annuitants, out of his 
be fold after his wile's death, and divided whole eftate, to C- T). and E, equally; 
between ^ee •perfons} he iherifavetwo fliartfand (hareidifce:” andk washoldeo 
annuities to A. and B, it he paid by his exe- that we executor tOOk A lee. ' 
xuter out ef bit wf/tle (fiatet and to com* * 


reported 
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• i, 

reported in Cro. Car, 157, but more fully by the name of 1752. 
Amefley v. Cbflpman^ in Sir W. Jon, ‘an. ,There a man de- 
vifed fevcral eilatea to bis five fons, without faying what edatc J 1®*'* 
they fhould have in them, but direfled ^at they fixould bear ttgamft 
part and part alike and pay out of hiif houfes pnd lands devifed ^ ■l'*"**"*' 
to them to his wife 40 L a-year during her life, which he was 
bound tojpay as appeared by indenture, covenant, and obli¬ 
gation ; and it was holdcn that they took only eftates for life, 
becaufe the 40/. a-year was charged on* the lands before, and 
the eftate could not be difeharged by his will, and into whofe 
hands foever the eftates fell they mull be charged with this 
annuity; and that the wilf only contained direftions to the 
fons in what manner they were t> pay it whilft they enjoyed 
their fevcral eftates in the land. 

The cafes on the other fide are fo numerous that it would be ‘ 
but mifpending time to go minutely through them in fo plain a 
cafe as this is: but I will juft mention the names of fome {a) of 
the principal cafes. Colliers cafe, 6 Co, ifi; and Cro. Eliz. 378; 

Spicer V. Spicer^ Cro, yac. 527; Willack v. Hammond^ 3 Co, ao, 
ai j Greeve v. Dewel^ Cro. Jac, S 99 i 'Wehle v. Hearings 
ib. 4/5, 416 ; Lee V. Withers^ Sir T. Jon, 107, and Pollexf. 

539 ; Read V. Hatton, a Mod. 25 ; and Freak v. Lea, 2 Lev, 

249; the two laft of which are very ftrong authorities in point, 
but I think that the prefent cafe is fo very plain that it does not 
want them. 

It was faid for the plaintift that, ii the escecutor had died in 
the lifetime of the devifor, this annuity would have been a 
lapfed legacy, which Ihcws that it was no charge on the eftate, 
but mull die with the executor: whether this would have been 
fo or not, it will be time enough to determine when fuch a cafe 
comes before us. But we think it is a circumftance not material 
in the prefent cafe. 

Another matter diredly contrary to this was likewife infifted 
on for the plaintiff, that this was a /:harge on the eftate, and 
therefore would remain a charge on it in the hands of the heir 
after the executor’s death. But I think otherwife, becaufe it is 

(rt) Se6 alfo Mocne d. Fazge v. IleXe- I the cafes there referred to. 
muttt Jlil, 12 Gte, 2. /up. t{0, 141. kni | 

8D 
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1752. dircded to be paid by the executor; .and becaufe, if fo, the 
t! Jb^ns annuitant would have no remedy againft the heir for a breach 
of the condition; he has a remedy againft^the executor and 
againjt hig heirs for a breach ,of the condition, and the heir may enter 
for the benefit of the anduitaut. Bbt if it be confidered as a 
condition annexed to the eftate of the heir, no one can enter 0:1 
the heir for the conditibn broken; and if they are confirued as 
words of lithitation, it will be exadlly the fame thing, becaufe 
•tiic eftate is not limited over to any other perfon. 

As to the obfervation, that it is only faid to be paid by the 
executor^ and bis heirs arc not mentioned, we think that of no 
weight; for faying that his exdcutor is to pay it is only deferiptio 
perfonx, and is juft the fame as if he had faid to be paid by 
yobtt Jeuiifis. 

* 

ft 

For thele reafons we are all of opinion that judgment muli 
be for the defendant.** 


Wedn?fdV,' Drake V, WlGLESWOItTH. 

F<.b. i2Ch. 

[Flil. 23 Gio. 2. RoU 630,631.] 

Acuftom, ^^HIS was an a<ftion on the cafe, in which the plaintiff 
houfeboiders '(amongft Other counts) declared that on the firft of Atigujl 

of 1747 and before he was and from thence hitherto had been and 

forn**wi)ich"^ lawfully poflefled of and in a certain ancient water 

ftaU^be ufed com-mill Called Barnoldftvick Mill with the appurtenances 
ground with- fituate and being in the parifh of Barnddfwick in the county of 
irgood;"^* York^ and by reafon thereof had and ought to have for all the 
tbejfnlaii*’*' h“ pofleffion as aforefaid toll of all corn ground in the 

houfeholders and occupiers of dwclling- 
js/rfisbad. houfcs within the parifh of Barnoldfwick aforefaid during all 

Suchanobli- rn /« « r • 1 • v 

Ration on an the time of the faid plaintiff s poffeffion of the faid mill with 
oweoHach appurtenances of right ought to have ground and ftill of 
cxtln^goiflied ought to grind at the faid mill all their corn after 

by one of our the grinding thereof ufe<! and expended in their refpedive 
viog been # houfes and to pay to the plaintiff for the grinding thereof a 

formerly 

/ttfid tnfte of fach hoMfe and of tlie mill at the fame time. 

Qu. if it would not have been extlngaiihed by the Kin jV hiding inhaktid fuch houfe ? 

(a) It is not rcccfiary to Rate that it ancimt milK Coryton v. Lithsbycs 
t,Saiind» n£« 


^reafonable 
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rcafoQable toll; that the defendant w^s on the day and 
year aforefaid and 'fijill was an houfeholder occupying a cer¬ 
tain dwelling-houfe ^ in the pariiQx of &arnoidfmck, and had 
for nil the time aforefaid inhabited in the fald dwelli&g-houfe, 
neverthelefs that he (the defendant) knowing the premifes &c 
but defigningjto injure the plaintiff and to deprive him of the 
protit and advantage which of right pught to have accrued to 
him for the grinding of th^ corn of the faid defendant by him 
after the grinding thereof, within th^ time aforefaid ufed and 
expended in his houfe on the iff of Atigujl in the faid yeai 
and on other days and times &c at Barnoldfwick aforefaid v^ith^ 
drew his grift from the faid mill and ground and caufed to he 
ground a great quantity of hi%corn, that is to fay, 1000 buihels 
of wheat &c by him after the grinding thereof in his faid 
houfe within the time aforefaid ufed and expanded in and at 
other mills, to wit, at Barnoldfwick aforcSiid; by rcafon 
whereof the plaintiff had totally loft the profit and advantage 
which he might and ought to have got and obtained for the 
grinding thereof at his faid mill. 


<555 

Drakr 

agtunfi 

WiCpLRf* 
watt TIN 


To this the defendant pleaded the general iffuc. 

•* 

On the trial thfi plaintiff proved a cuftom time immemorial 
for all the houfeholdcrs and occupiers of dwelling-houfes within 
the parifli of Barnoldfwick to grind at the plaintiff’s mill all 
their corn after the grinding thereof ufed and expended ki 
their refpcdlive houfes, and to pay to the owner or tenant of 

the mill for the time being for the grinding thereof a realbnable 

_ * 

toll. That the defendant during the time mentioned in the 
declaration was an houfeholder, occupying a certain dweliing- 
houfe in the pariih of Barnoldfwick^ and during the time in the 
' laid declaration mentioned had withdrawn his grift from the plain¬ 
tiff’s mill. The defendant did not controvert the ufage proved on 
the part of the plaintiff, but gave in evidence certain ancient 
deeds, by which it appeared that King yamts the Eirft became 
and was at one and the lame time feiftd in bis demefne as of 
fte^ in right of his crown, as well of the faid mill as of the faid 
meffuage which the defendant occupied during the time mentioned 
In the declaration. 


It was hififted on the behalf of the ijefehc^ant that this unity 
of poffeSI'onio the crown deftroydl right Olaimed by the 

’’^8 plaintiff 
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1752, 3. plaintiff to Innd the defendant by coftom to grind at his mill 
whereupon a verdift by confcnt was found for the plaintiff, 
fnbje£t to the opinion of this Court upt^p this (][uefl.ioo, 

WORiH* 

t 

Whether there was any Unity of pofleffion which had de- 
Aroyed the plaintiff’s caufc of a^ion ? . * 

* • 

ft 

The cafe Was twice argued, tlft firft time on the 6th of 
Mi>y 1751 by Poole Serjt'. for the plaintiff, and by Bootle Serjt. 
for the defendant, apd the fccond time by IVilles Serjt. for the 
former and Prime Scjjt. for the latter. And now 

a 

Willu Ch. J. delivered the opinion of the Court, as follows, 
after dating the cafe* 

** Two queAions have been argued,* though one only is made 
in the cafe; 

iff. Whether or not the cudom be good; 

adly. Whether it has been dedroyed by unity of poffeffion. 

Fird; This is exa<dly the fame cudom as is dated in Hig^es 
V. Gardener in i Kol. Abr. 559, pi. 4. It is a good cuftoin 
that a perfon and all thofe &c have been feifed of a mill time 
out of mind, and that all the inhabitants within the parilh 
ought to grind all their corn which they expend in their 
meffuages or tenements at the faid mill; and this is good, 
though all the inhabitants arc not his tenants; for this cudom 
might have a reafonable commencement by agreement at the 
ere^on of the mill. The fame cafe is in 2 Buljir, 195; and 
there it is faid that this was undoubtedly good by way of te¬ 
nure, and i fortiori by prefeription and cudom it may be 
fo; and Lord Ch. J. Qiok faid that a writ de fe^a ad molendi- 
num lies where it is by cudom as well as whwe it is by tenure. 
And he faid that though it might have a rCafonable commence¬ 
ment, yet it might be difficult tb ihew' it (a) ; and though no 
reafon can be given for the beginning of ^his or any other 

(a) See Ctc^tdge v. Fartfittnuy Dough 132. oft. ed. 


cudom 
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ctitlom yet thou ftqu^r that the euflom is unreftibnable and I75^«3* 
againft retfTon at begianing of it j for for fome thtn^ no reafon, Dkaiii^ 

can \»e given; and per Curiamt the cu^odl is good. Aa to the • 
beginning of cuftoms, it was (hid hy'Lofd Ookt in Gateward*^ waarji. 

(fpeaklng of tfaedtfl^renoe between' {^fcrijitions and 
cuftotha), ” Every prefcripiion ought* to have by common in¬ 
tendment a lawful beginning, but otherwife it is* of a ctiftom; 
for that ought to be reafonable, et da: certa cauia rationabiU 
(at Uttleton faith) ufitata, but need not be intended to have a 
lawful beginning, as> cuftom to have land devifable, or of the 
nature of gavelkind, or hormgb’EngUJJj See” In Harbin v. 

Gftm^ ‘Moor 887 (^), the cufldtn was only holden to be bad, 
becaufe it was laid that they were to grind all their com •which 
they •fold as well as what they confumed in their houfes. 

• ^ 

As to the ^jedion, that it cannot be extinguidied, for 
which was cited 6 Co. 59. Gateward'o cafe; that is only faid of 
a right of common, but not of other rights. • 

1 admit that there mud be a mutual confideration; and in 
thi*8 cafe, to be fure, if a man is obliged to grind at a mill, the 
owner of the mill mud keep it in ord'er with all neoeflaries. 

And if this declaration had been in the old way on the 
cuftom this mud have been fet forth, otherwife on a de¬ 
murrer the declaration would have been held bad: but this 
z€Aon being on the podedion only, it need not be fet forth in the 
declaration, but the cudom mud be proved at the trial, and 
enough proved to diew that it was a good fnbdding cudom, 
otherwife the plaintiff could not have had a verdid: but we 
mud take it that it was fo proved here, becaufe it is fo dated in 
the cafe. We are therefore oP opinion that this is a good 
cuftom (f). ‘ ■' 

As to the fecond quellion whether ‘ on the date of the cafe 
there was any unity of poffeflion that dedroyed the plaintiff’s 
light, we are of opinion that there is not. 

1 * (f) Sec Qrt V. Birkbtckt Diugl. *i8. 
j odb ed. 

* 8 E \Vc 


(a) 6 Co. 6o. 6. 

t^) Hob* 189* S* C« 
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9“*** agreed whsther the wcx^felfm implies 

'STirr' ^ 

wfSus * beemft^wf take it to be i tuftom, not Annexed ^ ihe 

VtOPFH, eft4e, btrifi |p^R) 0 ^, to tHfe And therelore {aking 

it fot gristed imiplea/of^on, fi'jdoea not Iniplf in^ 

aiidil^ the Kbg,<|4 ^^ibhalut the houf^ (vn^ich is 
not dated, and it cannot fae prefumed that he did,) it is not lucli 
ai unit]r p will adeCt the prefent eafe. 

It is plain that thU ia not annexed to the houfe; for if fo, 
none but ancient houfes^could be nffei^d by the cuflom; but the 
euftom U clearly not confined th ^adent houfe*!, for> ^ a nuMi 
live in a new-built hd||ire, he is abound to grind his eofn'there; 
1 think therefore, ibis fs ^ot int^oiterly called lex loci. This 
baa been comf^red tid'l^rigfElt of jcommon aulf a way.: but 1 
think it is not like either, becaUfe cOAmUn u a profit out of 
the land, a way is an eafeinent$ «nd a man cannot have an 
eafement in hia own land, nor, have thb 'i^hole of the profits 
and part. And yet fopie rights Of common have been holden 
not to be extingullhed; as it is laid in many of our old law¬ 
books that common appendant is not extinguiflied, though* of 
late it has been holden other wife (e). And fome rights of way 
are nor, as a way tp a ehurch or a Market; it was fo held in 
1 Rol. Abr. 936. pi. 10 tki% \ bCo, Gateward^f, cafe j 3 Bulfir* 
339, Sbury v, Bigot ^ and in the fame cafe reported in Popb, 
166. That was the cafe of a watercourfe; and it was holden 
in both cafes that the ng]||i to a'watercourfe is not deftioyed 
by unity of pofieinon, tft, becanfe it IS natural, and adly, be- 
oaufe of the necellity. A|}d this <cafe much more refembles 
the cafe of a watercourfe abed'a way to a church than the cafes 
of commons and general rights of way* 

We are therefore of opinion that this right is not deftroyed 
by any unity ot pofielfion dated in the prefent cafe, and that 
therefore the plaintiff mud have hb judgment.” 

io) V^.40<}t. a, 
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JEdward Barker and James Cooke againfl T](;omas 
.B iftiop of London, Caleb L6max, and Daniel 
Bellamy Clerk. 

• [Tr. 24 Geo. 2. Roll from 781 to 796.] 

^ • • 

'J'HIS was a quare impedit brought by the two plaintilFs 

, jointly; but Cooke was fummoned and fevered ; and then 
Barker^ an infant, by his next friend E. RadcUffe^ declared 
alone. • 

7 'hc count deduced a title tO|the advowfon from the reign of 
Charles the Second to //. KilHgrcw in 1693; and then Hated 
that H. Killigrew^ being feifed in fee of the advowfon, on the 
8th of December 1704 by will devifed to his wife Lucy for life, 
and died in Decctubtr 1712 ; whereby Jjucy his widow became 
fcilcd of the advowfon in grofs as of ficchold for the term of 
her life, and the reverfion deiccndcd to Lucy\ Mary^ and Judith 
KilUgtexv^ the daughters and coheirefTes of J. Killigrc’us^ 
whereby they became It iltd of the reverfion in grofs as of fee in 
coparcenary. That on tlie Sth of ylugujl 1716, Lucy's (the 
daughter’s) thi'd part of the adtewlon was fettled, fubjed to the 
widow’s jife-eftatc, on Jamet Cooke on his maniige with Lucy 
KiUigrew for his life, remainder to the wife for life, with divers 
remainders over. That on the 3d of February 1726 Mary Kil~ 
Ugrew married E. Biuhr (the father of the plaintiff), whereby 
E. Barker and Mary his v/ife In right of the faid Mary became 
feifed of Mary s third part of the advowfon. That during the 
life of Lmy^ the widow, on the ift of October 1728, the church 
became vacant by the death of E. Fothergill the then incumbent, 
whereupon one Caleb Dmax^ ufurping on the title of Lucy the 
widow, prefented J. Romney who was admitted, infiituted, and 
induced. That on the loth of September 1729, Lticy^ the 
widow, died. That on the 8th of June 1730 rtie church became 
vacant by the refignation of J. Romney^ whereupon the King^ 
ufurping on the title of J. Cooh\ E. Barker (the father), and 
Mary his wife, and Judith Kilhgrew, prefented the faid 

(fl) It docs not diftlniSly appear on what j after the 7th of February 175s, when the 
tUy the judgment was given, but was J Uft aigument was heard. 

J. Romney, 


<>59 

*752.3’ 

Htl. (a) 
Geo. 2* 


If A and 
coparceners 
of an advow* 

{< tt, do nor 
apree to pre^ 
ient on a v<i- 
c^ncy, A. the 
fl til (or her 
alligrif) may 
prelcnt to the 
hrll torn, and 
B Qr her af- 
lipD’! 10 the 
re't. 

—And If, 
vkhen A, and 
IL do not 
aprrr, C. (a 
llran^'tr) im¬ 
plead A,only 
bv quare ini» 
pedtt on u 
vacancy and 
recover, it is 
a bir to a 
quare impe¬ 
dit brought 
b) B. aga aft 
C. for that 
turn,though 
not for the 
next turn. 

I H Bl. 413. 
b.C. 
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y, Romney^ who was admitted inftituted and inducted. That on 
the loth of May 17^1 ynditb Killigrew by will devifed her 
third pajrt to truftees, iu trull for her filler' Mary Barker foy her 
life to and for her fepsrate ufe, remainder to E, Barker (the 
plaintiff) in tail, with remainders over, and died on the 18th of 
June 1731. That on the ill of May 1734 Mary Barker died, 
leaving E, Barket (the plaintiff) her only fon, upon wftofe de- 
ceafe E. Barker (the plaintiff) becatne feifed as of fee-tail in the 
third part, wliich had originally belonged to Judith Killigrew, 
That afterwards the church became vacant by- the death of 
y, Romney^ and ftlll continues vacant, whereby it belonged to 
James Cooke^ E. Barker (the fathei), and E. Barker (the plain¬ 
tiff) to prelcnt Sic. That on* the 28 th of November 1747, 
during the vacancy, E. Barker (the father) died, on whofe death 
E, Barker (the plaintiff) became and was feifed in grofs as of 
fce*tail of and in the third part of the advowfon, which was the 
fathei’s {E, Barker k)\ wheicupon it belongs to James Cooke 
and E, Barker (the plaintiff ) to prefent &c, but that the de¬ 
fendants will not permit them, but unjuflly hinder them &c. 

The bifhop only claimed the admiffion inilitution and induc¬ 
tion of vicars to this church. 

The two other defendants feverally plead'ed four pleas; *out 
the third is the only one to which there was a demurrer. 

The defendant Jjimax^ in his third plea, flated thaf in ilf;- 
chaelmas term in the 20th year of the reign of George the Se¬ 
cond he the defendant (then being under the age of twenty-one 
years) by M. Lomax his next friend impleaded Edmund then 
bifliop of London^ and one D. Crefpin Clerk, James Cooke one of 
the plaintiffs in this caufe, and Edward Barker (the father of the 
other plaintiff), in this court by a writ of ^uare impedit &c; 
that Edward Barker (the father) died pending the faid plea; 
and thereupon fuch proceedings were had againft the three other 
defendants that he [Lomax the defendant in this caufe) in Hilary 
term in the twenty-firft year of the reign by the confideration 
of this Court recovered againll James Cooke his prefentation to 
this vicarage, by default of the faid James Cooke; that, as the 
bilhop only claimed the adn;tifnon, he alfo recovered againll the 
hilhop, but execution was Hayed Bcq ; and that in the Michael¬ 
mas term following he alfo recovered againll Daniel Crejpin^ 
(Hating the pleadings, the iffue joined^ the verdid,and thejudg- 

^ ment;) 



Jb^Viw. 
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1752 . ' 1 (hall tberefista fjtjity Hate that ^ (lUt I^oirdiM^ jbw 

nZltTi flatcd tc.) TJ*ia jplea condtwiw with ii 
iSlfs, Barktr tha’*father ht»|^iilp«Si a«d*ihf *J>lai«tiff<^ae4a»airex 

did agree to prefeat a pfoper* petfiao* wad 
the plamiifF aftd C^te j^et dSd^igree finpe thh wath klf^rd 
.ifnHer jhe father to apjj thU ia cotjficUfcd hy >hd de¬ 
murrer. * * t 

. Tbii b the eaftj of^aparttterft, hr^tr a%OR^ who acoordiog; 
to the exprefs woitia (wh?pK I dhll mchUonhy and * 

by) fland on tljc &« |tJ refpi^i ti&\his ij^ellion aa the fco* 
pMtne/s thcrtptelvais/ Ifrtjilit the cHife d t^nantl in com- 
m’on, I own it woptd b^ a asaffe of very’great diHScultyv and it 
wontd Jbe^teceSVy iat VrO (hOaid take more ’f|tne to oonfidcr 
the jfeveral <a<ca that oited 1ft rfefpfd btenanta in 

common, and the dodirine of (bmmons and rrvB»*ani!t, which ia 
a vetf nice point. ^ Bnt wte ihkk that we candebnnin thw nfe 
on a very plaih *t)oint, ar)(d %kho«itt enterfftg into confldcratian 
of^tfcefemattmataH. ’ , 

V 

I cannot iay that there is*any cafe c^aflly in point to warrant 
tlie jodgment that I atn going to give: but there is. uo cale 
' agaiuft it, and ib WC are at Eberty to judgn.ent as we 

pleafe; and we thinh that it ia yi|irrantcd by acafou and jufticc, 
and'Ehewife fnpp<>rtcd by the autjtorhy of ibme catea wliich are 
very like thi5,,thopgh bqf 4o liOt quite cotae up \o it. And 
the opinion w]^ich we are of ia thi&n that the fitE turn, 

to which Cvok Kfid a right .to preE^^ u he qtan-ied the eldeft 
, copartner, and as it i$ agreed that; he thd Barkr did nOt agree 
' to preient, thd jt»dggaewt againi Coahs avil) bk a bar to a quare 
impedit btoiight by Barhr tpJhtm^ but tb^t it 
w|U not at.ali aJ^ hh right to pt^m dusq: avoidanoe* 


V ^ » 

Aa Barler mi not a' party to th^it it , not teaStbnrfile'' ^ 
that he ihoutd be at alt a^eded by by d'eCittdt againl^* 

Cbole. Bat he ought neittec^ to bp in « biettar op ft ynnift 
dition than if there had beeo ^00 fpeh fuit ^ Judgment* l^le 
would be'in a better condit^li if he, could ^relent;^tp thk ^u|0| 
and In a worfe if his right tO^^ent to the neaat turn would 
be at ah M^ed*. Mthildt4hat he will be neither*. 

’ ' \ < . i» , . . 1 * r' 

* * * Imm/nu, 



tamiisi ctntto^ «!«!«* any in prefoat to th^ nex/ turn by 
Mntiis of* « Itfedgmeiit *In-1i fiitt'tn wHclb JBatk^' mt not & 
jjittyj caiinot cJaim a i^tj becaiife he has ibiem! 

jELpjwrfi* to prcfettt*lo his mta. - ’ ^ 

♦ t 

BcfiJps the^tfafonof the thing* If iJn^U ntention tttrft or three 
paflagea |n CeJif-^ arid torec or four'yaj6fS »» the f)t4'hoolk8, 
which we think waruant this opinion. A» tp the dodilne of 
joint-tcnant# and tenants to cocnt^dn^ \ /likH not Intermeddle 
with it* bftoattfft neiM»«y of thefe ia th^ jprWent afe; adtdtheie 
tin* right of advowfoA la entife^* it ia not in the dafe of 
phwzxn, efpecially wbc'n they do hot agree to prefcht the fame 
peifon: but 1 £haU confide tfiyfehT tO fuoh paiTagea* and a let. 

as relate to partners their alKgnft. 

. 

do. TJi. “ If two of more eopanscineia be* and tjity 
cannot agree to prgient, ><1)0 cldoft Ihall prebint, and if hoc* 
filler doth dilUirb her, toe m.-iy have a qiuro jtnpedlt i^alnft 
her; antf fo toall the iflhe and the aflignec of the eldeft'it 
and in the lame rnanner the tenant by the cili^lery the eldeft 
toiH prefent («).*’ By the flat, sf tVlfJim. 0,5, it is enabled dius, 
*‘ Cutn advoLatio d^condit panicibus* Ihtet.brous bis prit?fenter 
et ufurpet fupei: eobscredeut,’' non proptor hoc exchtfus IBt ille 
in toto qui fui{ negUgens* fed alias balbeat turnW funm prsefen* 
tandl cum accideidt.^* And Lord fda edmmant on that 

ftatUte, i Jxjfi. 365* fays, ** By the an’aidvowfon 

deftend to‘dlivdt<i copartsenetis, if ^hey‘cannot (igrec to prefent 
the eldeft toall Jhavc the 'firfi; turn and toe tocoofi the next, ec 
fic <11 caeteris $ every one Ip tut-a apgordihjg to feniorlty, ^nd 
this privilege not onfy^extends to them and'tobir heirs, but to 
toe fevcral atognees ( 4 ), whether ,by eonveyaacc or by adl in 
Jaw as tenint by toe eurtefy, ' And if any ftiaifgec ufurp on 
the turn of any’ one of them* tola does not pnt toe other out 
of poficIBon} and this lave doth extendi to ufurpations as well 
^before partition asiafrar*** The fame^^b^inp is exprefely iaid 
down in* a feoJK ./f 4 r, 34$. <?* * aral «ffe» put of .the yw*ar 
^ bopki^ are eite^ to tbit purpofe. . 

{*} ftott « ttf iCai'. Xi/n by I S. anti 

the l*ie Wrwa oduor^ * Ju0tees t duMuilite Qu J, 

{ij Htitris V. Nkhfh^Cutt BRfu, * 

But 
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PupocE ODtiieQenUeof.WM. AIaceindee •gainfi n.iiKEt, 

. MtLDKEO Maceinoe^ aftd Others. ' ' 

the trial of this eje^ent hofisto'Mr. J. Dentfm A ^rtw', 

a vfrdla was given for the plaintilT, fulgea to the opinion 
of this Coijrt on the following cafe. ’ 

tor li 

^ witneft to 

The leflbr of the plamtiiF claimed a fourth part of certtfin t will, 
premifes in the dedlaration mentioned, being of the nature of s^Car.s. 
gavelkind, as one of the brothers and coj^eirs in gavelkind of 5hetrime.” 
y. Mackinder dcceafed, who med feifcd thereof id fee. The 

pUOllhaMCflCv 

defendant M. Mackinder^ under whom the Other defendants a 

held, claimed under the will of y* hdackinder, (who was her moos, 
hulband,) dated Scptember*2i^ ' 75 °* duly figned fe^d and 
publUhed^ and attelled and fubferibed by three witilbfltls^ 
namely T. Turner^ yofepb yeffery and y, FUteber, y. Fletde^’ 
being produced as a witnefs pioved the will to have been figned 
fealed and publithed as above; but the plaimilTs counfei ob- 
jeded that the will^was ineffedual to pafs lands 'becanfe y^ery 
at the time of publiihing the will was not a credible witnefs 
within the words Ad meaning of the ftatuteof fraufls, 2 ^ Gear. 2. 
c. 3. / 5*» he having been convided of petit larceny j and 
a copy of the record of convidion was produced in evidence, ‘ 
by which it appeared that yeffery had been convided in 1739 
of Healing to the value of lo^. for which he was fenfejttced 
to be whipped* The quelHon referved for the confiderati,6n of 
the Court was, whether y. yeffery after fuch convidioik and 
judgment could be deemed a credible witnefs to atteft and fuh* 
feribe a will of lands within the words and meaning of 
ftatuteof feauds. 


This cafe appears to have been argued on three Teveral days, 
€th of February, 17th of May, and ajth of yune 1754, on 
the two former by Wynne Se.jt. for the plaintiff and Fwle 
Setjt. for the defendant, and on the laft by Prime 3erjt.*for the 
former and by Wilks Sei jt. for the latter. 4nd on thfe day 

8 G Wilks 



ktu 

1755. 

!afi;er.afUting the 
mSmii ^ 

>M«. ^*Tba« kl4ttt400i&#E^k qui^lkHli vvjbe^^ 

•were a compke^t (iroeC 

and ’then there \9tn*hi^'vm) iwUoefiea the wHl And I jEhall 
opnfine rnyfelf to'the iq[uef^ion befi^re, us, hecaufe { hive ^ 
Served great tnifchiefs ^ fr from jStdg^s gly^g obiter opinions* 
Therefore 1 ftall not ?eoafider•Whether.] ft^rfons cohviAed of 
inanflaughter and many othk*.odfeil^ kn be wftndTea either 
Wore or after they baee'^^lifir <^rgy, but f|iaU '/peak only 
•to this ^Dgle queft>en,'^.wheth|r a perfon cnnyMted of petit 
larceny be a •competent whnda or not? '' 

% * fi' ^ 

w * 

'But before I fpeidt to It pardeular^, I will lay dosrn this 
n^e, which, though It has been fometimes dilputed, is un- 
doubled law and founded on the beft reafon, that it is the 
crime and not the puni&inent that malges a man infamous and 
oonfequetuly no witnef^. To illuftrate' this 1 could mention 
many ihftanoes, but (hall pnly mention one which will make 
this point* fo very dear that I* need mentipn no other. To 
be Aire atnonknon law infamous punKhments were generally 
' infilled fok infamous crimes: but there were%me few ioAances 



to die contrary; and Acre have been more of late, as the law 
has been att’ered by feeer^ a€is of parliament, and as fome pre- 
' cedents have been made Which i ^ iure I &all never follow. 
But, aslfaid, I will mention'on^y one iriftaace: the pillory 
has always been oonlidered as the mofti^ominiouspuniflannent 
'«fmU r and yet by 3 £sf 4 15 ^ M. c. 10. deer>ftealers are to 

^foifeit 30/. to be levied by diiheAi andf fale of goods, and if 
no diftrcA the ofiender i$ tu be fee in the pillory. Now no 
one can he fo abfurd to fay that if a dieerdlealer is worth 30/. 
he is not iafamDos and may bb a witnefs, but if he .ds nojt 
worth ^plJlkt is in&ittous and his leftimony canridt'be re- 
erdved. ^ diis tpsnion were thole great judges Jasrd Bale 
and Lord Ch. J. Tre^^ as appears in j Med* 75. JR. n-iHiit/r 
and Cmter. And boweverahxs rule may interfere .with Aatmt 




»‘ ^ 'HiwUi^ taid doiffn i^w oonfider the ' 

tutbre of lue^'INa^,j»nin1r.<att i* priliy of 
- lte|Itag but a man hfts a ^hed mind. Whether he fteal 

j>f,more -or left vajiiie, thc|j^ the. injury be grt^tet or •*». * 
he^ to |he paity fobbed, the drkkednefs wthe felon u the dame, 
rtaayvt think rather |;reater,<iehere the thing ftolen iaoC Utiie 
iwlaejtfor them tiid» temptation'u>Ieiao v , 


I IhikH now IbrieBy con 0 derj 6 $e ^ea that^were e!ted^ 

Ut** 6 , B: Perlbaeeanv'tAed edithMay aeoijnfamotiet and eaonot 
he witneflfdi * I&, 159* 0*, £ueh pdtfnns canniot be on a jury, 
for iftris A maat^m. in lahr repdllj^ur^k facrapento which 

I thank holds, for the ftqaejeaibn, aa ftrangdnthe caiicof a 
witneftasof a juryman. In lord (!!bfe fays that 

perfons convided pf petit larceny might and had been put in 
the pillory at the difcretlonof the Judges; which fiaewa that 
it was confidered as an infamous crime. In a a 

perfon attainted of felony is ftid to be .infamous, and cannot 
be a juryman or a witnefs* In 1 Hale H. JP, C, r.*4|. p* 503. 
grand and petit larceny are both' felonies, and the netiure of 
the offence is the ftme in both. So in a Hale P. C, «. 37* 
p.'ayy. a perfon conviAed of felony is not a competent witneft* 
In 1 Hzwk. Jp* C. fi. 95./ 36. petit larceoy is felony; add 
a Hawks 433. / 79> perfons convidled of felony cannot be 
witneffes. * In trials per* pais, there is an inftance where the 
CSbief JuiUce of the Common Pleas at the Lent afiizes in 
S^elk 1657 would not allow a perfon conviiSed of petit hOv 
ceny to be a wimeis* 1 put thii'cafe laft, hkaufe U im# only 
a circuit of opinion, and ia takaa from a book <£ no great 
authority. I could mention many more eafos to the fame 
purpofe, but I forbear citing diem, becauft no^ one cafe Was 
mted on the other fide whkw fuch perfons had been aUoirad 
to be witnefiesi The nPt of Grace 4o Geo, 1., though iufifted 
on at ficfi, was immediately given up, becanfe there ia an ex- 
f'lception In-that ftatute of all perfons ooovided of fokmy before 


fhefo reafons, and on the authority of HiefocalK ^'>re 
jiSrpiWw&at J. 55 #i 6 ! it the'tiiU 

^ wb't r %\ iiu ?vu?rjlFd N'-*.* i»ie *hh wT " 4“'■v ^ * 


■V 



^6^8 fittAEir TERM, (X% 

1755. of Mackinder was notjit crJ^U ; that cOa$^|^|(^y 

pi'«^ atteft^ by 'di|dfbte witfleflJa tml^/and'lb 

Macii^ no real eftate could pafs by that “wltij (U8'^il|ter^ore that the 4 c<> 

»««• fendaots who claim under that w|}l have no title. Tbene&jre 

the vcrdid given for the plaiatiff and thepo^ea moft* 

be delivered to him (c).*’ * ^ 

(ff) Butno«rby‘flM. Gte, 3. c, 33, | eoippetent^illl^byfealbno/acoQt^c. 
It is ena^ that no perfon flial|||e an io> ( uon for pedt lasoeny. 


8. s8 G.a. 
Turfday, 
]\4ay 6ch. 


Pearson againfi Roberts and Groom. 

» [Hil. Geo. k Rol. 668.3 


AnaBitn tf rj«Hi8 was an adlion of replevin for taking the plaintifTs horfe, 
nco^*da. to which the defendants pleaded, firft, that they did not 
r&oo’ wuTin fecondly that they were not guilty j and 


the meaning 
of the flit. 
24 Geo 2 
c. « which 
requires a 
plaintilF CO 
demand a 


at the trial at the Lent afSzes at Bedford 1754 before Mr. 
Juftice Titnijm a fpecial cafe was referved for the opinion of 
this Court. 


copy of the The defendants were furveyors of the highways for the pa- 
juiiice unoer rifli of Baton Bray in the year 1753, in which year the plain- 
ficer(de"** tiff, an inhabitant of the fame parifh occupying acorn-mill 
•aed before ^^®’’® yearly valuc of sa/., kept and 

* »ajoa**** waggons, and tea horfes; in his bu- 

fuiefs of a miller and badger and in carrying his goods for 
hire and in hufbandry. Six days were duly appointed, and . 
due notice thereof given, for the parifliiohers to go to the 
highways and do their refpeAive duties^ purfuant to the pro- 
vifions of the feveral ftatutes. Purfuant to fuch appointment 
and notice the plaintiff attended the highways with one wain 
or cart furniihed after the cuftom of the country, viz. with 
three horfes and two men on each of the fix days. But the 


defendants’ infilling that he ought to have done duty with two 
wains or carts furniihed with three horfes and two men each, 
made a complaint before two juftices&o, who on hearing the com¬ 
plaint adjudged that the plaintiff had been guilty of deglifl'l; 
of duty, and that he had forfeited 3 namely, 10#. for eacit 
of the laid fix d$y$ j and in ofder dk levy the peiudty the JoC* 

^ Ml • tr ^ . 

txm 
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.tices granted a warrant of dUlrcfi>y dirctSked to the defeitdants, 
who took and impounded the plaintl^’s horfe as a diflrefs in 
nrder to fell him for‘the purpofes of the* warrant whereupon 
the’ plaintiff levied his plaint in replevin, wherein* thfc faid 
nOiion was to be determined, withtmi having firft detnanded in 
■writing the perufal or copy of the warrant.^ , 

i 

The queftions for the conlideration ^pf the ( 5 cfUrt were, whe¬ 
ther the plaintiff were by law compellable to go with or to fend 
anore than one wain or cart on every of the fix days; 

If not, whether the plaintiff before the commencement of 
the a^ion ought not to have demanded in writing a copy or 
perufal of the warrant of the joffices? 

If the Court fliould he of c^inion with the plaintiff on 
both points, then the poftca to be delivered to him; otherwife 
the poffea to be delivered to the defendants, and the verdict to 
be entered for them, damages is. and cofts according to the 
ffatutes. 

After two argjiments at the bar, the firft on the i8th of 
November 1754 by Prime King’s Serjt. for the plaintiff^ and 
Draper Serjt. for the defendants, and the fecond on the iff and 
3d of February 1755 by Wynne Serjt. for the former, and 
Willes King’s Serjt. for tTie latter, the Court took time to confider 
of their opinion; and now it was delivered, as follows, by 

Willes Ch. J. (after ftating the cafe and the queffions re- 
ferved). ** If the Court are of opinion with the defendants on 
>either of the queftions, the plaintiff cannot recover; ib>tbatvre 
need not of necelllty give our opinions on both queftions if we 
are of opinion with the defendants on either of them :• but a<i 
both are fubmitted to the Court, and as the firft queftion is of 
public concern and is that which was principally intended to 
he confidered, we think it heft to give our opinions on that 
alfo, though on the fecond queltion we are of opinion with the 
defendants. 

The firft queftion depenft'On the federal a<ft8 of.parliaradnt 
alluded to. By ftat. zy ^ Pb.^ M* Z. f. 2. every per- 

« 8 H Ion 
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t • ' ^ <1 ' ^ 

foa for ev.ery ploti^ Ufu) 'wbicli.twilM^ ocdipy ia a p)iti|hti' 
and evei^ other perfpn tfatra IfOtiping a or 

fljhil find and fend aOfc«ety day {4 dayaj^ind {daei to l)«'’ap>^ 
pointed for amiRidiRg the waya in that parilh qmc wain er tart^ 
furnilhed’after ihd'euftom^i^'the couisierf. with *««tEcn hor&s e$ 
other Gftticy' and^alt other oedeQattea meet h carry thihga ootiii 
venient for that piwpofe,* and alfo two *able men ^wip Ihe* 
fame; under .pain of every dra^ght making default lOr. 
The Hat. 5 Eliz, c. ij.^tnafces no alteiation’j it only appoints 
fix dayseinftead of four.Byftai/J0 JE/t*. 4. evwy 

perfon occupying and Ifieepingtntds hands in pofielfion'fevii^I 
or divers plough laoda^'feverhV or divers towns flull find In 
each town or pariih (where the jplough lands in his ocespying 
do lie)*one*cart or wain fUrniihed &c for the amendment and 
repairing «iof the highways within the feveral parifhes where 
thefaad plough lands lie^ aa if'he were a parifhioner dwelling 
within the parilhes where the faid plough lands do He. The 
Hat. 03 Car. 2. c, 12. makes no alteration in refped to this 
point j nor does that of 7 ^ B W, c, 29; only the fifth 
feflion fays that any perfon^ who *lhall have in hU occupation 
wood land or other land to the value of 50/. a-year, fhall 
be deemed to have a plough land as to all ihd ftatutes concern* 
ing the highways. But the words of tfie ftatute of Ebilip 5£f 
Mary are plain and dear, that no perfon (hall fend more than 
one wadn or mrt. But fome books «and cafes were cited to 
ihew that this Jiad becO'^long ago determined otherwife; and 
that the fame "conHrudlAn had been ppt by the Court of 
King’s Bench on the ftatute of Philip Mary as was put on 
it by the Bedfordjbire Juftices. But when they are examined, 
they will be found to be of no weight. The cafe of Rem v. 
The Itthahitants of Fulham, M. ay Car. 2. B. R. reported in 
3 Keb. 567, and referred to by DaUon, c. 50. was chiefly relied 
on: but when looked into, it appears to be no authority at 
all. My Brother Draper was pleafcd to furnilh ua'^with copies 
of the orders that were made in the King’s Bench in tefpcA to 
this matter. And yet the miftake of 'this cafe is the only 
foundadon of DaHw*% <4>iiq|ioo. Poflibly upoa, this motic^i 
ibme expreflions may have fallen from fome of the Judges sn^ 
favor W this notion: but if they d|||j|, fuch exttajudid^ faying’ 
coAcemiog a matter not properly before them can be but of 

0CX7 
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^ very little wciglit, erpecially when the wor4| par- |jl 

'SUi4eiit are io plkiii and > eUatf as we ik atefent cafe. *jH^ 

The cafe in Sir ST. ’Bjggfjl^ sSd< ,f« no't^ehmnaiio^'at and 
•only what wai fi^id on a. fine ftt by JnlHee Morton^ whb in be ^ipT*^** ^ 
fiiiiebed Aoantbolntyatalltxj^o what* be did; and tbenedbee 
the Conrt let it>tfide, Befidest the repoMtiiaC/that cafe ia vety 
daHr and obfoiret '.ITtkerefore, m irli ^nt/we are (£ 

^opinion* with the plebtlff' (e]^. 

► f 

* . * \ 

But we think that the ‘Tecond point is againft !um; for the 
w^s of the fiat n4C. 2. e. 44.y! 6. are fo very plain and 
extenfive that it ia impc^hle to get oyer thetiu The words 
are w aSlon ih:di be brought agatnfi any officer or any peribn 
for any thing in obedience to any warrant undw the hand and 
feal of a juftice of peace until a demand hirArfitlhg hath been 
made of the pernfa! and copy of fuch u^arrj&; which is ad¬ 
mitted not to have been done here. 

^ * 

f 

The anfwer that was attempted to be given to it was that a rt* 
plevin is not an aSion : but it is Oertainly as much an a^on aS 
any other whatfoever. It proceeds by writ declaration .and . 
plea or avowry in*the fame manner as other a^ons: the per«- 
fon who brings it ta called a plaintiff, and the perfim againft 
whom it is brought is called a defendant or avowant, according* 
to the nature of his defence: cods are given to the plaintiff 
and defendant or avowant in the fame manner as in other 
adiona; it is confidered as an.a&ion in the fiatute 4 £$ 5 yfv. 
c. 16; and in moft of d\e ffatutes concerning replevins, par¬ 
ticularly in 7 I&tt, 8. c. 4; and ty Car, 3. c, 17. it is ex- 
prefsly called an a£lion or fiiit. 

But to ihew that it was not' intended tp bd within this elaufe 
of this llatttte, an argument was drawn from the firft fe^iiop, 
of the ad} where the words are as generad iii refped to affio/is 
brought againd juftices of the peace, and that direds that at lead 
a month before any adlon commenced notice In writing fhall 


(a) But an altemton has beta fince 
OMule in tbts refpefi by the general high¬ 
way aft, 15 G««. 3f e- 78./ 34.; by 
wtiicb tbenccupier^ lands AcisiuiUe to 

Hi >' ’> " 


ravlde one waggon, cart JiirnitheJ 
fter thccuftom of thecouniry mth horfe^ 
(c and two able men, for every $o/. 
•year occ^ied bjr hTm &c. 
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be given to the juftices.* it was argued that the word “action** 
muH. be taken in the fame fenfe in both thefe claufes, and tbsu: 
this could never bO'iiKended to extend''tp replevins, for if it 
' did if wtiuld entirely take away the benefit Of replevins ini thefe 
cafes, becaufe before tfie month after the diltrefs the goods 
taken might be fold or fpolled, *and fo the party would be 
without remedy. But this argument l^fes from a miftakd’, in 
^ot confidering the nature of replevins, and that there are two 
forts of replevins $ one only ‘'to have the goods again, which 
may be by plaint in the SherifPs Court, or a mandatory writ to 
the Iherifi*; and 'anoth^ by way of' a^ion in order to recc^er 
damages. Now the firfi; fort of replevin is certainly not an 
action, and to that to be furet the ibtute does not extend. 
But the ..fecond, which is the prefent calc, as I have already 
Ihewn, is plainly an adion; and this we are all of opinion is 
clearly within the words of this ad* (l^); and that therefore the 
the plaintiff, not having demanded a perufal and copy of the 
warrant before the adion commenced, can have no judgment in 
this adion. 


Another point was darted that a replevin will not lie in the 
prefent cafe, the dilirefs being in the nature of an execution ^). 

But 


(a) See Mihumri v. Cajtn^ 2 BU 
JRep. 1331. But fee alfo Lord ICtJyen *6 
obfiirvation upon it in Harper v. Carr^ 
T D.fi E. 274. 

[b) On.jiuthority as welt as prmciplei 

it jeems as if the goods taken in this cafe 
could not be replevied. I./ord Chief Ba¬ 
ron indeed [GiW. Replevin^ t 6 i) 

jays “ If a Jupmor jurifdiiftion award an 
execution, it icems that no replevin lies 
for the,goods taken by the flierilF by vir¬ 
tue of the execution ; and if any perion 
fliould pretend to take out a replevin, 
the Court of Jufticc would commit him 
for a contempt of their jurifduSton. But 
if any inferior jurifdifiion iffues an ex¬ 
ecution, a replevin will lie for the godils 
taken by that execution, becaufe, the in¬ 
ferior jurifdifiion being reftrained wiljjin 
particulai^limits, the officer who took the 
goods is obliged to fhew that he took the 
goods within tbofe limits, and that the 


inferior court which iflued the execution 
did nok. exce^ their authority in ifluing 
it; befidcs an inferior court of record 
cannot commit for contempt out of the 
court.” But, with great deference to fo 
high an authority a* Lord Chief B. Gr/- 
hert^ the two realbns given for the latter 
pofition by no means warrant it. His 
hiA reafen fails, if the officer took the 
goods within the limits of the particular 
jurifdiBion, and if the inferior court did 
,not exceed their authority in ifTuing the 
execution; in Ihort if it be a legal execu¬ 
tion regularly executed. And, with re- 
gaidtoihefccond reafon, ft docs not follow* 
becaufe an ioferior court cannot commit 
for a contempt out of court, that there¬ 
fore a replevin will lie: the want au¬ 
thority to inflidl one partitular (and that 
I an extraordinary) puntlhmeut for doiog 
the thing docs not prove that the thing 
' Ufelf may be legally done.—The only 
r • .autbtfkjr 




















674 

i755‘ 

Dot dem. 
Milburk 
againfi 
SaLRRLD. 
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Tbb telTors of the plaintiff claimed under a deed of ietde- 
ment, dated the sad oirjtme 17251 and made between G. Sim^ 
fan of the firft part> Ann Storey dau^ter of % Storey of tKe 
fecond part, and FT, Storey of the third past} bf which 
C. SimpJoHf in coofideration of a marria|;e then intended to be 
had between him and A, Storey^ and for a competent jojinture 
for A. Storey and for a maintenance ^nd provifion for her during 
her life if ihe Ihould furvive G. Sim^on^ and for divers other 
good caufes and conlideraiions, gave granted releafed enfeoffed < 
conveyed and confirmed to Ann S^y and W* Storey and 
their ailigas the premifes in quefiion'then in his poffeilion, to 
hold to the ufe and bebOof of }he faid Ann ^orey and her 
alfigns for Ufe for and in full recompence and fatts&dion of the 
dower which fhe by reafon of the faid marriage might claim, 
and after the deceafe of both the faid George and Ann then to 
the heirs of the body of tlie faid j^nn lawfully begotten by 
the faid Gefirge^ and for default of fuch iffue then to the ufe of ^ 
the right {a) of the faid G. Simp/qn for ever. In the deed were 
contained covenants by Simp/on that he was feifed in fee of the 
premifes in quefiion, that he had a right to convey them to 
the find A, Storey and W» Storey their heirs and aiUgns in mao> 
ner aforefald according to the true intent and meaning thereof; 
that the laid premifes Ihould remain and continue unto the ufes 
intents and purpofes aforefaid and accordjing to the true intent and 
meaning thereof difeharged of and from all manner of incum- 
brancesj and that he (G. Simp/on) and his heirs &c would from 
time to time do and execute all fuch further adls and aflurances 
for the better alluring and conveying of* the faid premifes* to 
the ufes intents and purpofes aforefaid as W, Storey his heirs 
or afligns Ihould require. The marriage took effed; and G. 
Simp/on and Ann bis wife are both dead, leaving an only child 
Ann one of the lefibr^ of the plaintiff and the wife of the 
other leffor, Milburn^ About five years after execudng the 
above deed G. Simp/on became a bankrupt; and his alUgnees 
by leafe and releafe dated the 26th and ayth of May 1731 for 
a valuable confideration conveyed the premifes in quefUon to 
y, Woinbou/e^ under whom the defendauts claim. 

After two arguments at )|he bar the firft rime on the 26th of 
June 1754 by Poole Serjt. for the plaintiffaud Prime King's Serjt 

(a) So ifl the original ioftrament, wlddi was full of blunders. 


for 
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fiar tht 4!efeQdant^ and again, on the 6th of Fthruaty 1755 bjr ^yss* 
tVftme Serjt, for the plaintifF, and Wiilet Scrjt. fof the de- 
feodants, T&e Court took’time ta confider o^ their opinidh which m“ tBuUlf 
was now delivered, as follows, by. * 


WiiUt Lord Ch. J* (after ftating the 4 )edal tide)* 

• # 

i • 

“This deed of the.aad of 1725 cannot be eonfldered 
as a bargain and fale, becaufe there was no money confidera- 
tion. And as there was no leafe to make this deed good as a 
releafe, no livery to make It good as a feoffment, and as the 
deed could not operate a's a deed of confirmation becaufe the 
grantees were neither of them in poffeffion, the only queftion 
is whether it lhall operate as a covenant to ftand feifed. 

• ^ ’ 

As tnoft of the cafes that have been determined on this head 
depend on the particular wording of the deeds, which have 
been conftrued as covenants to ftand feifed, and there are 
fcarcely any two of them that are exaftly like one another, I 
fliall not mif-fpend your time in going through all'the cafes 
thift have been dited or might be cited on this occafion, but 
fliall only mention feme general rules on which all thefe cafes 
are founded, and lliaJI then take notice 6 f feme few cafes that 
moft referable the prdfent, and which are determined on 
the fame rcafons on which we fliall determine this, and likewifc 
two cafes which arc the only ones of any weight that were 
infifted on as authorities againft the opinion which I am going 
to give. 


Firft, I fliall mention what is faid by Lord Coh in his com** 
ment on theftatute of ufes, in 2 672, and in his 7 Re^. 40. 

JBedeiTs cafe, the intention of the parties is the principal found- 
. ation of the crChtiott of ufes j for verba intention!, et non 
€ contra, debent infervire. I&dart^ p. 277. fays, Ido-cxceed- 
'^ingly.commend Judges that are curious and almoft fubtle. 
aftuti, (a word ufed in the proverbs of Sohmu in a ggod fenfe 
when it is to a good end,) to invent rcafons and means to 
make afis operate according to the juft intent of the parties 

and to avmd wrong and injury which might be occafioned 

• ♦ 

by 
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*755* and adhering too ftridly to the wprda them'*’ 

DoTdem. felves. This advice ef Lord Hobart been taken norice of 
by the Judges* and referred to in many of the cafes of cove^ 
bikiKEiD. uants, to ftand feifed, as en excellent rule to go,by* and I 
think we cannot obferve any better. Mr. Shepherd^ dr whoever 
was the author of that bo^k, fays in the ToucbJhHe of Common 
yiffurances,*p, Jy. (and for what he fays he quotes verjr great 
authorities) that too mu^ regard ought^not to be had to the 
native and proper fignifications of words and fentences to pre¬ 
vent the plain intention of the partiest For that the conftruc- 
tion ought to be fuch as that the wjbole deed and every part 
of it may take effed as far as pqflible to the purpofe for which 
it was made; fo that when the deed cannot take effed ac* 
cording to the latter it may take fome efied or other; for be- 
nigne faciendo; funt intefpretationes chartariimt ut res magis 
valeat quam percat; et quselibet conceflio fortiilimc contra do- 
natorem interpretanda eft. fn the cafe of Sleigh v. Metbam^ 
I Lutw. 7S2. the Court, in giving their judgment, laid 
down a great many good rules of the fame fort as thefe 
which I'have'mentioned, and very applicable to theprefent 
rafe; but they are too long to repeat, and therefore I ftiall only 
mention one paragraph, and refer to the reft; “The words 
(fays the book) of a (jjeed ought to be fo moulded, aAd fuch 
conftrudion put upon them, that the intent of the parties may 
take effed, if pollible. The words coveAatA toJlandfeifed to ufes 
are not of necelfity to create ufes, but words tantamount are 
lufficient, and tliere is no conveyance that admits fuch a va¬ 
riety of words as that qf a covenant to ftand feifed,” 

• * . * 

Having laid down fome general rules and reafons by which 
we have governed ourfelves in the determination of the prefent 
cafe, I ftiall only mention three or four cafes that moft refemble 
the prefent, and that are authorities for th^ plaintiff in the 
prefent cafe. 

I. BedelPi cafe, 7 Co. 40.' ^ There R. SedeS by indenture 
betweenrhimfelf and his wife of the ftrft part, yames his fe- 
cond fon of the fecond part, and Michael his third fon of 
the third pait, in conjideratim of natural love to fames and 
Michael^ his fons, and for their preferments and advanconent, 

a • . covenanted 
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covenanted to ftand feized to the ufe of hlmfelf for life, and ^ 7 S$- 
after his dcceafe to the nfe of his wife for life, and after ihcir 
deceafes to the ufe of yamet in tail as to one moiety and to the 
ufe of Michael m. tail as to the othbr moiety: it was objcfled Sal si ID. 
that no ufe arofe to the wife, becaufe ihc was not within the 
confld^rations exprelTed in the deed, and no other coniidera- 
tion could be averred; but it was anfwered and fefolved by the 
Court, ill, that a conlideration, which'flands with the deed^ and 
is not repugnant to it, might be well averred {a ); and andly, 
that if no other confideration could be averred, there was an 
exprefs confideration in that deed, for when the grantor limited 
it to the ufe of his wife for lift, that imported a fulEcient con¬ 
fideration in itfelf. 

2. The next is the cafe of Crojfing v. Scudamore^ reported 
in I Ventr, 137; I Mod. 175 j and 2 Lev. 9; A. feized in fee 
bargained fold and enfeoffed to his daughter 'Jane and her heirs 
certain lands in conjideralion of natural love and affeSlion as an 
augmentation of her portion and preferment of her in mar¬ 
riage; and there was a covenant for her quiet enjoyment; 
the deed was enrolled within fix months: but it could not 
operate as a bargain and fale for want of a money confidera¬ 
tion, nor as a feoffment, bc%aufe there was no livery; but it 
was adjudged in the Court of King’s Bench, and afterwards 
that judgment was affirmed in the Exchequer Chamber, that 
it fhould operate as a covenant to Hand feized. It is faid in 
the cafe, as reported in 1 Mod.y contrary to what is faid both 
in Ventris and Levint%^ that the words “ in confideration of 
natural love and affedion” were not in the deed, and the 
grantor only called her his daughter: but whether thefc words 
were in the deed or not is not material, upon the authority of 
BedeW^ cafe and feveral other cafes; and many former cafes 
were cited in this cafe in fupport of this opinion. 

3. Walker v. Ilall in Scacc, M. 29 Car. 2. reported in 2 Lev. 

A. in confideration of marriage granted and confirmed to 

Margaret his intended wife certain lands to hold to her and her 
heirs, with a letter of attorney in the deed to make livery &c, with 

fa) Filmtr v. GaU\ in Dom. Proc. i halntam^of Scamman ht.^ 474 - 

7 Bte, Patl. (jttf' 70; anJ R v.ftic In- I S. P. 

8 K a blank 
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a blank for the name m the letter of attorney; it was indorfed 

that livfry was given, with a blank left for the aame, and 

and there were no witnrflcs of the livery: it was there holden 

that it could not amount to a feoffment, but that it was a 

good covenant <0 Hand feized. 

» 

I 

€ 

4. O/man v; Sbeafe^ M. sW.U M. in B. C. in 3 Lev. 370; 
and reported by the nartie of 0 /mere v. Sbeafe in Cartb. 307. 
M. Waller for the affedion which fhe bore to her coufm Sir^T. 
Bradman gave and granted to him and his heirs a rent of 14/. 
a-year to hold to him and his heirs alter her dcceafe if Ihe died 
without a fon; there was no attortament, fo it could not operate as 
a grant, but held that it Ihould be good as a covenant to ftand 
feized; for the Court faid that it appeals by the cafes there cited 
that the Judges of late times have had more confideration to 
the fubftance, viz. tbe pqffing of the ejlate^ than the fhadow, 
to wit, the manner of faffing it. 


The cafe of Goodtitk v. Tetto (u) is not mateiial to the pre- 
fent cafe. There Angelo Bnrt, being feized in fee, in confi¬ 
deration of the love and affedion which he* bore to Anne his 
wife and for her iffue covenanted to ftand fei/cd to the ufe of 
hirafclf and his wife for their lives and the life of the furvivor, 
rcmiunder to the iffue of their two bodies, remainder to the ufe 
of fucb perfon as his wife fhould think lit to difpofe to, and for 
want of fuch difpofition to the ufe of the Icffor of the plain¬ 
tiff: after the death of Angelo without iffue, the wife con¬ 
veyed the premifes to her filler and her heirs, reciting her 
power, and Ihe by her will gave the premiles to the defendant: 
the leffor of the plaintiff was nephew to Angelo; it was ad¬ 
judged, ill, that as the exprefs confideration was only for the 
fupport of the wife the appointment was not to be for her benefit, 
but ftie had only a naked power for the benefit of ftfangers, they 
could not claim under fuch a confideration; and they cited Thom- 
hnfon V. Digbtonf Soli. 239; adly. That the defendant, being 
nephew to Angelo^ had a gqpd title; for though he was not 
fo mentioned in the deed, he might aver himfelf to be fo, ac¬ 
cording to 1 Co, 176; 7 Cb. 40; ^ II Co, 24. 

(a) i^rr.934. 


The 
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The only cafe that was greatly inliftc^ on as an authority I755» 
againft the plaintiff hi the prefcnt cafe was that of Samon v. 
jones^ M. 2 Vcntr. 318. on a fpecial vcrdifb. Lewis^ Milburw 

in confideration of natural love and affedion which he had 
for his wife and his {on Roberty gave granted'and confirmed 
unto Rfbert his fon and his heirs his reverfion in certain lands to 
the ufe of himfelf for life,* then to the ufe of’ his wife for 
life, and after to the ufe of Robert arwi the heirs of his body, 
then to Ellen his daughter and the heirs of her body; Ellen 
was in poffeffion and claimed under this deed j there was no 
enrolment or attornment, fo the deed could not operate unlefs 
it operated as a covenant to (land feifed; it was holden in the 
Exchequer that it fliould, but that judgment was reverfed in 
the Exchequer Chamber by the opinion of Lord Ch. J. Holt and 
Ch. J. Pollexfeny and their judgment' was afterwards affirmed 
in the Houfe of Lords. They founded their opinion on the 
cafe of Hore v. Dix, H. 12 Car. 2. in B. R.y reported 
I Sid, 25: but there the grant was to two ftrangers, ahd it was 
holden that it could not operate at all as to them, becaufe 
of the confideration j and even if it had been a money confi- 
deration, it would not do, becaufe if it operated as a bargain 
and falc there muft be an ufe on an ufe, which could not be. 

And the fame rcafons are given in the cafe of Samon v. yones. 

But I own I am not convinced by either of thefe authorities, and 
think that the opinion of the Court of Exchequer was right; 
for though in Hore v, Dix the grant was to a ftranger, the 
grant in Samon v. yonet was not to a ftranger; however as 
this is a great authority, if we could not diftin^ifli it from 
the prefent cafe, we muft be bound by it: but it is plainly 
diftinguiftiable. For this is a grant in confideration of mar¬ 
riage and in bar of dower to the intended wife and the iffue 
of that marriage; the intention of the parties is clear and 
maiiifcft; the confideration is expreffed in the deed, though 
it need not have been; the conveyance is not to a ftranger; 
and there is a covenant that the grantees (hall hold and enjoy, 
which likens it to the cafe of Sleigh v. Metbam in latt'ivycb. 

So that the plaintiff is entitled to judgment, and the pofica 
Vnuft be delivered to him (a).” 

(tf) Vid. Rae d. fViltinJin v. Tranmaty p®//, 68 j. 
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tion arifes be¬ 
tween the 
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MICHAEL'MAS term, 31GEO. n. a". 


CiiEESEMAN againjl Hoby. 

The opinion of the Court was delivered, as follows, by 

• 

Wittes Lord Ch. J. ** A prohibition has been moved (a) for 
to the Cottfifiory Court of the bilhop of lancoln, Hoby^t , 
leflee of the impropriators (the Dean and Chapter of Unedn) 
had fued Chcefettian in that court, who was an occupier of 
lands in Burringham in the pariflx pf Nottesford for tithes of 
flax and hemp. Cbeefman by his pica there inflfted that the 
tithes were fmall tithes, and that t^iefe tithes or an uncertain com- 
pofltion have been time out of mind paid to the vicar; and he 
infiftcd likewife in his plea on an cpdowment of the vicar in 
1310, and on an agreement in 1691 between the vicar and the 
parilhioners. 

So the queflion to be tried in the Spiritual Court is not on 
a modus (for it is admitted that tithes in kind are due,) but 
whether the tithes are to be paid to the, vicar or the im¬ 
propriator. 

A great many cafes were cited, and very properly: but I 
ihall only take notice of a few of tliem; bccaufe there are fo 
many jarring cafes on the head of prohibitions that it is very 
difficult to reconcile them. For when the power of the church 
ran very high, the Judges were cautious in granting prohi¬ 
bitions; when it did not run fo high, the Judges ventured to 
go further in granting them. 

I admit that this fuit is to be confldered as between 
ecclefiaflical perfons; for Cbeefeman infifts on the right 
of the vicar, and Hohy claims under the right of the Dean 
and Chapter, who mufl: be confldered as ecclefiaftics when 
they infill on an ecclefiallical right. But the rule that has 
been l^id down, that when both parties are ecclcflaftics 
courts of law ought not to grant a prohibition, I do not at 

(a) This cafe was argued on the Wed- I (he rule for the prohibition and by Hmitt 
nefday preceding by Martin Scrjt.againft i Serjt* in fupport of it. 

6 . all 
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all rely on, becaufe think it a v<!ry abfurd one and 1757* 

witltont the leaft colour. of reafon. Eor though onb of the Ch^kIemar 

parties be a layman, if he do not infift on a modus or feme 

other matter properly triable at common law, the .court chrif- 

tlaft muft determine the matter, and a prohibition will not be 

grai\te*l; on the other han([, though b|i|i parties i)e ecclefiaflics, 

if cither of them*infift on a deed or«af)y other matter properly 

triable at common law, a prohibition will certainly lie. What 

is fail! by Lord Coke and Ilobtirl and in fevcral other books, 

that where a cuHom is Infilled on contrary to common right 

a prohibition ought to go, does not at all affeck the preleni. 

cafe; bccaufe hire the common right, whicii is the payment 

of tithes, is admitret!, and the tpieflion is only to whem ihev 

arc payable. ^ 

But wc found our opinions on the jndgtneut in the cafe ol’ 

Drake V. TayfoVy i Sir. 87, and the reafon which is given for 
it at the latter end of the cafe; for thofe given in the firfl 
part I think very weak ones. The cafe there is the fame as 
this; for it is bcl*wcen a vicar and an occupier ot lands who 
infilled on the right of a lay impropriator and that the tithes 
claimed have time out of mind been paid to him. A prohibi¬ 
tion was denied by the ^ourt (^); and the reafon alligned at 
the latter end of the cafe is, that the cuftom there infilled on 
relating to a fpiritnal matter and not any temporal right, or in 
bar of any ccclefiallical right, ought to be tried in the Spiritu.d 
Court, becaufc 50 years make a cuftom by ihp ecclcfiaftic.il 
law; and therefore if tire courts of law were to judge of Inch 
a cnllom, they would judge by a wrong rule. And for this 
reafon we refufe a prohibition in the prefent c..fc. 

If Cheefman had infilled on a modus payable time out of 
mind to the vicar, a prohibition ought to go, bccaufc the .Spi¬ 
ritual Court could not try the modus. lJut as the riglit to 
tithes is admitted, and the only queftion is whether they .ru' 
to be paid to the vicar or the reilor, we are of opinion thar 
the point in quellion is proper to be tried in the Sjfiriiual 

• • 

(fl) In that cafe a prohio'.'Uni had lircn j chtqiict and the Com '..in 
bJute denied by tl.i- Courts yf Kx- 1 

8 L 


Court.' 
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1757. Court. The endowment in 1310, and the mernorandum in 
CwTTTmak relped to the prefent motion, are quite out of .the 

cafe. 

liuBV. 

For thele reafons we i\re all of opinion that the rule for a 
prohibition ought to be ^charged.” ' 


II G 2. 

Friday, 
Feb. V 


in corfi- 
'drrr jon of 
nirurtl love 
and ol loo/o 
b) deeds of 
leale and rc- 
le- ifc, grauud 
X Ici^cd and 
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hn o'lv/td^atb, 
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ther B. in 
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der CO C,, 
the for cf 
another bro¬ 
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fee; and he 
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snd granted 
'*4;nat the pre- 
mifcs fftouid, 
after 

ueath, b** 
hc>d by B 
and the heirs 
of his body, 
or by C. and 
his heirs, ac¬ 
cording to 
toe true in¬ 
tent of the 
deed.—Held 
that the deed 
could not 
operate as a 
releafe, bf- 
caufe It ac- 
umpted to 
convey a 
freehold in 
future, but 
that It was 
good as a 
covenant to 
Hand feifed. 

7 Wilf.75. 
b. C. 


Roe on the Dcmife of Wilkinson againfl 1'ran- 
MARR and Others. 

I 

A Special cafe was referved on the trial of this eje^ment 
at the aflizcs at Tork» By deeds of leafe and releafe, 
dated the ()th and loth of November 1733, 7 bomas Kirkby iu 
confidcralion of natural love to his brother CbriJIopher Kirkby 
and of 100/. granted rcleafed and confirmed to Cbri/iopbcr 
Kirkby the premifes in queftion, ajler tbe, death of Thomas 
Kirkbyy to hold to the faid C* Kirkby and..the heirs of his 
body, and after their deccafe to John Wiliinfon [the Icflbr 
of the plaintiff] eldeft fon of his (the grantor’s) well-be¬ 
loved uncle John Wilkinfony and his heirs and afligns, and to 
the only proper ufe of the faid J. Wilkinfou the younger “ hia 
executors adminlftrators or afligns for ever,” be the faid f. 
Wilkinfon the younger paying to the child or children of 
his (the grantor’s) brother Stephen Kirkby 200/. [atid for 
want of fuch children to*other uephe’wrs and ueiccs therein men¬ 
tioned j] and for want of fuch children, the eftate was to be 
free from the payment of the fum of 200/. The releafe con¬ 
tained covenants from the grantor fhat he was feifed in fee of 
the premifes in queflion; and that it fhould be lawful for 
Chrjfiopher Kirkby.or J. Wilkinfon the younger, after his (the 
grantor’s) death, peaceably and quietly to hold ^c. And it 
was thereby covenanted' granted and agreed by and between 
the f.iid parties that all fines recoveries and other afliirances of 
the laid premifes already levied fiifTcred and executed by and 
between the faid parties fhould enure to and for the only ufe 
and behoof of Chrijlopber Kirkby and tbe heirs of his body, and 
for want of fuch iffiie to the proper ufe and behoof of fobn 
IVilkitfon the younger his heirs and a^gns for ever, according 
to the true intent and meaning of thofe prefeuts* At the time 

of 
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of executing the deeds Cbriftopber Kirkby paid ao/. part of 1758. 
theconfideration in money, and gave his note for the’ remain- 
der; and a receipt was figned by %, Kirkby for the whole fum. 

T. Kirkby continued feifed of the premifes ii? queftion until 1 ran- 
his*death iu 1744. Chrijiopber in the year 1740 ***"*’ 

without iflue. J, Wilkinfoq^ the le£«|||pkhe plaintifl*, had no 
notice of the deeds of leafe and relewrotil a ihort time before 
the eje^inent was brought. 

The cafe was argued on the 9th of Ftbruary 1756 by Willct 
Serje. for the plaintiff, and foole Serjt. for the defendant j a 
fccond time on the 25th of yune 1756 by Hewitt Seijt. for 
the former and Prime Serjt. for the latter; and again a third 
time on the 23d of Jeine 1757 by Hewitt Serjt. and Prime 
Serjt. And 

Wilks Ld. Ch. J. now delivered the opinion of the Court, as 
follows, firfl flating the cafe: 

It is admitted that this deed will not operate as a re" 
leafe, becaufe it grants a freehold in futuro, which cannot 
be done. The only queftion therefore is whether, in refpe£t . 
to yohti Wilkinfin the leflbr of the plaintiflj it can operate 
as a covenant to ftand Tcifcd ? If it can, he ought to re¬ 
cover in thisfuit; if it cannot, judgment muftbe for the de¬ 
fendants. , 

A great many cafes were cited in the argument of this caufe, 
and to be fore there are a great number of cafes not quite 
confiftent with one another upon this queftion, what fhall 
amount to a covenant to ftand feifed. But as 1 think, that this 
cafe rather depends upon the general rejsrfon of the law and 
feme particular rules that have been laid down in refpcdl to 
covenants to ftand feifed, I fliall not go through all the cafes 
that have been cited, but fhall only mention fome fow of them 
as authorities in point for tlie cpwuon which I am going to 
give, and two or three that weie cited on the other fide, to 
fhew that the judgment which we are going-to give does not 
clafli with ^ny of 


And 
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1758. And wc are aU of*opinion (for my Brojther though 

iXTd^ abfcut, has given me leave (b fay that he. is of the fame opi- 
i\ u yjjth us) that this (feed, of releafe may operate as a cove- 

up at tit i ^ 

11A >. nant to (land feifed. 


And fiiA \vc fodj^HI'fc'plnion^on the general rules of law 
in rcfpeil to the expPPSn of deeds^ which* are laid down in " 
mjny of the books, and which afe collc£led out of them by 
Shepherd on Common AJfurancct^ “p. 8a 5 s^ 83 j in. which he 
lays that benigne faciendae funt intcfrpretationcs chartarum, ut 
res tnagis valeat quam pereatstand that verba inteutioni, cl 
non c conn a, debent inicivjfe. And therefore (he fays) that 
deeds which are intended and made to operate one way maj 
operate another way, if the intdniipn of the panics cannot 
take place, unlefs they operate a different way fiom what they 
were intended; and be puts thefe inftauces (amongft othcis) 
that a deed intended for a releafe, if it cannot operate as fuch, 
may amount to a grant of a reverfiop, sin attornment, or a 
furrender, and fo d converfo. And that if a man make a feoff¬ 
ment in fee with a letter of attorney to give Rvery, and no ‘li¬ 
very is given, but there is in the fame deed a covenant to ftand 
feifed to the ufes of the feoffment, if this be in fuch a calc 

where there is a confideration fufBci«M to raife the ufes of the 

« 

covenant, it will amount to a covenant to ftand feifed. In the 
cafe of CroJJing v. Scudamore (tf), which I fliall mention more 
particularly by and by, Lord Ch. J. HaU cites the opinion of 
Lord Hobartan fo. 277. and declares hiralelf to be of the lame 
opinion, that the Judges ought to be c'urious and fubtle (Lord 
Hobart ufed the word aftuti) to invent reafons and means to 
make afts effeftual according to the juft intent of the parties. 
And it is faid in. the cafe of Oftnan v. Sbeafe { 6 )^ which I 
(hall have occafion likewife to mention again pfefently, that 
the judges in thefe later times (and I think very rightly) have 
gone fiither than formerly, and have had more confideration 
for the fubftance, to wit, the |>airmg of the eftate according to the 
intent of the parties, than the (hadowr, to wit, the manner of 
paffmg i'. Thefe are the general reafons that we go on j and we 
.think that all the paiticular rules that have been laid down in 

{a) * Lev- 9, I ^ j (AD 3 het. 370J tit Carth. 307. 

» 7 ?' 

‘ refpe£l 
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rcfpcfl: to covenants to Hand fcifcd all concur in the prcfcnt cafe, 

I know of no others hut thtfc, • 

• • 

rft, That there mufl. be a deed. 

2d, That there be v.’orJs rulilcleyt to tTiSke a coecnanl. 

3d, I'hat the grantor or covenantor rauR !)e adually leiicd 

at t*he time of the grant. , 

4lh,* 1 hat the intent of the grantor tmifl bo jilain. 

yth. That there be a proper onTirul^’ration to i.dfe the ufc. 

I'irftj This is certainly a deed; and ihouph it cannot operate 
as a releafc, it being figned fealc.l and delivcied by the party 
docs not ccafc to be a deed. 

Secondly; That there arc Jiiflioicnt words to rtako a cove¬ 
nant 1 fltall flicw more particularly by aiid by: but if there 
were no other word but the word grant, that would be liilll- 
cient accotding to all the cafes. 

Thirdly; It is admitted, and fo Rated in the cafe, that the 
grantor Itjouhis Kuhby was adually fcifcd at the time of the 
grant. 

I'ourlhly ; Nothing can he more plain than that the grantor 
intended that the IcITor of the plainiift' lltould have the oRate 
affer the death el' Chnjl'iphcr Klrkhy without iifuc; it is faid 
lo in exprefs words in three placer in the deed; what cRate he 
was to take is not material at prefent, h? being Rill living. 

} ifthlv ; Here 1 .. a idiiii confulcralioii as to IVilllvJhi the 
IcRoi, of the plaintlO’; he is called iu the deed cldeR fou 
of hi‘. v.cU-hi. loved nwdc Jubn IVilhinfri. If it were not fo 
f..i;l ai the deed, his relation to the grantor might be averred 
and proved, according the cafe of Gooiltitle v.. Petto, 2 Str. 
fy3^, and Ic^cral cafes that arc there (rf) cited out of Loid 
reports. 

Having mcufioncil the general rcafons and likewife the par¬ 
ticular rules on which v;c found our opinion, 1 Rtall now 
mention feme few cafes wliich 1 think arc .authorities in point. 
I fliall not take notice of the ancient cafes, becaufc of late the 
courts of law have gone much farther in the determination of 
this qucltion, and likewife becauTe there are fevcrarrulcs laid 

(<0 An<l Bm. Pii’i- | SiammruUn. E. (74. 
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down in thefe ancient cafes which are not now adhered to. But 

< 

1 fhall begin with (he cafe of Crojfing^x. Scudamore \ Tr. 
23 Car.'i. in B. B P. 26 Car, 2. in Cam. Scacc.jTe- 
poited in i Med. 175; ’ 2 Lrv.gi ^ i Veutr.i^y^ Coullmanx. 
iicnbitf/cy E. 30 Car. 2. B.R.\ Sir T. Jon. 105; JValker v, 
Hally 29 Car. 2. in Scacc. 2 Lev. 213; Harrtfon v. Atjimy 
TV. 3 J. 2. B. R, Cattb. 38, 9; Baker v. Ladcy B. C. H. 2 W. 

M 3 Lev. 291 j 25 f O^an v. Sheaf Cy 3 Lev. 370; 5 JT. 

M. B. C. [His Lordfliip here flated and commented (a) upon 
thefe cafes.] Thefe are all the authorities that I fhall mention 
for the opinion that I am going to give, and I think that thefe 
are fufficient. t 


ft 


But before I give the judgment of the Court, I fhall take 
notice of fome objedions that were ^ made on the part of the 
defendants, and two or three cafes that were cited to fupport 
them. 

ift, It w'as objedted that the leflbr was no party to the deed. 
But, to be fure, this is no objedion. It is not ncceffary that a 
perfon taking under a deed fhould be a paity; remaindcis arc 
moft commonly limited to perfons who am not parties, and 
elpccially in covenants to ftand feifed. 

2dly, That there was no confideration as to Wilktnfon: But 
this 1 have anfwered already. «, 

3dly, That it was intended to be a deed at common law, 
and therefore cannot operate by the flalutc of ufes. This is 
founded on the diftum in Co, Lit. 49. “ Where a man hath two 
ways to pafb lands, and both be by the common law, and he 
intendeth to pafs them by one of the ways, yet ut res raagis 
valeat it fl^U pafs by the other. But where a man may pafs 
lands cither by the common law or by raifing of an ufe and 
fettling it by the ftatute, there in many cafes it is otherwife.” 
But that rule has not been obferved for above an joo hundred 
years laft pall j and moft of the cafes cited are determined con¬ 
trary to that rule. Nor does Lord Coke lay it down as a general 
rule, but he only fays that it is fo in many cafes. And 
.Sbepber&y in his book of Cohunan AJurances which I have al¬ 
ready mentioned, who has verbatim tranfcnb64 the words df 

(a) Vidt Dte d. MiBmrn y. SeSeUy /up, tjj. 

• Loifl 
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I#ord Coke, puts a cife, which I have already mentioned, di- 
reiSily contrary to this rule. • 

4thly, The next ohje^lion was that the deed was void, and 
cannot operate at all. If by this bo meant void as fuch a deed 
which it was intended to be, all the cafes are ^gainft the ob- 
je£tion.^ If it were meant a void deed, this, as I have already 
ihewn, is not lb, it having jjeen duly executed by the grantor. 

5tbly, But the lAain objedion, and which the cafes (of which 

1 (hall take notice) were cited to fupport, was that no eftale 
pafled by this deed to Cbrijiopber Kirhhy, out of whofe eftate 
die other eftates are to jfrilc; and it is admitted that he can 
take no eftate by this deed, t To fupport this objedion were 
cited, Atwaters v. I^rt, 43 B. C. Cro. Eliz, 856 j Hore v. 
Dix, H, 12 Car. 2, B. C. i Sid. 25; and Samon v. yones, 

2 Ventr. 318. If this objpdlion had not been fo folemnly de¬ 
termined in thefe cafes to be a good one, 1 own I fhould have 
been of another opinion; becaufe in a covenant to ftand feifed 
the eftate properly arifes out of the eftate of the grantor, and 
his intent that it Ihould not (I think) figniiies nothing. For 
though his intent is to be regarded wbat ejlate is to pafs and 
to whom, I do nof think it is all to be regarded as to the man~ 
t>:r of pairing it (of which he is fuj^ofed to be ignorant;) if 
it were, it would overturn altnoft all the cafes. But I choofe, 
rather than contradidl fuch great authorities, to diftinguilh the 
prefent cafe from them, and I think it is plainly diftinguilhable. 
For in the prefent cafe the eftate to Wilkinfon could not be to 
arife out of the eftate of Cbriflcpher Kirkby, 1 ft, Becaufe he 
■was intended only to have an eftate for life, or at moft an eftate- 
tail, and adly, Becaufe the leflbr’s eftate is not to commence 
until after the eftate granted to Wilkinfon, 

There is likewife one thing in the prefrtit cafe much ftronger 
than in any of the cafes that have been cited on the one fide 
or the other*; for here is net only the word grant, which has 
been often conftrued as a word of covenant, but likewife the 
-grantor exprefsly covenants in two places in the deed that the 
eftate Ihall go to John Wilkinfon^ in fuch manner as he has 
granted it. 

For thefe reafons we are all of opinion tliat this deed will 
amount to a covenant by the grantor to ftand feifed to the ufe 

of 
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1758. oi John Wilhinfotiy and that therefore he ought to tiave^the 
Roe dem. l^cnefit of thc vcrdid, and may enter.up judgment upon it.” 

WlIKlNSOM * , • 

a^uinjt 

1 R AN- 


MAKR. 

T 31 i'v 3a 
Geo. 2, 
'rucfclayr, 
June i3ch. 

In a pUa of 
juftiAcution 
under pro. 
cef' of an 
inferior court 
crefted ty 
letters pa¬ 
tent, ft is not 
necc/Tary to 
make a pro- 
fert of the 
letters pa> 
tent.—Ifit 
be dated in 
inch a plea 
that a plaint 
was levied at 
one court and 
fuch pro¬ 
ceedings 
thereupon 
had that a 
capias idued 
at the neMf 
it will be in¬ 
tended that 
the proceed¬ 
ings were re¬ 
gular, though 
no fummons 
be dated.— 
A battery 
may be juf- 
tified under 
an arred by 
molliter ma- 
nus impofuit. 


•Title Y agatnfi Fox all. 

« ^ 

'J'HIS earner before thc court an a demurrer to the de¬ 
fendant’s plea of juftHicatiun to an action for an aifaulr, 
battery, and falfe imprifonment. 


The defendant pleaded, as to ttie alTaultiag beating and 
imprifoning the plaintiff on &c,*and detaining him in prifon 
for 12 hours, that King Charles the Firft by letters patent 
dated the i6th of June in the 14th year of his reign in¬ 
corporated the freemen and burgeffes of Sbrewfiury &c; and 
granted that the mayor aldermen and burgeffes and their fuc- 
ceffors fhould from thenceforth have and hold within the town 
before the mayor and recorder, or either of them, a court of 
record upon Tnefday in every week throughout the year, and 
that they might hold by plaint in the fame court to be levied 
all and all manner of aSlions of all and all manner of trcj^ajfes 
and pleas upon the cafe arifing U'iihin the town aforefaiJ to be 
heard' and determined before the mayor and recorder of the 
faid town or either of them, as by tte faid letters patent re¬ 
maining upon record in the Court of Chancery may ^pcar. 
That at thc court of record held in and for the faid town, 
within the jurifdidion of the faid court, on Tuefday the 8tli . 
of June 1756, before E. Blakeway Efq. then mayor, thc de¬ 
fendant came into the faid court and levied his plaint there 
againft the plaintiff in a pica of trefpafs upon the cafe ; to the 
damage of the defendant of 20/. for a certain caufe rf aSion 
arifing within the jurifdiStion of that court; and fuch proceedings 
were thereupon had in the fame court upon the faid plaint that 
afterwards at the faid court tile on Tuefday the i^th ofjme 1756 
before the faid mayor there iffued out of the faid court at the 
inflance of thc defendant iq the plea of the faid plaint a cer¬ 
tain writ of capias, direded to the three Serjeants at Mace of 
the faid town returnable at the then next court &c to be held 
•on the 22d of Jme^ and indqrfed ibr bsdl 15/. 3/. id. That 

the 


a 
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the writ was delivered to Robert PlitUlps one of the perfons * 
namtd in the writ and an oflTicer of the^faid couVt j by virtue 
whefeof Pbillips and'thfi now defendant in aid of the iai(| P, 4 r 7 - 
llps and by his coinm'and and as his afBftant on the xpth of 
June 1756 at Sbrewjbury and within the juiifdiftion of the 
laid,court, geatly laid their bands ’'upon theplaiiit^ in or^r to 
irrejl l»m for the caufe afofbfaid ;^and then there took and 
arrefted the plaintiff by virtue of thefaid writ and* detained him. 
under that arreil for twelve hours for* want of bail v^hich 
is the jame affaulting beating and itnprifoning whereof the ' 
plaintiff complains &c, ^nd as to the refidue of the trelpafs 
the de&ndaAt pleaded not guilty. 

I • •> 

To this plea the plaintiff demurred ipeciallyt becaule the de*- 

fendant did not make any profert of the letters patent of Car* 2. 

fet forth in the plea. 

# * 

« 

After argument (<i) by Poole^ Seijeant, in fupport of the de¬ 
murrer, and by Hewitt Serjeant contia, the opinion of the 

« 

Court {b) was delivered as follows by 

Wales Ld. Ch. J. ** Four objedtions have been made on the 
part of the plaintiff; the hrff, a matter of form only, and it is fee 
forth as caufe of demurrer; the other three of fubftance; and 
therefore, if good objedtiJUs, they may be tak«n advantage of 
on the general demurrer. 


I ft. That in the plea there is no profert of the letters patent, 
by which the Court is eredired. • 

adly. That it is not *ftated in the {dea what fort of a&ion it 
was below, to ffiew that it was widdn the jurifdi^on of the 
“ Court; ‘ • ' 


3dly. That a cap'us iffued without any fummons. 
4tMy/Thht an arreft is no Juftiificatiop to the battery. 

To f6etirft ohjediiion I have given an ^nfwer already (r}. 

' ' . . ‘ The 

(S Oft >? 58 « 


ia# cfturfeeftlic wmoiset;' 



ugf tbiftg under the charter, Jhd that he 
f vas a ftian^ to it, tbetefore need 
wglfiai^lfe s of it. Bn. Jbr. 

pl* 12$} idi< & iShtw* 
^il'.^iGiei^i#tfae cafo of Mrmtay. 
r Sltptr 



^ 9 ® ’ 

TiTtEY 

POKALl.. 


trinity TRRM, ^i&3atSB0.n. C.R, • 

i w 

Thc*?ond and third objediona we together,'and 
were very toongly reUed on. ^ It was faid' that there- werc^tw® 
authorities in point determined in this Cotirt fince I carte into* 
it; Moravia V. Slopeff nnd Murphy v. ^itzgcrdd: and it wAs 
Caid that no one would be Me to advife his Client if we'fljoold 
be of ojttnion in this cafe (as-we feemed to be) contrary to the 
determinations in thofe two cafes.* But before' Counfel fay 
'this, they flrtuld be fure that they underftand the cafes that 
they cite, and tha^t they ftate thcm'correaiy to the Court j for 
when thofe two cafes are rightly ftated, it will be pUin that 
though we Ihould determine.(as we jhall do) for the defendant 
in the prefent cafe, we (hall not decide contrary to thofe two 
cafes. [Here' his Lordflup firft read the report of Moravia 
X. Sloper frooi Com. Rep. ^74, and then from bis own manu- 
fcript.(4), to mark thft^rence between them.] Here it is 
averred that the Court below has a jurifdiddon of all adions of 
trefpafs upon the' cafe arifing within the town j it is fufficiently 
Ihewn in this plea tliat the caufe of *dion arofe within the 
jjnrifdidionj we hel^ in Moravia x. Sloper that taliler pro- 
ceflUm eft would be fufficient if it did not appear (as it did in 
that cafe) that there cpuld not have been a precedent fummons; , 
and we founded our opinion on the cafe of PWick and ^obr^ony 
in 3 Lev. 403. and in fevcral other cafes there cited: It was 
faid in that cafe that it was refolved by the whole Court that 
taliter prodeffum eft was fuffifiient, though it bad been formerly 
held otherwife, and that it had been fo refolved by Lord Ch. J. 
Halct and the Court of B. R. \H. 24 Sjf 25 Car. 2. But in the 
prefent cafe a week intervened between that Court when the 
plaint was levied and tliat when the capias iflued.’ The cafe of 
‘ Murphy X. Ftlzgerald {l>) was juft the fame in every refped as 
that of Moravia v. Sloper^ and fo it was determined without ar¬ 
gument. x 

Fou^l^ily. No cafes were cited to fupport the fourth objec¬ 
tion but Patrick v. "Jobnfon (f), Trujout v. Carpenter {^?), and 
the cafe of W^illiams v. Jones, P. 9 Gl 2. B. R. {e) The Court, 


■.Shptfyjup. ^0, Marpole v. 

Jitp. 3,8. n. a-, wh^retheidefendantSf^ad- 
. ed fitiiibr letters patent without a protei t, 
.no objedlioa was Ulcea op t)tu bead. ,, 
i») 


St^. 3 ^* o. 

(f) 3 Lwi 403. 

(rf) I Ld, Rnym^ ttg. , ^ 
pf) Tmp, IjMsu. t$S, 

■ m 
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'in Patrick Jcbitfon feemed to be of optotton agalnQ: thia ob- 1758. 
'je^ion} for after it was argued add infixed on, the book fays, TlJiBy 
as to the twolaft'objefiions, of which this was one, ^cur. adv. 

'>vult} and that the plaintiif being afterwards fatisfied that thefe 
•two objedions would not help hii&, and that ahe Court would 
•give judgment againft him, difcontinued hia ihit (<7).” In the 
two ojher cafes cited it wa^ not pleaded molUter manus impofuit, 

.as in the prefent cafe, buaonlyan arreft, which maybe two 
•ways. If this dodtrine were to pi^vail, all pleas of molliter 
•manus impofuit would be bad, and hundreds of judgments muft 
'be fet afide jyhereyer a molUter manus impofuit would be a hat^ 

•tery if ^ot juftified (^). t have looked into a great many prece* 
dents that are fo, and no objeAion taken. 1 piall mention only 
two. In the cafe of Murphy v. Fitzgerald (c) the plea of jufti- 
iication was juft the feme as in the prefent cafe; and fo likewife 
in the cafe of Gwinite v. JPWe and yet, though that was fo 
•much litigated, this objedtion was not taken.” 

Per Curiam, 


Judgment for the Defendant.*^ 


(a) But fee the rtpdrt of this cafe in (f) Sup. 3s* n. a. 

2 Luiw 979. ’ W) 2 Lutw. pjs. 

{IJ) Vul. Rmif V, 7'utu,/up, li^ and 
the cafes there referred to. 
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A 

ABATEMENT, 

See Pleading. 

1. A Defendant cannot plead in abatement 

after making a full defence, yfiex- 
ender v. Mawman, M. 11 G, a. C, B. 

A • 40 

2. But he aiuft *' defend the force and injury 

when" before he can plead in abate* 
mcnt to the difability of the perfon or the 
jurifdid:ion of the Court i for tjiat is not a 
full defence. ib> 41 

3. A defendant, who is fued as executor, 

cannot plead in abatement that a co«execu- 
tor ought to have been fued with him, 
without fliewing that the co*executor ad* 
mitiiftered &r. ib. 42 

4. Where the defendant, in pleading fuch a 

plea, fdid that he and the other executor 
did adminifler divers goods Itc where the 
(aid e/. B.‘» (the teftator's)”. the Court re- 
jefied the word “ where” as furplufage, and 
held the plea good. tb. 

ACCOUNT. 

I. One tenaivt ^n common cannot maintain 
an adion of account at common lawagatnfl^ 
another as bU baililF, unlefs that other were 
appointed bail fl*. ff'heeler v. Ihrne^ T, 

13 tS 14 G. a. C. J?. ' ^ ^ «o8. 


2. But under the Bat. 4 CsT 5 e. 16. he 

may. Page 208 

3. A baiiifT at common law is anfwerable tor 

what he migBt have received without bis 
wilful default.' ib* 210 

4. But a tenant in cbmmon, when fued as 

bailiff, is only aofwerabte foe what he haa 
received. ib, 

5. In an aAion ''on the'ffat. 4^5 An, -the 

plaintiff muft ftate in his declaration that he 
and the defendant are tenants in common, 
and ihar the defendant has received mnre 
than his /hare. tb, 

' ACTION. 

See ByB'Law, No. 6, 7. 

Replevin, No. 2. 

^ Wav, No. 4. ' ' 

1. Whether an adiion be real or perfonal de¬ 

pends on the thing to be recovered by it, 
and not on the nature of the defence. 
Laten v, Se^thij, H. \%G, 2. C. B. 134 

2. And therefore a replevin is a perfonal 

adlion, thOftgh the title to* land be brought 
in quedion. ib. 

3. An aAlon'to recover a penalty on flat. 

3 4**^ 14. muft be brought in the 

county where (he was committed, and 
not cpmmenced in the fapeiior counts at 

, fP^rmnfier. ^ej^raji q, t. v. Clr/«» M. 

'■ (^. «. Ct B. ' *634 

,80 ACTION 
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ACJIQU 0 

Sfi PtBAI>|K<», No. #S» ?4, 8|. ‘ , 

1. Ifl an afiton e» (ivl cafe by t1l« owner 
of an ancient forty agatnft 4 ^letfbn^ioho' 
ereffi a new fi.rry near to fan, ffae plaintiff 
may dyiclara on his poiTeffion. 
tiatff M, l8 (?. 2. C.'B^ Pag* go8 

9 . So in ait a^ion on the cafe by a commoner 

' againA a ilrangtr and wrvng'duer. 6 rt*f'n 
ttw V. H 90 G. a. C, B, fni , 

3 But Ml an a£lion againft the lord| he muft 
fet forth his title. itl 

4. 7 0 fugi oit an afiion on the cafe there 

mull be damnum curti tnjund, fPiit/mrt v .. 
CutHianlt A/. 19C. a. C B. 577 

5. ]n an a^faoii on the cafe for enticing away 
the plain'iff ’<• wife it is fufficient to flate 
that the defendant unlanfully and un- 
jii6ly perluided procured and tnticcd the, 
wife ,td continue abfeAt by meana/of 
which jpetfoafion Ihe did continue abfeot 
SlOt whereby the plaintiff loft thp comfort 
and fociety of his nife,** without fetting 
fbrilt the lOeant ufed by the defendant. i 4 > 

fa. An adion on the cafe may he tnaintainedl 
on the ftat. 7 & 8 3. c. 7. for a Mfc 

Kturn iff members of parliamentA though 
there hat been no determination of the 
Houfe of CoAiinone on the right of eledknt 
for that place. v. Wytm Bart, j 

in error. Cam. Seatt, H, igG. 2. faoi 

administration. 

I. Adminiftratton may be granted within 
14 days after the death of the intefiatc. 
JfUU V. M»/St T. ]6 & 17 Gn. 2. C. S, 

• 428, n.ajp. 

administrator, 

frrExxcuTOK. * 

affirmation, 

1. The Court refufed to receive theaSrma* 

tion eff a Qijiaker on a moiiun for an at- ' 
tacbment for non performance of an order 
nf Court, B^tpp v. Bammit M. 15 G. 2. 
C. B* « 

2. The aiKrmation of 4 Qifaker cennot be 
receijred ^faen the oby«Sl of the prefecution 
ts criaunat (referred to In note d,} Ho 29a 


). Even though in figtrni fe he i eivil dittN 
ceeding. Pagt 294 

4. Eaeept tahete the applicatitltf h d 

Quaker t (here afirmAien nmy be 

received. A', 

5. Where the objeA of the proceeding 4 i of 

* a civil ifi^ure, the afErinattoa of a Qitaker 

may be received. «t. 

6. I'houg^ the proceeding be in die nahte of 

the King. * ii, 

I 

agreement, 

Su DEFftAZAMCS, No, 3. 

4> 

amendment. 

1. The ftatbtei 16 fif 17 Car. 2., and 4 Cs^ 5 

Ani €. 16., only extend to miftakes in the 
names of the plaintiff or defendant, not of 
third perfons; and therefore where to debt 
on a replevin bond brought by the flieriff 
againft a ftirety, the defendant pleaded that 
A. (the party replevyiqg) profecuted bis 
fuit fare., and that no return of the goods 
was adjudged to B. (the party dtftiaining); 
and the plaintiff replied that a return was 
adjudged to B., yet tht fatd B. did not 
mate return &c, this on a general demurrer 
Was holden to be a fatal defed. Harv^ v. 
8lsdrr, E, 10 G. 2. C. B, 5 

2. Inferior courts cannot amend errors in 

procefa under ftatutes 8 H*ti, 6. t, 12 (A 
15. r. Jamett M. 12 G. 2, C, B. 

I2S 

3. Some of the ftjitutea of amendment are 
confined to (he fuperior courts, and fome 
extend to all courts of record. *b, n. 4 , 

4. The Court wiU amend a recovery wliere- 

ever it can be done confifteiuly with the 
rules of lew, Wymu «, Tiwnnr, E, 18 G. a. 
C, B. 565 

5. But (hey cannot amend the tefi^ of e 

writ of entry, where it is not the mifpri* 
fion of the clerk and wfadte there ia no¬ 
thing to amend by. if. 387 

AMERCEMENT, 

Ru Counr, Nb. 3,4. 

ANND.JTV, 

Sm CmriPirioN, No. i* 


ARBI. 



•r 


ntmt TO THE ERlNCtFAL MATTERS. 


‘ AftBITR^TORS, 

8 n AvfAM, 

' ARREST, 

ft A peirfen may be atreS^ ta a Stuuhy on 
an atuchment for a reftue. Anmjmmf 
Et tj G. 7 > C. Pift 4^9 

3 . Or umter an efcape warrant. [Cafe cued 
in* n.«, J t 460 

3. Or 'Iten yrithout a warrant, if be has 

0 

wrongfully efraptd. i it, 

4. Bat bail cannot take a rirfendant on a 

Sunday in order to furrender blnil ih, 

5. Nor can a defendant be atrefted on a 
Sunday fo^nbn*paynient of a penalty under 
a conWdion on a pen<il fiatute. ^ tb, 

ASSAULT, 

JStt Paeadino, No. 10. 

ASSUMPSIT. 

1. A general indebitatus aflumpjit will lie for 
a duty in which the plaintiff tiaims an.in¬ 
heritance ; femh. Tie Mtjw iSc of Net- 
ttngham v, Lambert, M, itG.t, Cm B, j 18 

3, So ruled fince in feveral cafts. tb n. a, 

3. If A. be illegally arrefted by B, for a 

debt, a promife by C. to pay the debt 
claimed by B., in confideration of B.’t rt> 
leafing A, out of cullody, is void. Atiin- 
fiH V. Settree, Em ijGm a. C. Am 481 

4. So IS a promife to pay in confederation of 

forbearing to fue on a void fecurity. [Cjfe 
referred tOy n. (1 ).J 484 

5. Or a promife to revive a feevrity void in 

it’s creation. ib. 

•6. But tf it be Sated iti a declaration >agalnfi 
Cm (or a promife by him to pay Bm a debt 
claimed from A in confideration of. Sm‘t 
releafing A. from armfi) that B. procured 
Am to be arrefted by virtue of a certain wm 
2 tC d«fy ejfued dnt of an infeiior court, It 
Will be intended after verdi£k that tbbkrreft 
was legal. • 48 a 

attachment. 

See Arrest, No. j. A\v.^ri>, No. it. 
lityBiiiOR CoO&T, No. ib. 

Sm Ab attachment granted agsitfft (be J>ro> 
diahi amy of infant ((flaintiff) for non* 
payment of co8# afeer judgment for thedt* 
fendaint. Shieg^tr v, TdktHf 4f* >3 li 
Ci Bi , ^90 


a. Ah attachnenr 4br iMM-peffbimia^ 
amatd is now confiderdd only a* • cHiii 
pphceeding. [Cafes relarred to in n, A? 

• 1^3 

3. The Court will not grant an attachment ^ 
againft an adminifirator for not performing' 
a rule of Court entered into by the intcRati. 
NeH/taa v, WAier, H, 15 <?. a. C.B* 31^ 

4. The Court refufed to grant an attachment 
againft a fitcriff for not taking a replevin 

^ bond on hit granting the replevin. TmeOt 
V. C$lvflU, M. 16 C. a. Cm if, 3^5 

5. But they >Vi 1 l grant an attachment agaAift 

him for retufing to pay a year’s rent to the 
landlord according to ilK. 8 A>*m t* if* 
when he hSs taken the goods of a tenant iq 
execution. id. 3yd 

ATTORNEY. 

[. A Utrer of attorney reafes to have efieA 
on the desch of the party giving it. diity- 
man v. Thmffin, ?*. <1 11 / 13 G. 2. C. A. 105 
And Wynev. Xb^mat, £. it G. a.C. B. 565 

2. Everyafkdone under a letter of attorney muft 
be done in the name of the principal. 105 

3. The ftatute 12 G. a. e, 13., which pro* 
bibits aitornies 10 prifon aAing as attornies, 
only extends to attornies for flaimiffi. 
Langmm v. Eegert, 3 d. 15 G. I. 288. ti. i. 

award. 

1. Arbitrators cannot award the cofts of re* 

ference, unleft power it exprefsiy given (6 
them for that purpofe. Candler v. FaiZw, 
//«liG. 2. C B, 64 

2. But they may award the Cofts of the caufe 

withodi fikh fpecial power. tb, n a. 

3. And if thiry,award ** the coils fuflained 

in (he sAton/’ dt will not include (he cofts 
of the Reference. tb, 

4. An award may be good in part and bad 
in part^ provided the different matters in 
L.ch be diftinB* and not drpertdenf one on 

‘ the Other. ^ . lb. 

And Stetie v, Dt SmetE, 6 fitL 11 G. 2. 
Cam Seatr. 6 tj 

Atid^ytbnfen v. fPifJId, Tr, 14 & 15 
G. 3 . Cm Bm ' 253 

5. And tbeicfbreif drbkratom award {he colls 
of iliit tnd tW oofti^ of referepce, not 
hxviog pshaer award the laitbr, the dward 

' snll W gopd as to the former part and bad 
as to the latter. 64 

6, If 



* theplalntitf ccfts.^f luit^j 



the a^|ipi|^|r,. 

it.^ the bufinert of the 
, thoWi ti^fca Vfore ifhas ^65” 

, 'j.r' lf (tie atbitfrifora itWard pay ^.ioqI. 

. ft^ kwird A rikx^i^ 

J t6 each others ihd thita aVard^; .to pay ; 

■ A, 20/. alt '.C WfelifqiJtflt '■ j|(e'' wh^ J: 
-awai 4 ''>a'b)i 4 »; Stfdav, 

8. So if ilw afbitratore att'tiid'to 
,. 30 4 on'ohe day,.and jB. to pajr'io^ ^ 

>'' ^(hfequeiit day, i'kt-' 

^.: When a cadfe i| refetted'to ibref.'pOttdii^lt ^ 
!wiih power to the'n or anytaro irf'vheda.lii^' 
(nake aii award, an awa^. .nradi^'lay 
ihen i,» if ihe^itii^i lbia4'*dtiice 'or thtf 
' Jiaiimg v. Mittbiitt M* 14 
G\ 2. 6'. B, . ■■■ . '.i -aif 

Ip.' But if th.e third had no fuch notice, thW '. 

fuch anawaid is bad. , ' '■ , ^.' 

I i. 1 ’tie Court, refufed togrant an attacItWnt 'j 
for non-payment of a fuiti^’of'money 
- awarded and which was demanded when,a 
'.rule for fettiag afidetbe award waa peodiog. 

' 'y ' if. 218, 

12. Several ten8iitta»|p cotniaois, wiihingro 
make partUjioh 0^ their land, covenanted by 
deed to piy their refpeidive jbares of the fure 
vey and allotniients, abd'to abide by the aw$m 
of certain arbitrators as tp the aliotmenfs 1 
(he aibitratoTt allotted ^Ihe Vfaole in fe^ 
veralty, but did not dirtd any deeds of'coni»^. 
veyance ip-be “biwcuted to veft tbealiot'' 
men:s in the tefpefiive' owners^ and |or.. 
tl'.is defedi it‘was ruled that ihd adtard yir^t. 
had, .and that no aftioh could beth’alhitained-^] 
on the cpveiijtnt for' no^.petfp^j|i^'tho 
afratd, tbpogh' the tbvena^oia' V<^‘^o'* 
fpeStvely liable on itM covenant ,fPr;'‘nM>, 
payment of the expence of Jjhe. fi^e^ 
'Jbhnjan.t. M'iifmy T. 14 £jf -15(?.■!.■ 

’.if '.'-'V''-..'-a^r 

13. ’When kn awa^ is void, * cfedjji^r.ibv 
peiform the award iaalCe vOidiV;.>.'\^ihi af»; 

14. tlpd«/^..ia fubmWipB.ie i^itratlbh!;^^^^ 
matters i|i ^fiatttice bet^n t1^e pBlije8,.ep' 
awa^Iv4^d>ng. ail. mattets in m;));,. 
except enci «n4 giving liberiy.to t^e of tte 
'par.(^ to fup on' that one, is. voH};4hiWtn, 

iTi^ew, 7 ?? '*S'*•, 

'c. B. ' -4 , " ■■ af>8 


■if|. 

■■ 
















; ,1 

.Acc^i)»r^ No'.' I,- a, 

y. If good* hp ^ 

- ip apfwera^e, for them-td A. in 

' jdcti'nue t.hoMgb 84 :bc robl^ of them. 

■ 'KAtft y. Bomfa% it. 1% (?. a. C. B'. 121 
a.'':^tnf,-if they be-delivered to B. io kttf 
at-Sis nun gtads Bti. * • if, 

3. 'J^hou^ even infu'^.a cafe he ii anfw'er" 
able for damage arifihg.ffotti his own negli¬ 
gence. if.a.b. ' 

BANKRUPTfV 
1. If gims.be cbnfignra -to a fadior for (ale, 

, yh4 lie'.;^ apl:‘receive the nioney before 
..|fA ihnp^ni{iit^ii^!#d'h<tf with it 

’’ .'^hy fbrtig .capable df beiiig diftin- 

't''''c 4 ii^erf's cann^^yrt'^iftbe tiidiole''nititipp' 

'■.■^lll^'(p‘4<^»,p"fli8oees^^;’bt« ’i»vpft''cppve''th^'«ridef.,. 
tb^'Cpi^tnidKIo. ,,','( 5 fl^'.y.;' 5 »rwd»r;',;#,!';aA. 

'■ •’ ; t'''V'4©o 

d»e tirne-»f: 4 b«''frlc V|!r4is-I '- 
,' .'. a‘.'.^|ii 4 «>nf 'ieils’n;,dwe'tOvth4 

'. -^'dcr,-it tr^iJwl.j^t^.fafior ,*V, 

, fieived fo much muiwjriTreiilr. the deridee,'-- 


^ .phd AfnePdfigaprs muft coMe in iinder the 

V'.( ' 1 "'v; ‘ 

. *' >C ■ • ■^; 

''jiUl iif' 


'f, ■^dif'ia Ibe:' 

hipbank-- 

' tpj^^y,'ihe''C®brigii<Wfltiiy''re<s^^^ 

-'Clk’ 
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BAKOK A»» FEME, 

% 


4 /'Or.tf<*fbftor fell geodiffctf his priNtifielt 
;iind Seethe henknipt faefb|« iwymentp 
'his ifllgnees afterwards tlie thoii^ 

for them, (he {krimeiptl 'ini^tecpfer it ftom 
«he«) in en adioo fot nsonejr had and iw*' 
ed«(id. Pitgt 400 

- 5 . Sonf thw fador oii fuch a iairyke noKs 
in pBjfoihnt from the vendee payaRle to him 
at a foture day» and bitaffignees afterwards 
‘receive the money due on the eiotes, the 
principal may recover it from the •affignees 
in an afiion for money had and received, ii, 
•6> If the afligneet of a fadlor (bankrupt) re> 
ceive bounty money on any article under 
an ad of parliament giving the bouliy la 
tbi itnftrierf the conlignor of that arttcle 
may recover fuch'bounty money from them ' 
in an adUon for money had hod received* 

• ibi 407 

7. Where a debtor gives baS on anorreili 4pd 
afterwards furrendert bimfelf in difeharge 
of his baii» and then lies in prifon'two 
months, he becomes a bankrupt from the 
time of his going to prifon, not from the 
time of his arreft. 7riie v. fPeiiir, E, 17 
G.«a. C. B. • 464 

8^ But where lham bail it put in before a 
Judge, as a mean to get the defendant turned 
over to the prifon of the court, and he is 
immediately furrendered accotcfingly, the 
imprifonmeot is computed from the time 
of the srreft. [Cafe referred to* n. «.] 

1^.466 

.9. And in either of thefe cafes the property of 
' the bankrupt veSs in thjs a^gntes by rela* 
•tion either from the trrefi, or from the 
going to pnfon. ib. 

lO<i A feparate commilEon of bankrupt may 
be taken out agaiiifl one of feveral partners 
OB the petition of a joint creditor, (hijpe 
V. PtrriUt A.’17 G. 2 . C. B. 467 

11. In fuch cafe whether the bankrupt's (hare 
of the joint debt mail amount to too Li 

474 

12. But a rommiffion of baiikri)pt cantM 

be feed out againft two (of duee) partiters. 
{Cafe referred to n. ib. 

13. A perfon, who buys and feBs|atde, is a 

drovet, and cannot be a bankrupt. ASBt 
•w. Btfghest tgO, a. C. B. , 588 


Set Ffkts, No. t. 

, BATTERY, 

Set PiBxonrc, No. ifo. 

. BILE or EXCEPTIONS. 

In iphat noikpeet they may he allowed. 

^ Faye 435. 0.*. 

BILLS Of EXCHANGE, • 

Set PaoMisoRY Notas. 

•BLANOFORO, 

See JuDOMBsrr, No. 5* 

BOND, 

See OnricE. 

1. If a bond have feveral conditions, and one 
of them be void by ftatute, the bond is 
void. Laj/eg v, Pam, T, 18 & 19 G, 2. 

^ C* B. S74 

a. Ageoeralbondofrefignationisvoid.r3.g75 

BURIAL. 

1. No burial fee is due at common law. 
Andrew v. Cemtherntt U, 18 ‘ff. 2. C. B. 

536 

2. Butitmiybycuftom in a jnrticnlar pa^- 

fiih. . ib, 

3. If the prieft re&ifeoroegled (ogferfenrm the 

oilSce, be may be fufpended for three months 
bytheor^ary. t3. 538. n. 

4. Or may be punUKed in the temporal courta 

by IndiBment^ information if any incon> 
venience to the public arife from it. ib, 

5. The burial fees in Saint George^ Bbene/bnef 
are foted by ftat, 3^. 2. e. 19. ib, 540. n. 

BYE-LAW. 

I. A bye-laV made' by the Gunmakers* Com- 
< pany ** that nd member ihould fell 'the 
barrd of any hand^gjiitt fee ready proved to 
any perfon of the trade, net a member, in 
L^#or within four mlies, and that no 
meitHter' Biculd ftrike bis damp' or mark on 
the benel of any fuch peifon, not a ihem* 
ber, under the penalty of 10 r. for each 
oiFence,'* was holden not good, as being in 
refiraint of trade. TU Mrfitr (At tf the 
8 P Gnnmaktn* 
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V. Ftlli Af. ]6(?. 2. 

-C, B, , 

Gvnerti reSraint^^of trade *re bad. f^, 38^ 

Parucu'ar <reftr 4 iiiu :ei{be)‘ at to time or 
pUce are good, ifjgr a/««fficien| confidera*' 
lion. ^ i6. 

4. I-nftanscB of bye-laws, os rrisuIati6os,(Or 
, as reftraiots, of trade. i). 

A bye-law may be good in part, though 
bad in part. , it. ^90 

6, A bye-law, itthde by the Gbfimakera' 
Cnmpany, tnfiided a penalty, half to the 
u(« of the poor of the Company, and half 
to the ufe'of' the dtreoveror, without faying 
who was to fue for it ^ the Company may 
fue for it; fimbt it. 391 

■j, A fbanger (a<difcoverer) coaU not} femi. 
^Cafea referred to in n.« J ■it. 

C 

, COGNIZANCE. 

«. When either of the univerfities claima 
cognizance of * caufe, it mull be claimed 
before imparlance. ffltUet v. Trobvn^ M. 
14 G. 2. C. 'B. • 233 

*3. See the manner in which the claim mult 
be made. it* n. 

3. When an attorney U plaindlT, the univer- 
iiiy Vndt entitled to cognibinee of the caufe. 

^t. 240 

4. In fuch a cafe the wniveeTity it not en¬ 
titled. [Cafe referred to In note a } it. 341 

COMMO,N, 

■Su Action an tb* Cof»% No. 2, 

9. The lord of » manor may iiSclofe part of 
a common againft tenants having common 
of pafture, notwithfianding they have alfo ' 
common of turbary, if he leave fufficient 
common uf pafture. Fawcm v. Siruilatult 
if. 11 (?. 2. C. B. £7 

<!2. Bat if the lord, in approving,- ii^ure the 
tight of common of turbary, the perfbn, 
whofe right it fo injured may havejto adlion 
againft the lord. tb, 

3. to tiefpafs fpr driving away a com¬ 
moner’s cattle ft’om the cornmoo, the lord 
jullifiei' under an approvement of the com- 
anon, alleging that he..1eft fufficieot com* . 


mon of pafture fdr Iris temh^t, and ftie 
plaintiff replies that he wat 41 ^ entitled 
t to comaib^ of turbary,' that therefore the 
lord wroingfblly ioetofhd and thm’he 
(the plaintiff) pet in his cai<le to e^py hit 
^ common of pafture, and the ftefepdaot de» 
mure,, it will he taken-th^t the lord did 
leave vufticieot common of Page 

4 CuQtmoo appendant only belongs to 
arable land. Smnttt v. M, 14 

G. 3^ C, B. wj 

5. Levancy and couchancy aie* 4 ncident to 

commpn appendant as well as to Common 
appurtenant. tt. 

6 . ftiJpmmon appendant can only be claimed 
for fo many cattle aa are neceflary to plough 
dnd'manure the tenant’s arable land, it'., 231 

7. The party claiming a common of pafture 
in pleading need not fay in exprefs terms 
whether it be<ommon appendant, apputu* 

’ nant, or in grofs: but the Court will judge 
“ of it from the nature of the right claimed. 
MuJ^avt V. Cave^ H. G, 2, C. B, 319 

8. Common of pafture, without land, may 

be parcel of a manr r, tVngh dcmired and 
demifable by copy of court-roll; aud if it 
be claimed by the lord of a manor in^the 
foil of another for a certain number of 
cattle, without regard to levancy and courh- 
ancy, end be not claimed as incident to 
arable land, it will be taJeen to be common 
appurtenant. tt, 

9. If, to an adUon on the cafe by a com- 
burner for irtjuririg his right of common* 
the defendant plead that he dug turyes 

. under a licenfe from the lord, he flsouid ^d 
that '** fufficienf common was left for the 
commoner.” and if he do not, the plain¬ 
tiff need nut reply that fuflicient common 
* was not' left. Grtenbm v. JiJlejit tt. SO 

(St 2. c. b: ; 619 

10. If a commoner, having right of common 

for one beaft, put-up two,*'the lord cin 
only diftfain the one put on left cinlefs they 
Wese both turned on -together} and it muft 
be AjOwn In a plea' (juftifytrfg -the taking 
as a' rurdMirge} whether they' were put on 
together or feparsteif, srrd if jthe latter 
which ygn pot on ftrft. E^r v. Amiett 
M, tiO, B» 63S 

, ■ -CONbi- 
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^ CONDitlON. 

JS#» CoiTEIf A9r, No. 3, 

^x. jf. \)y Vill gcve a rant«charge iO 
lied and'l^tilfaAion Of ali^clfioi (be night 
have ort his real or jieriooal eftate ««</ m^n 
esH iithn that fi/t rtUaJt all right and claim 
llleieto fo hU txecutorsi B, Uved feveral« 
yeara'wilbottc executing any nleafe s held 
that the hdbaad of f he After ^as not en> 

, titled to the arrears of the annuity, for thi* 
releafe was a condition precedent: but if 
only a condition fubrequent, it ought to 
have been performed within^a reafonable' 
time} at all events during her life. Wrh- 
tthy V. Fetnjn^ £, iiG. z,C B. Pagt 153 

2. No words in a will or deed necefliirily 
make a condition precedent; the (ame words 
will either mklte a condition precedent or 
ful'feqoent according to the nature of the 
thing and the intent of the parties, tk 156 

Inftances of independent covenants, de¬ 
pendent and concurrent covenants, and de¬ 
pendent covenants or conditions precedent. 

tk 137. n. 

. CONVSYANCE, 

5rr Uses. 

CONVICTION, 

Sit Warrant, No. 1. « 

COSTS, 

S« Award, No, I, a, 3. 5. Distres#, 
No. 12. Executor, No. 8. ic, 11, iR# 
13 - 

1. The procheinamy of an infant (plaintiff) 

^ is liable to cofts, in the event of the de¬ 
fendant obiaining judgment. Slau^hUrr, 
T’alhitif df. SI. C, B. 190 

a. If .the plaintiff proceed after the defendant 
has paid money into Court, the Court will 
allow him lir/srr uial to take it out with 
cofts to the time of paying it »n, on hi* 
paying the defendant his fwbfcquent cofts. 
Davit V.. Maa/tU, ff. 1 ^ 0 . 2 . C'.B. 19 1 

3. But if he proceed ^ trial tind fail, hp is 

not ewtitied to the cofts even up to the time 
of the defendant's paying money iiiio Court. 
rCsfes referred to ip n, r.J ^ it. 

' 4.”Nor if he proceed to trial, and a juror i» 
withdrawn, {n. e j 

5 * 


;. Nor if he enter info « ConroNdatioit rule 
in adlions on a policy of inforaiioe, nod 
become nonfuii iihone, 11 he entitled to the 

, cofti up to the lime of paying money into 
court in the other aiftions that were net 
tried. [n,r.] Pagt i^x 

6. The flat. 18 Bfht. r. 5. y? 3., which gives 

epfta to the defendant m a popular adion if 
the plaintiff be nonfuit, extends to fub- 
fequeot as well as prior flatutes. fFtiliamt 
q. t. V. ArtitUt H, 16 G, i. C- £• 392 

And Th fiiaytr Ofr «/ Plymtuib v. /Ptrrin^, 
IJ, i-j G. 2. C, B. 4.41 

7. Where a penalty is given by a ftatute 

(even fubfrquentio the ftatute of Gitvcfflar) 
to the party grieved, he is enritled to cofts if 
he fuicecd, 7 bt A1a)or iffe vj P,ymmb v. 
(Farringy H. 17 G, 2. 6*. B. 440 

8. And if, in fuch cafe, be be nonfuit or a 

vetdidl psfs againft bin, he Is liable to psy 
cofts to the defendant, tb% 

9. An avowant for a rent-charge is not en¬ 
titled to double cofts under flat. 11 Cr. 2. 
<• l> 22. when the plaintiff is nonfuited, 
BtntlM V* CfUim, M, 17 G. 2. C. B, <79 

10. In hn aiSion for words, where the words 
themfdvce dec aflionable, if the plaintiff re¬ 
cover left than 40*. damages, he is en¬ 
titled <0 no mere cofta than damages: but 
where the words tbenfeives are not aCiion- 
able, the plaintiff is entitled to full cofts, 
though be recover lefs than 40/. damages, 
fferpir v. Htrmy M, if G, 2. C. B- 438 

COURT, 

S$t iKfSRiotf Court. 

1. A court-bsron cannot be holden without 
two freehold tenants of the manor. Ofwr- 
mdt v. CrtWy £. 19 G. a. C. S. 614 

2. Such freehold tenants cannot be created at 

this day. tb. 

3. If the lord OOW convey part of the de- 

• mefnes of the manor to jf. and his heirs 

slid other part to J8. and his bens, to huld 
ps of his m«nor by fealty and fuir of couit, 
and then hold a,eaurc before ihofe two te¬ 
nants as free tenants, the court is impro- 
peily bolden, and confcquently any^merce- 
ment at that court is ba J. a, 

4^ An emcrctment at a court-baron on a free 
fti^ muft be affeered by two freehold te¬ 
nants 
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nantg of tbe ipanoi:. ]|Caf» refetred to in i 
0 a.j , , 

5. Where the right to (i(hei u adii)itted» and ; 

« ^ueftien arife* between the (edlor and vj« ' 
<ar to whom they are p^abie* that()uefiion 
h triable in the fipiritoai Court, and canfe. 
e]ueotly the common law courts will not^ 
grant a prohibition. Chtt/tman v. Hoby^ 
Ji 4 . 3t G. i, C S. ' ()So 

6, Wiictlier or not the Spiritual Court hati 
jurifdi^ion over a caufe depeuds, not on 
the pditick belng^cclenaftical perfons, but on 
the nature of the-qutliton in difptite. ib, 

COVENANT, 

‘St! A'VAVLVi No. J2, 13. COKOITXON. 
Tmal. 

.1. If, to covenant for not repairing certain 
premifes demtfed, the defendant plead that 
^he plaintifF before the caufe of adlion ac¬ 
crued intend and pulled deurn the prtndfa and 
ixptUed\am therefrom, the plaintiff may fe- 
ply that bt did tut txpil &c modo et formi. 
Jitdgjkin V. ^(tnberougbf <aC. 2 . 

C. B, ia$ 

4t. But be cannot plead an expuUlon from' 
part by the plaintiff. ib. 

3. The leflee covenanted to put a bouie in 

repair before the 1II of Junt. ** 5000 ^ates 
being found allowed and delivered by the 
leiTor towards the repair,” and ^terwardt to 
keep it in repair during the term t the leflbr 
aSgned a breach for not keeping in repair 
after the ift of yunii defendant pleaded 
that the leflbt had not aftentnaihg iht Uaft 
found allowed and delivered the flatei &C{ 
and plea adjudged to be b«d. Mntkltjhnt 
V. Thomas, E. 12 G. 2. C, B. 146 

4. But where the leffee covenanted to repair,' 

**tbeleirir allowing and afiigning timber 
lor the repairs,” it was holden that the af- 
ifigning of timber was a condition prece¬ 
dent or a qualification of the covenant to 
eepaurj and confLquently that in an ad ion 
againft the lefiee thq Uffor mull aver that 
he had affgiwd timber &c. Thomas v. Lssd- 
toalMer, AdL 18 G, 2. C. 496 

§ Covenant to levy a fine of certain lande in 
the towolhip of 4 > which vm 'in the pa* 


HlhofA) on the leqneft andattbecofie 
of the grantee} breach nffigned tAnt the 
y^ranlor tefnibd to acknowledge 4 fine'(ten¬ 
dered to bio^ bf hods in thepirllh of B.i 
t plea that the note of the fine ttodered comr 
priled other lands io B. than thofe con« 
tained ip the covenant, of which thegQintor 
wae feifijd} and held a good ple% Danbj 
v. Gregg, E<f It <A a« C, 8 . Page 150 
6> Where (bvcral peAbns covenant in rafpedl 
of a joint intereft, the covrnaut it joint not- 
withftanding the words cum quolibet eorum. 
Jabnfin v. lA'sl/on, Tr, 14 V 15 ( 7 .2. C« B. 

7. Iq^an adion againft the heir on a cove¬ 
nant made by the anceftor it is not necclTary 
to alie|^ in the declaration that the heir bad 
lands by defeem: if >he had none, he muft 
plead it. Dyii v, Smoting, M, 19 G'. 2. 
C» Bt 

8. To an adion on a envenant to pay money 
cm a pirticular day, the defendant cannot 

' plead payment on a prior day; he mull 
plead payment on the day. ib. 

9> On a covenant to pay money at the end 
of fix months, it ,will be underftood to 
mean calendK (not lunar} months; jemh. 

lb. 588 

C0X,ENANT toJlaniftifod. 

Set Dabs, No. 4, 6, 7, 8. 

CREDITOR, 

Sa DayiszE. 

CUSTOM, 

t. A party cannot juftify a trefpifs under n 
cuftom for all the inhaUiants of a fown to 
walk and rido over a clofe of arable land at 
all feafonable fipiel of ,the year, ilf it ap¬ 
pear that the trefpafs was committed when 
th« corn was ilaiidtngy though the party 
aver that it was a feafonable time. Boll v. 
Wardtll, B. 13 <?, 2. C. B* 202 

2. Whether a cuftom, fo generally Mid, be 

^good? 7«, r aofi 

3. A cuftom for all the inhabitants qf a town 
to dance st all tunes of the year in a cl^a 
of pafturit^ biUen good, {A cafe cited.] 

ib. 50J 

*4< A 
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' 4. A tMdm rot- «I1 th« 4 tflMfMtaiit> of> 4 own 
rufal «r gamdl id * clofe 
jo// timet if the too gederdl, a<«iex- 

to atf rowij^t* Jh^Uetbaap t. 
Hill> 1 yi6f €t & Page 505. n* i. 

5. In fueh I cate ** jlll timet of ttie 
««ut^ b« underflow to tneaa miff ** legal, 
and rdik^bable tidtes of the ycm.*‘ ib. 206 

“t. But a cuftoni for the lohabttants of a 
paiifli ** to pWy at all kidda of lawfuh 
gamca fports and paftidiet «t all reafonable 
times bf the year*' it good. [A cafe re* 
ferrtd to.] V *!>• 

7. Though a finiilar euftom **fer «// ptrfm 

for the time being being in the faiJ parilh 
fee*' is bad. ib. 

8. So a cuftom for **tbe p6or neceffitous 

and indigent houfhholders of a town to cut 
and cafry away the rotten* booths and 
branches’* in a clofe is bad, on account of 
the uncertain defciiption of the pemns. 
[Cafe referred to.] tf. 207. n. «• 

9. A cuftom that ** where the cudomary te> 
nant of a manor haa coal mines lying 
under the freehold lauds of other cuftom* 
ary tenants within aud parcel of the ma« 
nor* he may fink pits in thofe lands to get 
the coals &c, may lay the coals when got 
and the earth and rubbifh Ac on the land 
near it fueh pits^ fuch lands bdlng cuftom* , 
ary tenements &c* tliere to remain and 
continue, (not faying bow long, or for a ^ 
•comreoient time,} may'lay and continue ; 
wood there for the neceflary’ufe of the 
pits, may take airajr ia ebrti and jaaggona 
part (not faying how much) of %e coals, 
and buffi and make into cinders the other 
partt there at fais will and pleafure,** is a 

’ bad iuftom, as being uncertain and unrea* 
fena^le. BretMent r. T» 16 G. 2. 
C, fi. 360 

10. Inftancesot certain and uncertain cuf- 

toms. ib, 367. a. a. i. 

ij. Inftanccs of reafonable and unreafonablc 
cuftnma. * ib, n. e, 

]b« A cuftom, in a manor that the grantdb 
of a cuftomary eftate (which pafTes either . 
by deed orfuirender and admittance) muft ' 
be admitted during the tifi! of the grantor, 

IS good in law. fen» d« RJeHurdt v.* 

riattf A/. 17 Gt %• Ct J 9 . • ^3^ 


13. A hiiftom tittt 

kbe fdirift of 4 .^ who marriee by sn 

anotheVparifti, 5'* to Jlh« tiBmt 

, - of for and in idg>rd'<6fthe fiiid marrilge, 
ia bad. llitbveb<{, u vrDsmy, tf. adir. 2, 
C. B. tu Pe^t 612 

14. iSut a«ijlApni, Ait-every inhabitant of a 
parifli of the age of 16 (of whatever re- 
iigUma fed)) {Hall pby 4dL yearly M an 
Eqfter oShttagt IS geOd. Fuller q, t. v. Saj/^ 

A/. 21 G* 2* Gt B» 629 

ly. A cuftom, that all the houfehoMera in 
the patifh o 7 A, (hall grind all their corn 
whiW (hail be ufed by them ground wtchin 
. the parlfb, ifl good. X>r«ir v. fFegUfiumb, 
H, ijh 6, a. C. B, ‘ 854. 

16. But a cuftum, that they fliall grind ail 

their corn ufed 6r fold, is bad. *. ii. 

17. Such an obltgation on an occupier of one 
of fueh boufea M not extinguiflied by one 
of ouf kings having been formerly feifed 
in fee of fueh houfe and of the mill at the 

* tune time. ih. 658. 

t8. ^juerit if it would not have been extin- 
' gttifhed by the Jung’s having inhabited fuch 
boule i ib. 

D 

DEBT, 

Set Jvoaanttt, No< 5. 

DEED. 

1. No partition of lend can be made without 
deed finee the ftat. 29 Cvr. a. Jobn/en v. 

£ 14 GT 15 G , 2* C , B . 253 

2. A ieale and releafe by tenant for life do 

pot create a forfeituve. QrtUt v. Manmll, 
A/. 16 Gm 0, Ct S, 383 

3. But a feoftpient does. s’f. 

4. in cottfideralmn of an intended mar¬ 
riage withAF, by deed gave grained and 
oonyeyed certaiw lands to B. and C. and 
tbdr aftigns, to bold to the ufe of B. and 
her affigns for lif| in bar of dower, and 
then to the ufe of the heirs of the body of 

^ B» by 4 1 remainder over, and covenanted 
that the prthnifes fhould remain an^ con¬ 
tinue to the ufot and intents aforefaid: held 
that ibis deed operated at a eoven'we to 
8 ftand 
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, liltDd feiAsdi aiMl UiAt afl<on}y child «f' the 
marjnage wa* enciiled after the dvctl^f vf 
idl and JL Dh 4 .^ AitlhintSalkM, 
a'Q G. su c'b, 

5. A} in confideratioQ of natufat love and of ' 
100 / by leale and releale ^anttd rcleafed 
and confirised certain premilesy afur his 
awn dsash, to bis brother B. in uil, re>' 

, mnieder (o C. the fon of anothe^ brother 
of if. in fee; and he covenanted and granted^ 
that the premtris (hould after bit death be 
held by B, and the hetri of bis body, or by 
C> and bu heirs, according to the true in¬ 
tent of the deed. held that the detH could 
not operate as a relealie, but that it was 
good as a covenant to fland feifed. Rts d. 
tPUkinfon V. Tratmarff H. G, 2. C, B, 

» 683 

6. Where n deed cannot operate one way, it 

^ay operate in another, to anfwer fhe in¬ 
tention of the partiea. lA. 

7. The requifiies of a deed, operating as a 
covenant to Hand feifed to ufes. tb, 685 

S. The words cevenant to Hand felled to 
ufes” are not necelTary. 676 

9. A party may aver that there was another 
^ronfideration than that exprelTed in the deed, 
if It be confifient with the deed. 677, 685 

DEER. 

f. Deer in an inctofed ground may be dif- 
trained for rent. Datus v. Ptmli, H. 

llG,^. 0. B. 46 

« 

DEFEAZANCE, 

Ba PtEADiKO, No. 35, 36.^ 

1, One deed may operate as a defeaalioce to 
another without exprefs wonTs of relation 
to It. frsvitt V. Asgas, T. n & tx G. 2. 
C.B> ,»07 

n. Where a bond was cot diiiored for pay¬ 
ment of money on 25111 Dsctntbtr^ and a 
fubfequent deed between the fame ^parties 
was executed, by which the obligor cove¬ 
nanted that if the obligee fhould pay on the 
25th of DscsmbiT 51. in the pound &c, faih 
payment fhould be atcrpied in full difeharge 
and fattsfa^ion of all fums due 2ic, and 
inl^ht be p'ea led and given ib evidence dtc t 
k w«$ holdcn chat the' defltndaat might 
plead {to ah a&ipa«n ite bend} >a tender 


aed^refirfal «f tfld 5 K in the povjtm ok tbti 
25th of /krmifikf .. Pl)(i yey 

3. Thb, phdntjfff ^d^ered on |i* proflaifory 
note given to the deipt^qn^^^aod' 

alleged Hhlit’ beforq the «£»» was j^en it 
was agreed between them that if thy dc« 
fendant ibndld J>uy pif the^plaiijttff a]J ihc 
malt expended tn bu dwe ling-lgoufe for 
three yqpn the note, fhould, be vosd j aver¬ 
ring tjbat defcnlant had expended a ct - 
tain quantity of malt Ac, but had not 
bought It 6f the pialrtiflF t held .good ou 
demurrer,^ becaufe the note fotmed no port 
of the agreement, or at the mbft that the 
agiyment muft be Cuofidered only aa a de- 
fe«BfoceV And then if Ihe defendant would 
take advantage of tc bC fhould fhew per¬ 
formance on hts part. Ctrnip) v. Bshsbtf 
Bm ig G» 2. C. B* t4S 

. ' ‘IDfeMURRER, 

Su JunoifSKT, No. 4. P1.EADINC. 


DEPARTURE, 

8«Pi.CADlNO, No. 15, 19, too. 

DESCENT. 

1. If tenant in tail 6f lands bypurthrji under 
a fettlement made by an anccRor ex parte 
materndiVith the rcverfion in fee by dsjttns 
cx parte nurternfi, fbder a Common recovery 
to Ihe tt|e of htpifelf and his heirs, the lands 
wtll defetnd to bn heirs ex pane paterod. 
Martist d. 9 ttg$nu til v. Stradm } in error, 

. D,tss^Pr9e. F. ij G.i 444 

2. It would have been otherwlfr, if he bad 
taken both efiates by defeent frOtt b«i mo- 

i ther, ^ 448. 

3. If A feifed in fee by defeent ex paite ma- 
tetnd, enfeoff B , and then S. tenqiilftoff 
A. and bis heir», the lyse of defeent is 
broken, and ihe heirs ex parte paternd will 
take. {Cafes leUrred tfi it^ 453 a* h- 

4. So if if, feifed in fee of copyhold lands of 
inheritance by defeent ox pilts naterni, 

• furrender to B, in fee (a mortgagee), who on 
pa) mrnt of principal and injtereft furrendera 
ag iin to A» and h * heirs, the defeent it 
broken «p 4 *8* iux^ nfill defeepd to'J.'t 
paternal beint. ih. 

. DETI- 
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itt S|)tXMENT, No. ly S. 

l« Tfottr and detinue cannot be joined In 
the fame aAion* JCr/A 

pQgeu% 

2. A declaration in detinue (hould ftate a 

ifiqueft bjr the plaintiff on the defendant to ^ 
deliver &z. * ik. 

3* Detinue will lie for^oods loft alid found as 

well as for goods delivc'cd. ibn * 

» 

DEVISE, 

'Bit MtARifttACt, No. f, 2, 3, 4. 

I. If a man devife to A, for life, aid if A> 
die without ifliie then over, the fubf quent 
words eolargc A ,’9 cAate and give him aO 
cflaie-tail. Brt» v. Smith, £, 10 C. 2. 

Ct St • 3 

i. Or if he devife to A, and bis heirs, and if ' 
Jl. die without ifliie then over, the fubfe* 
quent words reArain the former devife to )kn 
eftaie tail and Ibcw that ** heirs’* only mean 
“ htirs of the body." * tit 

3. And it 13 immaterial whether the devife 

^ver be to the rfght heirs of A. or to a 
'firanger. ih 

4. If a portion be given out of ptifmul ijlati 

40 be paid at fucb a time and the party die 
before, the portion fhall he ralfed for the be* 
nefiiof his reprelentativei; aliter if it be 
CO be ratfed out of Ac real eftate} there it 
Ihall fink into the iphetitance for the be¬ 
nefit of the heir» JHetvty v. 7“. 11 & 
izl?. 2. Ciane. <90, 91 

5. A devl& of a fann called Stc (0 A. for life, 
remainder to iher daughter B. ihe paying ' 
to each of her two fi(ler» C. and D, 5C0 4 ; 
if either of them die, the fm vigor to have 
the legacy $ if %, die»^c i <r’i) to be divided 
het^iveen thg furvivors; and 10 cafe all tlirce 
die before A ^ then tn the hairs of A, fpr 
eier; ,h^ld that C, and D. were eath en* 
titled to a m.iity ot the farm «n (ecdn 
the coiftiiigencies of their furviving their 
mother A., and of their fifttr Z». djfing 
befouB file pn 1 thetr legat 1 s. Mane d. 
Fug%t v, Heeftmtin, II, 12 Q. 1., Ct U, t 
old M. 15 G..2. Si A. in elrqr, 138 

c. So, if the latter p itt of the devife “ In cafe 


all three die beforethen to A* 9 bcin 
Stc" bad, pot been added. Page 
7. A devife to A,, hej^aying debts or a fttm 
in grofs, carries thi fi;r. ii. 14O 

S. A. by will gave an an'tuity to B. for her 
life to be paid to her out of certain lands 
byJitt exMuttr, and then devifcd thofe lands 
to C., snd appointed C. his executor: 
held that C. took an eftaie at lead during 
the life of the annuitant, JenJdi^ v. 
ii*t, M, 26 <?. 2. C, B. 650 

9 J^are, li he did not take an elbte in fee ? 
Semi, ' ii. 

10. Devife '* to my brother T. Eegfir fur life, 
then to the neareft of my relations, namely, 
to B. the fon of fhemas and his htirs for 
ever, and after their deceafes to the uedreil 
Of kindred to me, firll male and then fe¬ 
male ; tbs houfe &c to defeend to the name 
of Eegte, to be kept up as long as the 
woild (hall endure, and never to be fold 
beiJ that B, the fon of 7 *. took a fee, 
Pitjlen d. BaiU v. FunsuHt T. ti {3^ tj 

Gt 2. C. B. 164 

11. A devife to A. and hit feirt, and if he 

die without heirs then to B, (his fon or 
brother &c) and bis bctis, pafles only an 
eftate*tail to A. H, 165 

And Gittgtr d. IPhilt v. Jf’hUt, T. 16 G, 2 . 
C. B. . * 352 

And Gtadright d. Cudridgt v. Geedtidgep 

H Mt 16 G, 2. C, B. . 370 

t2« But if the devife over be to a Granger, A, 
takes a fee. ' li, 

13 So if the devife over be to a perfnn cf ih* 
half blood ^ the firtb devife . ft, , 
ferred jto, n. u J 

14, A devife to A* and ins heir, 1 
die before ai then to J}, and 1 is 11 
a good executory devife.to B.; .. J 1, 
furrive the divifur it will defeend \ > B * 
heir, though die before the com<n ' v 
happens, Jf. tbe death «f A. befoi * 
Gofitttl* d. Gurnail v, IFaed, f. ti 14 
t £r. 2. C, B. ? I ( 

15 Exectitoiy devifes, wiren good. ( 7 . 2iq 
t6. y. S dsvifed Uftdvto A. tUl U. C. anJ U. 
attained their rcfpv^live a^^tes oi ai and 
thtn to D. C and D, and ihcb heitf equally 
to be divided between them as tenants m 
^'‘mmon» charged with the payment oi an 
5 atmuit/ 



INDSX TO THE PRIKCIPAL MATTERS. 


of lol. S. C. 'and D. equally <nd pro* 
portionahly out of their feveral eftaies: 
then he devHed other lands to A. in fee j 
and then gave all t^e reft refiduc and re* 
tnainder ol his real and perfonal eftate 
not before given to E, her heirs executors 
dtc, and diredted that his debtf &c fliould 
be paid out of the eftate given to A, ahd' 
jS. i it was holden that th/; deviie to B.y 
on hia dying before the devifor, was a lapfed ^ 
devife} and that the heir at law of the 
^levifor, not the refidnary devifee, was en* 
titled to (hare at not being difpolbd of 
by the will. d. Mvrrit v. UiiSifdeum, 
A£ i 5 G.t, C.B, Page 293 

17. The intent of the teftator it to be tak* 
en as things flood at the time of making 
bis will* and is not to be colledled from 
fubfequent accidents. tK 297 

16. When a teftator gives by his will all bis 
intereft in certain lands, fo that if he were to 
die immediately,nothing would remain un- 
dirpofed of, he cannot Intend to give any 
thing in thofe lands to his refidoaiy devifee. 

a. 

jg. The word ■** eftate*' in a will carries the 
fee. a. 296 

3C. A devife of lands to A. till B, attains 
the age of 21, and thtn to in fee, gives 
B. a ve'fted intereft, defcendibie to bis 

heirs if he die before 21. ii. 301 

21. Devife of freehold lands to the wife for 
life, and after her death to fuch child as 
his wife was enfient of in fee; frtvidtd 
that if fuch child as (hould happen to be 
bom as aforefaid (hould die before 2i*with* 
out iftue the reverfion of one third (hould 
go to the wife and the reverftoo of the two ^ 
other thirdf to the devifor's fitters i the wife I 
was qot enfient at all; h.fld that tbft re¬ 
mainder over depended on the birth of a 
child and it’s dying under 21 and without i 
•iSue ( and that aa tliofe events never hap¬ 
pened the remainder over did not take 
eiFedl;, but that the beirs at law of tbe-de-, 
vifor were entitled to. take. Rtt v. Ful^ 
Af. 15 P* 3®3 

22* T|je word “ or” in a will may be eon- 
ftrued ** and,” to effeduate die intention 
V the devffiMU si 311 


23. Under a ddvlle to A* far life, apid aftcf 
his deceafe to the male children of A, (iir- 
ceffively and* to‘their heirs, and in default 
of fuch male qhildren to the lemale chil* 

, dren of A, and their heirs, apd in cafe A, 
die without ilTue then to B, (tiie elder bro* 
ther of if-} In fee^ A, takes onl^ db eftate for 
life. ^J'/r d, V. 7 *. 16 

Gt 2. C B, Pagt 348 

24. The devifor, having devifid lands to his 

wife, added ** if my foil R. (the eidett^ 
happen* to die wi^iout heirs,'thep my fon 
y, Awll enjoy my landsit was bolden 
that Rt took only an eftate-tail, and that 
on his death wubout liTue, and without 
havKig levied a fine or fuftered a recovery, 
y, was entitled to recover from the devite 
of Rt d. GuJrJdgt f, Gaedridgf^ 

M. 16 2< ( 7 . B, 

25. Under 4 devife to ** A. for life, and then 
to his male children for their lives, and fo 
to the male chitdntn defending from them { 
on their deceafe or failure then to B, and 
the heirs male of his body for the fame term 
of life, and open the fame terms as the 
devifor intended for A. and his male 
cbilJreoi and in cafe B* and his male 
children failing, then to C. ard his male 
children, for the fame term of bis and their 
life and upon the fame term<<,” it was 
holden thijt A, look an eftjte-ta 1 for life 
only, and chat oq his death without male 
iftiie Zf. took ia eftate for life only. Gmd- 
lUle d. Crt/t V. JPoMutl, M, 19 G. i,. C, B, 

592 

26. A, having an only child (a daughter) 

devifed lands to a child with which hia' 
wife was then eoiant, if a mlfie { dar (/Ta 
ftmalt, then the lands were to be divided 
between B> and that female; and if they 
both dibd without iftiie^ then to C. in fee: 
the child was afterwards born, and was a 
male t and it was ruled tbaf he took a fee. 
Davht du Tally v. Haw^n, B, 19 G% 2 . 
C.J 5 . » ' 612 

• DEVISEE. * 

2.* A devifee of ail the devifor’s lands, in 
truft to fell and pay all the devilbr’s debts 
&c, cannot be fued under the flat. % fA 4 
W. fA e. 14. Gs/f^y. Atkmfm% H, 
18 G» 2> Gp jar 

• DIL Ar 
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^dilapida’tions. 

If a patronage or vievaga hopl^ be deftrey^ 
•ed by the default of the ^ncumbent, he ia 
bound to rehuild it. SiUers v» Lawnnctt T, 
14 » (if 17. 1. Ct M» P «/«430 * 

3. But if it be fatimed donNi and the ipcum-' 
benc’b^ ^t in fauht ihe^Etfle/taftical 
'Couth Vrill order a fifth part pf ihe profits 
of the Uviog to be fetsaiMtt b efier to rc* 
"build it. , ii» 

3. A^oi^ for dilapidatbnt may be fhabtab- 
ed in thecourta of common law. a^. 431 

4 And may be brought againft tite executors 
or adiobifiratots of the incumbent. ^ U, 

DISSENTERS. 

X. A baptift preacher qualified according to 
the fiat. 1 iK (f if. e. tS. is exempted from 
ferving all parilb dices, wheifier they ex> 
ified before or were created fince that fd, 
even though he be alfo engaged in trade. 
Kenioatd v. KntU/leSt E. 17 G. 2 . C, B, 

463 

DISTRESS, 

Ste Common, No. to. Costs, No. 9. 
Ehtuy, No, 3. Hbriot, No. 1. Pieao* 
iNO, No. 71. 

1. Deer m an incloled ground may be dif- 

trained for rent. Dav/Vi v. Pweit H.ii 
G, a. C. B. [ 4fi 

2. Corn fown by a tenant at wiJI ^wbo died 
before harvefi) and purcbafed by another 
perfon cannot be diftrained by the landlord 
for rent due to him from a fubiequcnt 
tenant, fib/sn v. Seuthby^ H. 12 G. 2. 

136 

3. Goods taken in execution cannot.be dir> 

trained for rent. ib. 

4. Nor cattle diflrabed damage feafant. ib. 

5. Implementa bf trade cannot be diftrained 
for rent if they he b afiual ufe, or if there 
be any other fuRcient diftrefs on the pre* 
mifes at the time. Sim^en v. Harttppt M. 
tS G. 2. G. B. 

•fi. But if they be not in adual ufe, and if 
thefe be no other fufficient diftrefs on the 
ipremiVes, tbeh they may be tfiftraiocd for 
rent, ‘' ' ih. 

7. They ate only privilegsdT'Vnb modo. ih 

5«5 


•8, But things annexed to the freeln)ll,or|thb^ 
defivfired toa'peffim exercifinga trade raw 
carried or worked updn the way of his Wade, 
*are abfoiutely free from diftrefr, Pigi 513 

9. So were cocks or fliesves of corn before 

* the fiat. vW, & M r.s. ' . tk. 

•to. Goods .brought to a public fair for fate , 

cannot be diftrained by the owner of the 
foil and fair t for every perAan has of com* 
men right a liberty of carrying hit goods 
to a'pubiio fair for fate. Aujiin v. Whiitrtdt 
T. tt G: a. GiTB. 633 

It. A diftrefs and fate given by ftatute are 111 
the nature of an execution. v. Gwf* 

ftigt, M, G. 2. G, B. 836 

10 . Parilb officers levying a poor rate under 

a warrant of diftrefr miy retain of the goods 
‘fold the* necefiary expencei of the diftrefa 
and fate. ib, 

13. Whether goodi taken as a diftrefs on a 

eonviSioD under an ad of pailisment can 
be jreplevied ? Ptar/m v. Rebtrts, B. 
aS G. 3 . G. B, 673 

14. No} /mb, [Cafes referred to in n. A] ib, 

DISTRESS, JVtrrmtrft 

See Warrant. 

DROVER, 

See Bankrupt, No. 13. 

EASTER OFFERING, 

Set Fib, No. 5. 

EiECTMENT, 

Su EmtrV. 

. entry. 

' 1. J.hy will ghK^.a ieafehold eftate to B, hia 
eucotors fee., fubjed to a rent.«harge to 
his wife dunng her widowhood, with power 
to the widow to enter for Don>payinent, 
and to enjoy &c. until the arrears were 
fatitfied} and alter the widow’s marriage or 
death he willed that E- fiiould pay the rent* 
charge to G. his executors See .} the widow 
married, on which G. received tbg f«oe» 
charge during hia life, and then G. died 
yrithout difpofing of the renthcharge, ap¬ 
pointing D, bis executor \ held that D, had 
no right of entry for non-payment of the 
8 R r(.n;.ch»'£«j 
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tetit-dufee. fhpU'f* M »8' ^ 

G,t.C.B. f«##fOO 

a. H A bid tad a righf of eottjf, a prevwu* 
ijeimod of the ttot-chargp Mv® ^ 

neceiTiry^ SmA, 

3. D. th’e extcirtoT is entUled tn the leot- 
charge; yimi.; apd may diftta'O for it. i 4 . 1 

4. A right of entry for non-payment iwift be 

taken ftriAiy. 5®7 

ERROR, f^W/e/. 

I, A writ of error is not a fnpcrfedeaa until 
allowance or notice of it. MtTtUH v. 
j|/. 15 (?. %. C. S. *7 • 

a. And if the (hertf has levied mtder a fi. fa. 
after the iflinng, bm before the allowance, 
«fa wiitof erior, he wft proceed to fell 
(he goods. 

escape. 


evipence ^ 

I. In an a^ion fof flaader the deuftndwl fl«f 
Hndcf the genial ioKjvideneceh* 

occafioo awtiMiwiet of fphMtwgehotearda. 

i. But* be cannot ^ve evideaeo of the^trnth 
of the fod| on genial whtte 
<be woTdi dotp^t lelut^ or ttcafon. • 

Nor TO iOlfta where the woidi do not ini- 
pnrt fe^ or treafon. ii* as "• 

4. The nil! priua,record and the poBeaipdorf- 
ed are evidence* to prove that,tSe capfc was 
. tried, but are not evidence to prove that a 
veijd^ *** g'ven. Fifitr v» Kutbingmant 
; C,S. 367 

* 5. A copy of the potlyakea at ab^ugb elec¬ 
tion, examined l|th the original^ and figned 
by the returning officer, \» adtpiffible evi¬ 
dence in an afiioo for bribfry* Mted v. 
Riinnptt M> tj G% z. C. B. 4»4 


Stt Arkest, No. z, 3* 

estoppel, 

Sm Pleading, No. 6. 

1, Though a party 10 a deed be not tftopped 
by a itMtal recital, be itefiopped by the 
tecicai of a fmrtuuler faff in that de^d to | 
deny Inch fsS. Stell<f v. JFriihtt Tf. lO ■ 

II G. z. C. 8. 9 

2. Therefore, where it waa recited in the 
condioon of a bond ibat the obligor bad 
received divers fumsof money for the ob¬ 
ligee which be had not brought to account, 
but nckoowiedgod that a b^ance was due 
<0 the obHgee. it was holden Aat the pb- 
ligor w« efiopped to fay tbat he had not re¬ 
ceived any money for the |fe of the obligee. 

f*. 

3. If a defendant, wbois arrefled by a wrong 
addition to his name, put in bail thus, 
« A, B. gent, who was arrefted *bjr ibe 
name of A B. clerk," he is not therehf 
♦flopped to plead in abatement to theorigW 
ral aftion that he wis fued by the wrong 
nddition. Smuhfin v. Smttb^ B. 17 C. a. 
C. B.* 

4. Whether he be efiopped to plead this in 
^ abatement in an adKon^nt^ bail-boodt 

a.. »*• 


6. Pafol evrience may be given to prove the 

voting. Btmb, A. 

7. The original precept from the flieriff to the 

returning oftcer of a borough, to proceed to 
an cleAion, it admiffible in evidence to 
prove the allegalton in a dedararion that 
fuch a precept ifliied fite. A 426 

8. An alleeation in a declaration (for a mali¬ 
cious pr^cutionl that the plaintiiF « by a 
jury of the (aid^coonty &e. VIrai duly and 
in a lawful maanea acquitted" is provoi by 
tpe pwdnaioh of the i**otd by which it 
appeared that ^ thnjwy fontid the plaintiff 
not gnilty" and upon that judgment was 
entered “ that the pU'ntiff fiMW*** 8® there- 

* of acquitted," Uznur v. Frmht A. i8 

I G. a. C. B, 5*7 

q. The depofitiona of wttndTes profeffing the 
Gm» religiqni who wieiU fwotn at cording 
to the ceremoniea of thefif religion taken 
under a eommiffion out of Cbaocety, miy 
be read as evidence heie. OmitM v. 
Barkiff ii* l8 G. z. CbtHC, * 538 

Ib, In an tfiiion on the cafe for enticing away 
the plaiotiff^s wife thp decUraiions of the 
wifcarenotadmiibteinevWqnce. JFnf- 
V. BE G4* su C» £• 



IKDEX to tub PRlKOipXil MATrifeli' 
ftKfiCtJTlON, 


<i«FftAeTiee, Na i, . 

t. OAmIs are bound by tbf ^feiivery of the 
«ritof fieri ficias to the ^wtlR^ and there-, 
fore he may execute tte mk notWitliftand- 
tlae <|cath of the and 

before (he return, AniiX Silufij/t H, 12 
•G. a. G. B, , ^ 

' 3. If a IherifF levy utitfer a fieri facias alier 
the ilTuint, but befoK the allowance, df a 
‘writ oi^ ertor, be muft proceed to fall the 
gooda« Mtriim v. Suwntt Jd. &, a. 
G. A. j *?o 

An exccu^n, oncC regularly begun, mufi 
be completed. ib. 

EXECUTOR, 

Stt Abatement, No. 3, 4.* Limita¬ 
tions, Stet. of, No. 2, 3. Plaad- 
iNO, No. t6, 17, iS, 19, P&oMis>- ; 
oAY Note, No. 5. 

I. An executor may recover in his own name 
money due to the tefiator in his life-time 
aifd received by the* defendant afierwardl, 
Unpman v. Tbrnp/tOy T, it (f it G> a. 
•C B. 103 

A. InQ^nces where the executor may fue in 
bis own name. ib* n< 2. 104 

3. Whtre an executor feet in his own name 
ftr money doe to th# tiftatrX life¬ 
time and received by the deMdsat hfter- 
wards, the defendant cannot feloff a debt 
due to him from the teftaror. fe. tc6 
If a bond begivcn by the hufband (on mar¬ 
riage) to truftees,* conditioned U Utvb th$ 
intMdtd wifi a fuln of money, and the wife ' 
be pisde the exeedtrix of the obligor, (be 
may retain the amount of the bond, and 
plead fech retainer to an aAion brought 
againft her by another hd^hd-enedtlof of the 
hufband. ih/Urritti‘*t» 

6 . a. C. A. ' ' 

5. Alitet if the bond b)S Oonditiootd l« pjty 
tie fmfitet the moiuy in iniH for the wife: 
but in fneh cafe the wife nuy pay the 
trafioes out of the affitta, tw ,( 4 y ent of her 
,WW0 money and retiKn afleu pro laoto, or 


confeft judgment to fee truii^ ^0 uSitt 
fee rffets. p^, luf 

6. The Court refufeiJ to order the admlM'* 
itrerOT of a bailiff (to vabom an ekectlitton ” 
had been delivered) to pay Over to the plain- ' 
tIflF the money which be had received* after 
the baihfF’s death, /dam v, Su/ajiut Af, 
13 i?* X, d-. Bt 

7. Nor woul^ tho Ccairt grant tn arttach- 
tnent againft an^adminiftiXtor for not per¬ 
forming a rule of Court entered into by the 

.• intefiate. Newtan v. ff^ir, H. 15 {?, 2. 
C. A , 315 

8. Bat he may make himfelf liable to coftt, 
by applying to be made party to a rule of 
Court in which coftt are referved. BmaleiU 

Af, 19 &, 2. GIb, a, e. 

^ * ' p6 

9. He may alfe make himfelf liable to the 

plaintiff’s demand by fiibmitiing hu tefta- 
lor’s dilutes fe arhitfedon and binding 
himfelf to perform'the award. (Cafea re¬ 
ferred to tnj n.u. 317 

10. There may be the like judgment a$ in 
cafe of a noeffuit agariift an executor pUin- 
tilP, for not going on to trial, under flat. 
24^, a, Ctiy,, but without coftt. /few- 
0rd V, BabatrUi H. 15 G, t C. B. 316 

tl. Plaintiff executor does not pay the coftt 
of a nonfiiit. ^Cafes referred to^j id. 

” n. At 

12. BM} be pays the coda of a nonprefe- ib. 

13. And eofis for not goittgto trial accorihng 

to notice. ' ib. 

14. AM executor ia liable to be feed for a 

iebt'Or duly feat the teftxtor ought to have 
paid or performed. Sellere v. Lameneet T. 
iB (B llfGt a^i C. B. 421 

ij. Though he ds notibr a meie tort of hit 
(efiator. - U, 

BBECUTOtY DEVISE, 

SmDpvub, No. 141, ti , 

' EXTINGUI'SHMEMT, 

fe»Ct}aT0M|^m 17,18,' 

' 

F 

. EADTOR, 

Bal BAPEftIftir, No. 1,3, 3,4,5,6. 

FAIR, 



iTNlDErX .T;^': Tira;;Ptll,Jfr|f 


\ 'f • 


'it, i^loii (ins y diaitfW^: rjgUt t li* 

' ‘^ P^* 

'fait for Tale; apd goo^ fii.'IMitittt t 1 i<^ 
. 'tanitot bq ..diftratned, 'damage leaiant,‘, 4 f 
ihe owner of IChe foil and iai/1’ 

■mim 4 ^ 7 . u G. a. C. S, ' P^a 
' .t,' Bat be cannot' ercA l^i'ikr 'i^ce "^blei 
there for ^e purpdfe ielcpoMg''bn 
thereon'foe fale» wUfatHilt . the 
the dwner pf^'foe foil! if 
owner mayniintaia trdpafs agafoft iiim^ 
{Cafe^>^erted.to] ii.' i«'‘‘6s8- 


'. • r ' **■,' .• 

- ■ ’■ , 


>FALSE IM^RISOI^MEi^ta^ 
ACTIOM 4»lfo p^. No. A. 






' .''E'EE/ ,,,,,., 

<i. ;Np ’huriid foe ia due dt eefofopn law. 

. afeafonut v,.Cm>thinitf .M, i8 G> a. & S, 

^'■^ ^' - ■- ; 

A, But it maf be dtte bj cttfoaii} fo iiqr 
ticularparifli. . ' . , <•' tf. 

j. The burial foes iaEiforGt#g^B/Mi^a^ 
are by Hat. 3 G.^i, "u ig. .tojlwElfod by,, 
certainxbmmiffionen. ^ - (.; . .fA. ' 

A cuftom, that every maA iohabltiog |n 
foe parifli of A., who*«names by lieeafo jfo 
another pariib, foall pay 5 r. to foe refow* 
>«f A, for in i«(^iA of foe laid isatr 
riage'i^abad. ti'v;^Di^i 

io- ’G,.%, C. B. ■ ', - ■ Aa^t. 

But a cuftooty that every ^fohdbi^ of 'a 
parilh of the' age of ti (of aai^jii^. fo^ 
ligiona fedl) ^11 pay on 

JSa^iT (^yrktg, la gbodi, vi 

Saj, M. ai fr.-a. C. B. . -'2 


an.^edfpi^ 




■' kt' i?'"' ’*' ' ‘’il'>'‘''dfot 

.,v 'i«fe rtrf J>tmtr I 'Woly; 

■'I'".,. ''■ ' 34 -* ,. 

y.. Snfok « fi{M 4 i llrangera. ik,. . 

'■v' 143 


t/Tifofi^t«f liihiirg in the foa ii a r^ht 
:^'(»amiott fo'4ll foe fciAgh ful^<ar. 0 ^trd 
!, », Crt^Uf ^T, 14 £jr 1,5 G, ti .C, B. a48 
' 4 » ^d therefore a pfeTcriptioa for foeh a 
4 -at ottiiex^ dO'Cer^ ia 

•badf, ■ • ' •»d. 

:■• ^'fORji’Ep.ON,’ 

£w Pl.KAJWtM},,Nfo I. ’ 






. FERRT. 

' B// PcEADittOy Nd'..83. 84 . 

■ EiNE,,^vv';_, ■'■ 

Btt CoviNAOT, tio. I ilfol$^,^gpyt!W*v{ 

■J. A finelevied'hyafoipefoveifiyfohienti'fo*^,^ ,■,,; 's;,. ^ '■■■:?•■■ ■ 


bfotif.fob 


htifoafid 

trtif V. i' 4 o - 

^ -A fine.levi^'% an-lifoi' ' 



ig^Gar, it, e, 3, 
l}|^jf||«!j^|^'^ I aBedU 

jhg l^ te SgiiB VC. 

mfoiiai ;>k', 4 a 8 ..’ 0 .•. 




G ENtOO, 

'■.' '' 

V ^' ' , ' 4 ■ 

' f 'l^', ,1 

, ""V. '' ■',. 

. .,. .',^"iIEiR 4 /''' 

DiyifjifjN'o. 4,' 

^Vi’ A^ lord''<|iiy jte''fo'foefo.W>j||^n'foi^' 


.fo 

* , i‘, ' .- r^',' "'/■ , 'ft. ?< ' 

‘if , "k , ' ( s' 1 1' *'*'■■"■■: ' i“-' 'll / 

’ ■ ' ; f' ' ' ‘r ’ »'■ i'\ ' >ll'^^' 
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'Hetiols arrfervifles and part of ibn tenure, 
Iktd fuch new ferriee. cannot be created or 
beriots referved fince the fiatute of quia 
Itnptores terrarutn, ^ Fe^i 194 

3. If a betiot be rorerved bjr Hleed ftnee that 
ilatute, payable by the tenant in fee, it 

be confidered as rent, and then tbe Uud* 
}or4*ca«n0t feizc, but mtift |rithee<diliraid[ 
Of bring an aSion^for non-p^naent. 1% 

4, « Ileriot’* derived from in* Saxon 

“an army” and **geat” which figntfie' 
“ pfovifion.” fi< 

b 

HIGHWAY, 

See Way. * 

HOSPITAL, 

Sif Q;'are Impedit. 

I & j 

JEOFAILS. 

St/ Amehdment. 

INDICTMENT, 

S// PtFAl>X^C, Nd. 93, 94. 

INFANT, 

S// Fine, No. 2. 

• 

INFERIOR COURT. 

. I. A defendant in trerpafs, who jullifies un-’er 
proceis of an inferior courtj admits the 
trefpafs by pleading that he delivered tbe 
warrant to tbe olTtcers, to whom it was 
direded, to be executed. Rm/ v. Ynr/r, 
T. 10 £jt n G. 2. C. 5 . >5 

®. When the party (the plaintifT below) 
pleads a joftiiication under the proccA of 
an iiifetior court, he muft (hew that the 
caufe of adion arnfe within the ju ifdidion 
of that court. Mjravia v, S.eprr, M. 11 
G. 2. C, B, • 3V 

3. And jo muft the attorney for the plaintiff 

below, or a iirangcr: ^ ii. 

4. But the oSirer§ of the court need not. ib. 

3. The defendant beiow is,noc,concluded by 

the judgment (a^amft him) of an inferior 
court-net' of teco'rd, but may plead that 


the ceOTe of a^on did not arUhi ^ 
jurifdidioii, ‘{/Ab'iiRnr v, Ctrl, 3* 

* tB. i?»3, ' 36. h. 0. 

($. Nor by the jAlgihieflt qf an iofbrior ewurt 
of record, even though be pleaded twlow, 

, ib. 3$. n. t, 

7, -In a^lea qf juflifUatton under tik proceA 
of ao htferior court it is neceOary to fiatu 
the nature qf the jurifdidion of the cqupC. 

* ' *>.37 

8. A capias cannot be fued out of an inferior 

court without a precedeag fummons to war* 
rant it. m ' ’ i 

9 And if it be pleaded that atitme court the 
plaintiff below levied hW pfiint, and fUeh 
proretdings were therefipon had-that at Ae 
fam/ e/ftrt a capias ifiued, it is bsd, and it 
will not be intended that a fummona ifliied 
firft} ib. and MturfoU v. Bajnat, and M/ir» 
phy V, Fittgirald, ib, q, a, 

to. But if it be pleaded that the capias iflued 
at a fub/f^Mtni tiartf it will be intended 
that a fummons ifiued fiift. Tttl/y v. 
Foxall^ Y. 31 fS 32 G. 2. C. B. 688 

11. An officer of an inferior court juBified 

under a precept fiateJ to beat date JF/bru^ 
aty 26th, ilTuing out of a court held Ff> 
bruary 24th} held that the procefs was 
void and the juftification bad. Mtrft v. 
Jam/if Ak 12 G. x. C. B. 122 

12. An officer of an inferior court cantux 
juflify under piocefs that is void, thougff 
he may under procefs that is only voidable. 

tb. 125 

13. Though an officer is jullified in ading 

under erroneous procefs, it muft be in a 
cafe where (he court, out of which k 
iflued, bad jurifdifiiun. ii, 128 

14. Whether it be not neceflary for the 
officer of an inferior coui^ to whom a 
precept is immediately diredled, to (hew a 

. precept returned, under which he juflife. i 

lb. 127 

15. Jt is neceflary. -CCafcs lefcrreJ to.] tb. 

r. a. 

16. A precept oqt of an inferior court “ to 
attach «r difl-raio’' the goods of the defend- 
,ant, to compe} bis appears ice, is good. 
Jabaftit V. lf*arn/r^ H. 18 G. 2. C. P>. 

5*8 

8 S 17. If 
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f7. If \t be ft«tt 4 in n tb«t a 
ifMed OVA of an )|i|feriar cowft, -ii: »ill W 
underfiood that it wat ifiaed b| tbn Judg# 
«f^ coarc. PajitSAi 

INHABITANTS, 

Su CtMTou, No. i, St 3 ^, 4 > S. I 3 «'s 4 » < 5 * 
*6,17- 

INSOI^VENT, ‘ 

ii 

Set Plx&oinc, No. bo, 6i. 

f 

INSURANCE. 

Infuraoce «ti a (hip {a priaaleorj at and 
from JamaUa to any porta itc it («a Of 
(hore, cruizing for four inontbt, without 
further account iic iifb, (irei from average, 
•{before 19 Get. 2. er|7.I J the infured bad 
intereft in ibt fitip to the amount lafufC^t 
.during the four months the crew mutinied* 
brought the fltip by force into yanMirn, 
.and haviog carried away the arma &e de* 
jffited’her, by which the further erwee was 
prevented t held that the alTured could not 
recover, os the (hip wat in fafeiy in her 
.proper port at the end of the four motitha. 
Pa/r V. Kit^eNMi in error. Qm, Stm> 
£, 25 Gt 2. 

JOINDER 

a. Trover and detinue cannot be joineS in 
* the fane aftion. Xettie v. Brm/ail, M. 

12 G. a. C. B. lao 

a. Only thofe caufea of adion can be joined 
that admit the fame pleat, 

3. And the fame judgment alfi). *' iP, n, n. 

JUDGMENT. 

j. The Court permuted judgment to be en> 
toed up on a warrant of attorney againft a 
defendant in Jamaica, on an affidavit that 
be was alive five months before. Rtwmkll 
T. Ptw'llt H, iiG. 2. C. B. £6 

a. The Court will 'ordeT judgment to be 
^ entered up for the plaintiff in trcfpafa, not- 
withftanding ■ Ucrdid foe the defendant on 
• plea of jnftification, if the juAificetiOo be 
bad in ifw. BmdPeHt v. APVKr, 7 , r6 G» 2. 
C. £• S ®4 


Thongii $ phiol^'or defe«dM pniy $ 
wrong, judgthent, tho Conn tntifi giro 
fuch jodginent ae.the party it entitled to* 
Xapuft, Peiuterf&. 16 6. g C.B, P-gio 
4. And therffAtO if* the defeodant, in a de- 
*mom» to a declaration, fyJgmeni ef 
the Seelaf'iftitHf and ilat it may he 
* and the plj^ff j<dn in defflurrer* ynd the 
declanttion 4)0 ffhOd, the dourt wrll gife 
judgmompii chief in.lhrDttr of the plaincifil 
* ii. 

5« By Ihu.'* 15 G. 2. r. id. fiir rc^ilding 
Biandfepi then lately burned down, com-' 
ffliffioners efere appointed (who were tnlidc 
a eburhof record) to fetile idl differencei 
and i^andt dec between all perfons their 
heirs executors adminifiratnrs fucceffors or 
affigns todching the building &c, and au¬ 
thority waejgiven to them to dneQ any altera¬ 
tions in ihe*foundatioiis of the new butld- 
ing^r&c, by talcing or giving ground from 
one to another, and ordering lati'f-fhion to 
be made by one to the other &c; under 
this a^ the Court ordered the fum of loo /. 
to_ be paid by A. the executor of the late 
vicar of B. (wbofe houfe waa burned down 
in hit life* time}{to C. Ihe fuccieding vica* ; 
held ift. that the order (the judgment) 
was condufive on A. perfunally, though it 
.did not appear on the record that A, had 
received npejs to that imount •, adly. that 
C. tnigbt maintain debt againft A. for that 
fum } and gd^, that A. could not pl^ad t6 
fuch affi^ a bodd debt of the teftator 
flill unpaid and no afiets ultra, ^elert v« 
Lamente^ T, 16 fd 17 G. 2. C. B, 413 

6. A judgment (igned»in term time relate! 

back to the (itft day of term, and a judg. 
ment figned in the vacation relates to the 
fiift day of the preceding term. Faan v. 
Aitin/en, M. 17 G. 2. C, B, 4x7 

Savilv, fPilijbiret B. ifyG.^%. C, B. ii, 

. 42S. n. a* 

7. And therefore the Court will pot fet afide 

a judgment figned after (he death of the 
defendant when by fuch lelatioifit becooiei 
a. judgment tff the pMceding term when 
the defendant was alive. ik 

8. In this refp ft there is no difierence hei- 
tween an a^erfe judgnept and a judgment 

figned 
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under t werrint of attumcjr. Bhil v, 
MptT, i6Cf 17 G. 2.0,^4 n. a 

•9. Form of judgment in rapleeito. 481^ 2 
4d. if a dectaraitoQon a fi|tate eonehudoeon* 
tri formam ftatutif and the deftndadt be^ 
fnind guilty, the jodgmeat need A<tt fo 
iconclude. MfddkttH v, fffm Bart{ to 
error5 mm. JEf. 19 G.t.. 599 

«I. The judgment in an aAion on the cafe 
on ftatute, biooght Br the pattjti'grieved, 
muy be in mifericordti. ii, 600 

JUDGMENT «r i'tt Cofi »f a Ninfuit, 
S$t ExBCVToa, No. 10. * 

*. 

JURISDICTION, • 

Su Action, No. 3. Coonizancb. 
Court. 

JUROR. * 

I. The Conrt fet afide the verdid, betftufe 
one of the jurymen wae not returned on 
the niil prius panel but anfwered to the 
name of a perfon who waa. Narmn v, 
Btamantt M, 18 G. a. C, B. 484 

n. ^jt where one of ^he jurors, whoTe chrif- 
ttan name was Harry^ was named Umry in 
the venire, habeas corpora, and the poftea, 
the Court refufed to fet afide the verdict 
given by him and 11 other j^ymen pro* 
perly named, ff'ray v. Them, M.i 1 i G’. 2. 
C. li. • 488 

3. The Court will not now receive the affi. 
davit of a juror tefpeSing the mifeonduS 
of the jurymen. [Cafes referred to n. e.] 

487 

J-USTICE, 

'Stt Replevin, Na 2. 

. K 

KING. 

1. The defendant cannot plead feverfil matters 
under the* fiat. 4 (f 5 ife. e. 16. when the 
ICing it plaintiff, Kmg v. Tht jfrtb- 
bijbtp afYari% H. 18 G. 2. C. 5 . 533 

4. A nifi prius cannot be granted where the 

King it a party. ^ ik, 535 


3. Tlte Kl% it nett included id fttilatetr 
weMtiahing mwAf lifntBkt* 

t 

r 1 

landlord and tenant, 

8 u Notice r< qmt. Lt ass. 

I. If tbeeftate of'* tentufeut will bedeter- 
mihed either by hit deidb pr by the tdl of 
the landlord, he ul^his executors may reap 
tife corn Town by him. Eauan v. Sntbfy^ 
N. 12 G. 2, C. S, 136 

t. And therefore the torn fown by a ^tnant 
at will (who died before barveft) and |lur* 
chafed by another perfon canneit.be di* 
ffralned by the landlord for rent due tn 
him from a fubfeiivent tenant. ik 

LEASE, 

8tt NbTtcB to (ttiir. 

1. A tenant for life, having fower«» grant 

bididing leafes for 61 years referving the 
beft improved ground rent, granted a leafe 
for that terfflf which was not exprefled to 
be « building leafe but which contained a 
covenant by the leflee to keep in repair the 
deaaifed premifes (old houfeii) ar /ueh attar 
baaifa aiftauU la lath during lia farm } held 
that this was not a building kalis within the 
power. Jonas d« Ctofar v. Varnaj^ T, i z 
& 13 G. 2. C* B* ‘ 169 

2. Such a leafe being granted by a tenant for 

life A'bo had a bare naked pomr without 
any legal Aterefi it void, and not capable 
of confirmation by the remainder man ac* 
erptingvrent. ii. 176 

3. A voidable leafe may be made good by ac« 

cepmim of tent, ik 

LEGACY, '* 

Sr/DansE. Marbiaob, No. t, 2, 3, 4. 

tlBEEUM TENEMENTUAd, 

Saa PlsadIno, No. Aj, 64, 65. 

• ' ' LICENSE. 

I. If Hcattfe B. to enter his boule to fell 
gdodi, Ef may take affifiahts, if oeceffary, 

fot 
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4 w ihe purport of felling jhe goods. £lrn«, 
ntttv.Grevtr, lit Ig G- *• Ct B. P<®f >l9S 

1. Alitor, where the licenic to 'eirier is n^tTor 

profit but pleafure. {*0010 0. j ./ 

♦ 

^LIMITATIONS, , 

SppPleadinc, No. i6, 17* 19-* 

а. Where ihe ftaiuie of limitations h pleaded 

to an aAion ^lought by an executor on a 
promife ma^c to h« tettator,) the fix years arc < 
coiHtiUted from the time when thecaufeof 
a£Uon arofe, and noftram the lime of ob¬ 
taining the probate of the will. Hickman 
V, Walker^ M. M 2 . C. fl- 27 

2. But where an adion commenced in time, 
abates by the death of*ilie teftacor or iittef- 
tate,’ it may be revived by the executor or 
adminiftrator within a year afterwards, 
[notctf.] 

3. If defendant plead the ftatute of limitations 
to an aSion brought* by an executor on a 
promife made to the 'teftator, the plaintiff 

' cannot reply a fubrequent promife to him- 
fclfp becaufe that would be a departure in 
pleading. Hiikwan v. Walktu 27 

4. In pleading a writ fued out within 6 j^ears 

after the caufe of action arofe, in order to 
fave the fiatuie of limiutions, itis neceflary 
to allege that the writ was returned* Kar^ 
vtr Vs Jmei^ T. 14 15 G. 2. C. 2 ?. 255 

A capias, without an original^ is fufficient 
for this purpofe. \h. 257 

б. Even though the capias be returnable on a 

common return day, and not on a day cer¬ 
tain > for fuch a writ is only voidable not 
Void. 258 

LOR D, 

tu Common. "Court, No. t, 2^ 3, 4. 
Weriot. ManoRw 

I 

M , 

MANOR, 

Sm Coprt, N«. t, 2^ 3, 4. Custom* 
No. 12. . 

3. Common of ptfiurc* Wlfi^ont land, majr be 
paroel of a manor, though denufed and dc- 


* mifable bjr copy of coururoll. , 

V. H. 15 (?. 2. C. B, P^i. 333 

2. Thing* mewly Incorporeal may^bc granted 
by copy of-'Coi|^t>roII. if, 324 

' '* MARKET, 

Set ^AlR. ' . 

.... , . 

i MARRIAGE,* 

i 9 «£x&outob, No,,4, 5. 

1. A beqticfi of money, to be rttifed out of 
land, to daughters ** when and as fooo as 
they ihould marry with confent of truflees, 
and if^tl^y iliculd die before marriage with 
fuc^confent’* then the portions Ihould not 
be^raifed ; two of the daughters married - 
without confent; held that they were not 
entitled to their portions. Jtlervi.y v. /Jion^ 
7 >. Ills 12 G.i, Chanc .83 

2. But if ifec7 furvived thdr huftands, and 
qiarried again with fuch confent, then they 
would be entitled. 

3. Where there is a devife on condition of 
marrying with confent, and no devife over, 
itiscvidcnce of the teilator's intention that 
ihc condition is only in terrorem. ib, 95, 

’95 

4. When the refiduary legatee is the perfon to 
confent to or diflent from themarri<!ge, wbc« 
ther it be pot necelFary for him to (hew 
fome reafonable caufe of objedlion'? 

98 

5. A cufiom, that every man inhabiting in 

the parifh of A,, .who marries by licenib in 
another parilb, (hall pay 5/. to the reftor of 
A. for and in regard of the fatd marriage, 
it bad, Riibardt tj. t. y, JDsvej, H. 20 
G, 2. C, B, 622 

MESNE PROFITS. 

1. When a remainder man has made an 8c> 
tual entry to avoid a fine,« Ourt tf Equity 
will decree the wrongful poffcflbr to 'accuuot 
to him for the rents and piofirs from the 
time when his tide fiifl accrued, even thofe 
that accrued befcre.he maife the entry, 

** Dtrmer v. FtruJ,u.* n, a, -343 

2 . .But in a Cauri ^ Law the party can only 
recover the profits that acermd after fuch 
aaaal eifiry; [Cafe referred to.] . lA 

* M11, L, 
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MILL, . 

S» CviTOM, No: 15, 16, 17, 18. 

MISTRIAL, 

hf T&IAt. I 

MONTHS,* 

Sa CoVEKANT, No. 9. 

N ■ 

4 • 

NAME, 

Fielding, No. 89. 

j. A man cannot have two Cbriflian names. 
Evam V. King^ B. 18 G. 2. C? B. 554 

NEGATIVE, 

Stt Verdict Special. 

NISI PRIUS, 
S«Evidence^ No. 4. • 

NOTICE TO QUIT. 

1. Demifefrom A. fo B. for 21 years if both 
Ibould fo long live; but if either Ihould die 
before the end of the term, then the heirs 
executors &c. of the perfon dying Ihould 
^ve 12 months’ nonce to quit j held that 
the leafe could only be determined by 12 
months’ notice given by iii rtpufmtathes 
of the party dying before the end of the term a 
and confcquenily that fuch notfee given by 
the leffor to the reprefentatives of the leffee 
(who died during the term) did not deter¬ 
mine it. Btg^ d. Staff V. Btniottf ii 

6 . 2. C. B, 43 

2. Where power is given to a party to detei- 
mine a leafe on giving a notice »« wilingt 
he cannot determine it by a parol notice. 

ib. 44 

. O 

OFFICE, 

Stt Dissenters. 

4. An agreement with the warden of the Fleet 
(who held only for life ondcr the crowi^ 

‘ that for a fum of money he wduld furrendcr 
*the office to the Kingi to the intent that be 


tbould procure from the King a grant of 
the office to the purebafer, is void^ by ftaf. 
^ & 6 Eda fit Ca rft i t chough that office 
has been» and ti^ey bfi granted to a Tufa* 

^ jefl in fee. Huigins v. Bmbtidgti /i 14 
Ga 2a C. B* Fagi 241 

2a And a bortd given to fecure the payment of 
fuch confideration money cannot be enforced 
in a epure of law. ih* 

3* It is not Sufficient in a glea to an adlion on 
fuch a bond to ftate generally that the cafe 
is laithin the ftatuce: the defendant mud 
fee forth in hts^a fadls to Ihew that the 
. cafe is within the ftatute. ib, 247 

4. The exception in the Aac««5 bf 6 &d, 6< 

. Ca i6.y that the ad fliall not extend to any 

office of which aOy perfon is fcizcd of any 
eftate of inheritances means only offices^ of 
which fubjeBs are feifed of eftates of inhe¬ 
ritance. ib^ 246 

5. The office of regifti'ar of an archdeaconry 

is an office within the meaning of that fta- 
tute. Layng v. Paim^ T. 18 £3^ 19 0 . 2. 
C. B, 573 

6. A court of equity has interpofed in fume 

cafes n^here it has been thought the courts 
of law could not. [Cafes referred to in 
n* cJ] ii. 577 

7. A bond given by any of the officers men¬ 
tioned in that ftatutCp for fecuring^tl tho 
profits of the office to the perfon appoincing« 

I is Void by the flatute. ii^ 

8. So is a bond given by fuch an officer to 

furrender whenever the perfon appointing 
(hall choofe. ^ ib, 574 

‘9. An officer., having a certain falary or pro- 
,' iits» may ffiake a deputation of the office 
' referving a fum not exceeding the certain 
profits. I Cafe referred to n. j ib. 576 
JO. S0| where the profits are uncertain^ he 
* may granCthe^office tJ a deputy, referving 
^ it»y fum out of th prof is, ) ib. 

,11. Btir where the profits are uncertain, he 
< cannot grant the office &c« to a deputy, re 
; ferving a certain fum* at all events. ib^ 

A 

i. ORDER, 

Stf Judgment, No. 5> 

•f 


OYER. 
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OVER. 

«* A defendant, who praya oyer of a deed, U 
ontttled |e a copy vS the at>eftatton and of* 
the naanea of the witneflls, as well «s of 
every other pan of the deed. L»»gmre v, 
Rijyrn, <?. 2. C, Bl f^raUS 

e 

P 

a 

PAPIST. 

A papift, who has not tt^en the oaths'See, 
(under an incapacity to hold under ftat. 
II 6f 12 3<) may Awyr lands to a pro- , 

teftant. Mallm d.’ Morft> v. Bringlotf E. 

liG.a. C. fl, 75 

a. He may fell to a proteSant, by ftat. 3 (?. i. 
r. l8. 

3. He may devife for payment of his debts to 
proteftants. 

4. And may charge lands by a bond dtc, 
Smb. 

5. A proteftant may devife lands to be fold 

for payment of his debts to papifts. [Cafes 
cited.] 8a. n. e. 

.New oaths to be taken by papifts by ftat. 
18 Gi 3. r. 60ti and 31 G, 3. c. 3a. 

ib. 78. n. 

.PARSON, 

Ji$t Dilapidations. ' 

PARTITION, 

Award, No. la. Deed, No. a; 

4 

•PARTY gruvedt 
Su Costs, No. 7,8. 

'J*AYMENT. 

Su Covenant, No 8, 9. 

PAYMENT »/ mmty intt Cntrt, 

Ste Costs, No. a, 3 » 4 » S* 

r 

PENALTY, 

t* 

'.Rrr Bye-law, No. 


' PLEADING, 
dwA batimemt, Account,No. 5. 
auMPsiT,, No. 6. jCjMMuN, No. 3. to. 
COSTpM, No. 9. Dkpbazancs, No.g. 

• Detinue, Np. I, &. Estoppel. Exe¬ 
cutor, No. 4, 5. Interior Court. 
Jvdomcnt, No. 2, 3, 4, 5. 9, 10, II. 

, Profbrt. TdoVEE. • • 

1. A deman^nt in formedon, who dlalmt 
under s detife with ag condition, may fet 

* forth the devife only without the condi¬ 
tion. Brht V. Smthf £. jo G* s. C. B, 

' Pagm 

2. The paityAieed not verify a negative. 
Iiarvt]^v,,St»its, E. lOG. 2. C. B, 6 

3. If a ptriy cooeluOc, and ** this he is ready 

to certify'* inftead of ** verify,” it is no 
objediion. ib, 

4. Where the defendant pleads a matter of 

excufe whidh admits a nun-performanoe 
(eEoept in the cafe of an award) the platn- 
tiiF need not aflign a breach in his replica¬ 
tion. SbeUj V. ff'rigbtt Tr, 10 & IJ 2. 
C, B- 12 

5. Altter, where the defendant pleads a per- 

foimance. ib, 

6. When a plaintiff replies that the defendant 

is rftopped (o plead his plea, he may de¬ 
mand judgment generally. ib. 13 

y. When feveral defendants plead a joint 
plea, if it be bad at to one defendant, it 
it bad at to all. R.Wt v. Tuttt, T, 10 ^ 
11 C 2. C. B. * 15 

Maravla v, M.ltG, 2. C. B, 32 
And M»rji v. Jamts, M. 12 G. 2. C. B, 

ib, 128 

And Dtmutt v. Crstwr, 13 C. a. C. B, 

196 

8. A*defendant muft admit (he trefpafr, in 

order to juHify it. RaWi v. Tattt, T, 10 fS 
nXj, 2. C. B. 15 

9. A'de'endant in trefpals, whojuftifies under 

pruceia of an inferior court, admits the 
trelpafs by pleading that he delivered the 
warrant 10 the officers, Co whom it was di- 
reAe', to be eaecuted. <* 

10. * A deftiidaot may joftlfy an aflaidt and bat¬ 
tery by pleading molliter manua impofait&c 

. in order to arreft Ac, Ji. 16 

t ' ' .And 
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And 77/Ay v. RwwAf, T. ji (Jf (?. *. 

C. B. Pag» 

Ij, S 9 he maf Jullify a battery in the deicnce 
of bta pofleffian of lands fit goods^ by 
pleatling moUiter tttanus impoTuit. i6. n. A. 

12. Or even without pteaoing nolHter ma* 

nus impofuit, if aAual force be *u^ by' 
the plaintiC U. n. A. 

13. 1? it ^(f^not appear on the record that 
there if a condition to a recogn4ance, on 
which an adion it ^brought, tlie Court 
will not intend that there it any condition. 
CnJ/i y^BtrUr^ M, n G. 2. C.B, 18 

14. But if It appear on the record that there 
jsa condition, the declaration i^bad uiileft' 
the condition be let forth therein. ib, 

15. To debt on bond, given by defenddbt on 
hit oiarrtage with condition that be would 
permit his intended wife to difpofe of 50/. 
out of hit perfonal eftate, defendant pleaded 
that he had not prevented his Wife difpoCng 
of that fum; phintiff in his rfplioatioiv fet 
forth a particular difpolition of the money 
by the wife, and a requeft on defendant 
to pay, and a refufal by him; defendant 
rejoined that he had not any perfonal eftate 
out of which he could pay the 50/.] re- 
jo*nder held bad, ift. becaufe it was a de* 
parture fiom the plea; 2diy. becaufe it 
would have been no defence if pleaded at 
firft. Ctjfini V. Ctjinst M. iiG. 2. C, B. 

• • 25 

16. Where the ftatute of limitations is 
pleafled to an afiion brought by an execu« 
tor on a promtie made to hia teftacor, the 
£x years are computed from the time when 
the caufe of a£lion aroft, and not from 
the time of obtaining the probate of thP 
will. Httkmatt V, Walktr^ M. 11 G, 2. 

a B, *7 

17. But where an adion commenced in time 
ebates by the death of the teftator or in- 
teftate, it ma^ be revived by the executor 
or adminiftrator within a year. [a. «.] 

*57 

48. In pleading a writ fued out whhin fix 
years after (he caufe of aAion arofe^ in 
ortkr to fave the ftatute of limiutiona^t 
is neceflsM to allege that the writ was re* 

• turned. Karwr V. JmtSi T. If W 15 

G. 2 , Ct B* I ^55 


19. If defrndent plead (he flatu^ ot limiti* 
tiona te an adion brought by an eaeeutor 
on a promilb ftade to the teft.tor, the pMn** 

. ti)F CfMinot repfy e fubfequenr promiftjUi 
himirIf,, becaufe that would be a depertire 
in pleading. v. M, xi 

G. a. G. Bt Pap %f 

20. When*the party (ihe plaIntifF below) 

pleads a juftificatmn under the procefs of 
an mferior^court, he mult fliew thit the 
caufe of aAion arofe withrii the Jurifdidton 
of that court. Mtfavia v. Siaptr^ M. xi 
G. 2. C J 5 . 24 - 

21. And fo muil the «torney (or (he plaintiff 

btlovv, or a ftranger. /b, 

22 . But the uffiiers of the court need nnt. tb, 

23. The defendant below is not concluded 

by the judgment (agaiuft him) of an ‘in¬ 
ferior court not of record, but may pl^^ad 
that the ebufe of aSion did n it anie with¬ 
in the Jurifdidlion. [BtrbtrX v. Geyf, £, 
22 G. 3. B. Al j lb, 36. n. a, 

24. Even though be tfleaded below. 

2;. In a plea of juftification under ibr pro 
ceftOf an inferior court it is necnlTi'v to 
Bate the nature of the jurirdnftion of ihc 
oouit. re. 37 

ad. A Capias cannot be fued out cf an in¬ 
ferior court without a piccedcnt fummoiu 
to warrant it. , ri. 38 

27. And if it be pleaded that at onr court the 

. plaintiff below levied his plaint and fuc'i 

proceedings were thereupon had tb » at tht 
/am tairi a capias ilTued, it is bad, and it 
will not be intended that a fumrn ns ilTued 
fiift. lb,% and MarpoU v. Sa/mit, and 
Aiatpkf y. Fitrgtiald, ib, n. a 

28. But if irbe pleaded diat the capias iffuLd 

at a /ub/tguM caartf it will be intended 
that a fummons iflued fii%* fitItpv.Feically 
T, $i & 3i G, i. C. B. o8g 

29. Rcpliffatipn de injurid fud proprid abfquc 

^ tali eaufd is bad where the defmtdant intilK 

on a right. Cttptr y, Mmk$^ IJ. xt 0.2. 
C. B. 54, 

And CatktrlU y, Armfinng^ Tr. n iA iz 
Q, 2. C, B. 99 

30. And it is imgiaterial whethri the dt- 
fendaot infifta on the right m himself, or 

' w'bether be juftlEes by command of anoihec 
claiming thM tight. * 102 

31. So 
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3t. So it is bad where the replication 'pitta ' 
feveral matters in iiTue; as where replied to^ 
a plea (to trefpafs for taking cattle,) tha^ 
jf, was feifed in fee of the locus in quo. 
and that defendant as his fervant took the 
cattle damage feafant. Ptsgi 99 

A nd Bell v. IPerdtllt E. B. 304 

gl. So a plea de injuria fua propriS abfq'ue 
tali cau.'I to a cognizance for rent, 
is bad, , 1^0 n. a. 

33, When.(in trefpafs,) the defendant juAifies 
taking the goods as a diftrefs for rent, the 
.plaintiff in his replica^^'./ miift either ed- 
mit or deny the rent in iirrearreplying de 
injuria fua proprii is improper. 54. 

34. Where the defendant jullifics (in trefpafs 
for taking the plaintiff’s goods and convert¬ 
ing them &c.) taking them as .a diftrefs for 
.rent, the taking and converting are confi- 
dered as the fame thing; and therefore it is 
not inconfiflent in a pica of juftification, as 
' to the taking and converting, to fay that he 
took all the goods, as a diftrefs, and after¬ 
wards to fay that he left part of them in the 
plaintiff’s pofleffion, ii. 55 

3S‘ pleading a tender of a fam of. money 
according to a defeazance, which is in a 
different inftrument from the original deed, 
it is not neceffsry either to plead that the par¬ 
ty has always been and ftill is ready to pay, 
or to bring the money into court. Trtvett 
Vtifggai,'T. ti fsf 12 G, jt. C. B. ' 110 
rr 36. Aliter, if the defeazanm be in the fame 
decdL , , ib. 

37, An officer of ,an inferior court juflified 
under "a precept dated to bear date February 
sbtb, iffuing out.of a court held February 
24lh I hdld that the procefs was void, and 
the juftidcation bad. MorfeM^Jamet^ M. 
iz G. 2. C. B. 122 

36. An officer of an ioferior. court ednnor 
juftify under procefs that is void, though 
he may ut^ler precefs that is only voidable. 

ib, 125 

39] Though an . officer is juftided'in aiding 
under erroneous procefs, it muft be in a 
cafe where the court, out of >which it iffued, 
bad jurifdidiofl. < 1^.128 

40, Defendant juflided as an officer of an 
inferior court for trying caufes touching 
mines and mioers within certain linits; 
Uut plea was bclden bail» becaufe jt did'bot 


alTege d»t the defendiiit below iwas a 
migeir " at the commencement of the futt 
. below'*’ but "Only " when the cxenfliim 
. iffued'.*’ * ’ Pag* tzi 

44. A iherif^ whq^,juftsde8 under a writ, 
^(mefiie- prodbfs,') muft (hew it returned,. 
though his bailiffs need not. ib. litd 

42. Whether it be not neceflat^ri fop ,lthe 
^ officer of 1*0 inferior court, tu .ewbgm it’s 

precepts ^re' direfied, to fhfw a pretty, . 
under which bejufl^des, returned f 

li. 127 

43. It is neceffiiry. ^Cafes referred to.] ib, 

. C. tl. O. 

44. A (hetifl^ -or officer, who juftifies -under 
a wrj^ of execution need not (hew it re- 
tnrned. £Cafes referred to.] ib. 126. n. b. 

4^ If a plea of juflidcation under a precept of 
an infetior court ftew the return, as well i 
at the prec^t itfelf, it muft conclude prout 
patet per recordum, even though it were 
not neceffary to ftate the return, ib. 126. 

46. Where an officer of an inferior court 
juftides under a precept to take the goods 
of J. B. in execution,'the precept and re¬ 
turn are not merely inducement but of the 
fttbftance of the juftidcaiion. ib. tjy 

47. So is a judgment, in an adiion-of debt on 

the judgment. ib', 

48. But in an aftion for an efcape, the judg¬ 

ment and execution are only inducement i 
and where a matter of record, that is only 
inducement, is infilled on in a plea, the 
plea need nut conclude pmut patet per re¬ 
cord urn. > ib. 

49. If the plaintiff in an'adfiod in an in¬ 
ferior Courtl or a mere ftrapgu,-juftify 

^under. procefs, he muft fet (ii'O- 

ceedings at length. ' ’ 

50. Whether a perfbn, who a^s at the re- 

.queft of the officers' and in their aid' .in 
-executing crw/.ptoceis of an inferior codrt, 
be fuch a ftrairgCr ? . ib. 129. 

A perfon, who ib adls iii exccoting trr^ 
initial ^ocefs, is nor. Semb. ib, 

52. A plea of jtiftidcation under^the procefs 
, of an infetior couct bolden ** at the foreft 
'of i).,” without. ftating in what jnrticular 
pait of the foreft, good* Semb,* jbi 

14 to covenant for noorepaiting certain 
7 pitmiles 
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pvemtfo d«niirc 4 »tHeicfefulMt that 
the platnttff btfore (ht catufia of .aRiixi zc-^'' ■ 
'Aued MMrsrd W i*wn tit prtmftt 

ond expeUed biai iberetVodi, the 
may reply (hat i&a d!fd w/ txptl tic modo et 
((ormd., H$dgjiiny. ^mbtrtnglft M. iz 

I Pagt lajf 
But he cannot ^ead an expuHion from 
•part. , . . *. , 

55. Pka alteging that A, hmng httn lawfully 
poflefled &c. as tenant at will to B. it a fuf- 
ficient averment that A. waMenant at will 
to Bt Baun v. Southij/ H.izG.z, C, B, 

4 131 

56. Pleading that com which had been cut 
was left oh the ground until it was fit in a 

' coutfe of buibandry to be carried is fufficiefli« 
without faying bow long it remained there} 
the reafonablene^ of the time being a qucf- 
tion of fad for the Jury, and not aqueftion 
of law for the Court. ib. 134 

5.7. So when a party jufltfles uuder a cuftom 
for all the inhabitants of a town to go over 
a clofe et aU ftafinaiU timts of the year, 
^eafonable time partly a queftion of 
law and partly of fad. BtU v. Wardell, 
E. 13 G. 2. C. B. 206 

58. If A. lircnfe B. to enter his boufe to fell 

goods, B, may take alhftaotl if necelTary 
for the purpofe of felling the goods: and if 
it W pleaded that B, and allb C, and D. his 
fervattts and by his command entered for 
that purpofe, zai netejarily ttntinutfl these 
fo long, it will be underftood that it was 
neceflary for them, to‘enter. DinntfTii. 
Grever, H. 13 (?, 2. C. B, 195 

59. In pleading a judgment of a court of 
limited jurifdidion it is neceflary to date 
thofe fads that give that court ,a jutil^' 
didion *, and having dated thofe, the party 
ms^ allege’generally that that court gave 
fucA a judgment. Ladircie v. Jams, H. 

■ 13 CvX. C. B» 19:), end Belktt v. Law-> 
Tonttf Tt lA W ry (». j. CL B, 413 

[ 4 > 6 . The infnlvent ad, to G» z., gavewhe 
ieour.t,of quarter feffions power to difcharge 
- certain perfons who had^furrendered before 
a ccrtiin time { it was ruledgihat ih plead' 
in^ a (Uroharge by a court of feffions it was 


neceflary to allege that the party wM in' 
ptifoo or had fufrendcrdd himfelf before that 
tiiDA 'Ptsg* 199 

61. Saying '* that he was duly difcharged by 
^e court of quarter feffions from his im>. 
prifonment afor'cfaid” is not Tufficient. ii» 

62. Judiflcation .(in treipafs) under a cufloih 

for all the inhabitants of a town to walk 
and ride over a clofe of arable land «r ell 
ftaftneblt the yeay was bolddn bad, 

becaufe it append in the plea that the tref- 
pafs was committed when the corn was 

- Banding, though the defendant averred that 
it was a feafoitable tia.e. BtU r. H'erdttl^ 
£. 13 (?. i, C. B, lot 

63. To a plea of liberum tenementum the 
plaintifF may reply that the place In ^uedi^ 
is t!ie foil and freehold of the plaintiflF and 

' not the foil and freehold of the defendant. 
Lambtrt v. Strsethrr, M. 14 G, 2. C. B, 

218 

64. When the plaintifF names the clofe in his 
declaration in trefpafs, whether the defend* 
ant can plead liberum tenementum f 

ih. 224 

65. To the plea of liberum tenementum the 
plaintifF may reply in either of three ways; 
iff, he may traverfe the defendant’s plea, 
and then it is immaterial whether or not he 

131 

lets forth bis owV ti;lc; adly, he may ad< 
mk the freehold to -be in the defendant and 
infift on a leafe or fome other title under 
him; Or 3 *I^y> that before the defendant 
had any ibing in the premifrs, A. B, was 
feifed in fee and made a leafe either to the 
plaintifF or to a perfon' under whom he 
claims, which is fubfifling, without con* 
feffing or denying the defendant’s plea, ii, 

^ 225 

66. When a defendant wifbes to avoid a con- 
U»& as being made contrary to a flatute, he 
miift in his plea let forth facls to Ihew that 

. the cafe is within the ftatute: faying gene, 
rally that the cafe is within the flaiute is in* 
fufficient. Hvggins v. Bambridgtt H. 14 


G, %i C. B, 


247 


67. A preftriptioo for a right to fifl) in the 
fe^,»annexed to certain tenements, is bad, 
“’flu becaufe 
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becaufe it is a right common to. all the « 
King's fubjcdi. PVmd v, CrtfifuUt T. 141^ 
y 15 ( 7 . a. C. B. ' ' 

68. A prefcriptive right datmed in refpedl of 
etrtaia ancient tenements Ac. without fay* 

• . r 

ing how many, is bad. Sttiih. * it. 267 

69. If a man have a prefciiptive right in 

refpedof one tenement and io,acres and 
another in refpedi of another tenement'and 
JO acres, be muft make two levaal titles 
in pleading. ^ xb» 

70. In a cQunterplea (ito a prayer of view in 

a real aftion) it it not fuficient for the de> 
mandant to (ay that the tenant is in adual 
pofieffion of the lands demanded; he muft 
alfo add, ** and of no other lands in the 
fame vill.” Davis v. Ir<;, Tr. l6^(r. 2. 
C,S. ' 148 

7.x. Where .a juftification in trefpafs is bad in 
point of law, the court will order the judg¬ 
ment to be entered up for the plaintiff, not* 
withftanditig a verdidt for the defendant on 
the plea of juftification. Br»adb$nty, PFilis^ 
7 *. lisGt 2. Ct Bt 364 

72. The defendant in bis avowry in replevin 
fiated that by leafe and releafe he in conG* 
deration of an annuity therein mentioned 
conveyed certain premifes containing the 
place where Ac to the plaintiff in fee, fub- 

• jeft to a rent'Charge payable to the defend¬ 
ant during her life, with power of vdiftrefs 
for non-payment of the annuity, and that 
by virtue of the leafe and teleaft and by 
force of the flatute Ac the plaintiff became 
feifed in fee Ac, and then (he JuftiGed as 
a diflrefs for non-payment of the annuity : 
pleas in bar, ift, that the plaintiff never was 
feifed Ac in fee} adly, (admitting that^be 
defendant did by the leafe bargain and fell 
Ac to the plaintiff for a year,) thit at the 
time of making the bargain and fale the 
defendant was only feifed Ac for her life, 
the reveifion in fee then belonging to ano¬ 
ther, traverfing that the defendant was feifed * 
in fee of the reverfionl both thefe pleas 
were hotden bad on demurrer t the (irft, be* ‘ 
caufe if* denied what was before admitted, 
and' becaufe it traverfed only a confequence 
of .law; Ike fecond, becaufe it aumitted 
tl|||^e defendant bad an eftate fufficient fb ^ 


juflify the diftrefs. GriUs v. MamuUf IhS* 
\f> G, 2. G. 378' 

73. The fads pleaded in one plea cu| ,iic|ihM ’ 

^ affiff or iavalplatetimber (i^a.on the fame 

Tecord. si. 380 

74. In an a^kton for a penalty for breach of a 

(; bye-lavf, whether it (hould not be*poGttvb]y 

Gated tbat^he defendant was fubjetf to the 
bye-law when- he dij^ the adl complained 
of ? 76 / Gsinmaitrs* Cmfany v, Ftlff 

Af. x6 2. C* B* ^ 39 ^ 

75. Whether it be fufficient in fuch a cafe to 
Gate that tlie fa£t was done on a day (after 
a yidt^icet) after he was fubjeft to the bye¬ 
law,'^fts it appears by other parts of tbede- 

"'daration? iP* 

76. it is fuiEctentfor the aflignee of a bail- 

bond to Gate in bis declaration that the 
flwriff afligGed the bond to him acetrdisiy /« 
lht<fam »f ih$ >farvr/,'%rithoot adding’that 
** the aff gnment was under the hand and 
feal of the (heriff.” Dawts v. PafvwA, 
Et 16 G. 2. G. iff. ‘ 408 

77. To fuch a declaraHon the defendant may 

plead that the (beriff did not affign Ac ac¬ 
cording to the form oV the Gatute; and (he 
plaintiG* may tender an iffue on it in tbofe 
words. U, 

78. In an a^on for a penalty under the bri¬ 
bery aA, 2 G. 2. r; 24., it is fufficient to 
Gate that the defendant corrupted A, B. (a 
voter Ac) to vote for C. D. by giving Ihim a 

I fum of money «r a gift or rtwardfat his the 
faid A. B*t pving bis votb Ac. { without 
faying that be gate A» B. that fum for the 
purpofe of bribing bhn to give hit vote Ac. 
Mtad V. Rtbinfm^ ^.lyG* 2. C, ff. 427 

79. A dcclaraticMi in replevin (hould fpecify 

the place where the goods were taken : but 
tbedefed it cored by the defendant’s plead¬ 
ing i be (hould demur* But^htrpt v. Tttrm 
ntTf E. tj G. 2. C. ff. 475 

8o> A plea of tepi| in alio loco (in replevin) 
is a plea is bar, (not jit abatement,) 
iboitgb it pray judgment of the dedara* ' 
tion. sA 477 

81. In repSevin the defendant pleaded oepit 
in alto, lodb, and avowed, taking the geiids 
in -(acb otber place whitNr they bad been 
ftaudulent]|r conveyed wittup JO days Ac 

fum 
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fi'bn) the demifed pfenifes} at a diftwfii fbr 
tent: the plaintiff in bw pifea in bar traverfed 
die avowry, and took qp notice of the plea; 
and on demurrer it was Iholden ill, tbe 
avowry being in the nature of a fiiggeft,on 
(o enntle the party to a return of the 
difl{[|pfs,nand not traverfable. | Pagt 47/ 

42 . Form of judgment in replevin, ii, 

4 ®r» ^ 

<83. In an adion on the cafe by tbe owner of 
an aiTcient ferry againft a perfon wboereds 
a new ferry near to his, thn^plaintiff may 
declare on hit poffeffion. BSJit v. /fart, 
Mt j8 Cr. 3. C. Bt ^ 5®8 

84. So, in an aflion 6n the cafe by a corn* 

moner againft a ftranger and wrong-doer. 
'Gf€ifth 9 w V. a* 20 2* C* Bm 

• 621 

85. But in an aQiqp againft the lord, b^ muft 

fet forth hia title. it. 

86. In a declaration in fuch an aAion by the 

owner of the ferry he need not fet forth 
that he keeps boats and ferrymen fufficient 
to carry paflengers over. ii, 

Bf. In an a£lion for *a malicious profecution, 
in charging tbe plaintiff with confpiring 
with others to defraud the defendant of the 
intereft of an £ajl India bond, the declara¬ 
tion ftated that the bond bore*iotereft ** at 
therein is (not was) mentioned,” and held 
good. Jackftn v. Sbarp^ H.iiG, 2. C. B, 

, 5*5 

88. The defendants juftibed, in trefpatt, under 

a right of common of paflaire: the plain¬ 
tiff replied an inclofure and approvement 
of the place wheie &c by tbe lord of the 
manor, averring a fufficiency of common 
left for the defendant and all other per- 
fons of right having and ufing common 
&c}” the defendant traverfed the fufficiency 
in tbofe words; and after verdid for the 
plaintiff on an iffue on that travel fe the 
Court refufed to grant a repleader, faying 
thofe words meant ** all perfon^ having a 
eight to ufe the common.” Paritbauv. 
Patty, H* 18 Gr. 2. C B. 532 

89. When the King is plaintiff in a quare 
tmpedit, the defendant canot plead feverai 
matien under the flat. 4 & 5 /a. t, 16. 


, 7ht King V. Tbt ArJA'Jbtp af IVI, H, 
18 G. 2. C.fi.* P«!f'S33 

90. Though at common law a defendant 

could not plead feverai matters in a quo 
warrapto infornution, be may by ft*t> 3% 
G. 3. c. 58. /. 2. fi. 534 - n. a. 

91. It is a bad plea in abatement, that the 
dcfendaift’s namtaf baptifm is not fo snd 
fo. Evasss V. ffiorg, E, 18 G, 2. C> B. 

SS« 

92. In an adion on the cafe for enticing 
away the plaintiff's wife, it is not ne- 
ceffary to fet forth the means ufed by the 
difendsnc to entice &c. JVinjnmra v« 
Gretntaiitt M, 19 G. 2. C, B, 583 

93. Nor is it neceffary to fet forth the means 
ufe/ by the defendants in an Indidment 
fbr aiGonfptracy. ICafe referred to.] ib. 

n. a. 

94. Nor in an indidment under flat. 37 

G. 3. c. 70. for endeavouring to feduce 
foidiers from their allegiance. if. 

95. In an afftion againft the jitir u cove¬ 

nant made by the anceftor it is not ne- 
ceflary to allege in the declaration that the 
heir had lands by defeent: if he bad 
none, he muft plead it. Dyke v. Sweetings 
M. 19 G.^. C, B, 587 

96. Nor is it neceffary in an adion of debt 

againft the heir. ib. 

97. To an aSion of covenant to pay money 

on a particular day the defendant cannot 
plead payment on a prior day: he mull 
plead payment on the day. it, 

98. In a plea of tender the defendant muff; 

fay be was always ready to pay; ready 
from the lime of the tender is not fuA. 
cient. HaUmby r. M, zi G. 2. 
C B, ^ djz 

99. To a plea of tender (he plaintiff replied 
a demand and refufal before fuing out the 
writ: rejoinder that before fuing out the 
wiit the defendant tendered &c; traverfiug 
that at any time^fter tbe tender and before 
fuing out the writ the plaintiff requefted 
him to pay See ; rejoinder bad. ^ ib, 

100. Defendant in a plea juftified taking 
cattle damage fusjant, and afterwards re¬ 
fined that they were taken fartbarging 

the 


I 
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* i V, If 

the coDHiiati; held to he a departfii. 

t»X>MCV 4 , 

Sm IksvIhavcs. 

% 

POOR RATE, 

f • 

No. I a. 

posfrsC 

Sn ErioBHce, No. 4. 

Power of attorney, 

Ste Attoknbv, No. i, s. 

practice, , \ 

St* Co«T8, No. 2» 3, 4, 5‘. Executioit. ' 
JtTDGMENT, No. 1. . / 

1. The Coart refafed to fet afide the execu¬ 
tion in the fecond a£tton, (a writ of firror 
having been brought on the firft judgment,} 
beeaufe the defendant had not before applied 
to flay the proceedings in the fecond a^ion. 
Rthnfati V. ^uchotUi M, r3 G. a. C. B, 

*83 


«' the baU«bo«d. -Mlfht % * P. t; 

<?. a. (?. fi « ^ ^ ,» • ,P4f«4flf 

7. Brin|,Mg M * judfEMhlt wflhk* 

•two term Ut«et e^tivaiiMt to chargutf ^ 
defeipdaaf in ’cxecuti^l teitfaia two terqu^ ‘ 
within the rule, £. t G, i., Cbil^v, 

* Pttv^t »8 6?. 2» C. B. • \ 531 

. * PRECftPT, 

Sit lNFSt{oa CoDAT, No. 14, I|, id, 17. 

# 

PRESCRIPTION, 

Per Way, No. I, a. 5. 

^PRESENTATION. • 

j* f 

I. if A. and R. co.pareeoeri of an advowlba 
do not agree to prefeot on a vacancy. A, 
the eideft, or her affigna, ailay prefent to the 
Srft turn, and B. or her affigns to the next. 
R( 04 er V. tht Btfitp {/‘Xendm, U, ad Gc%, 

C, S, €59 

3 . And if, when A. and B. do not agree, C* 

(a ftranger) implead Ai only by quare 
ioapedit on a vacancy and recover, k is a 
bai^ to a quare im^edit brought by B, 
againft C, for that tomr, though not for the 
nexi turn. tL 


3. And in fttch cafe it it immaterial whether 
the execution baa been executed or the 
, writ only delivered to the flterifF to be exe¬ 
cuted. Clar^m v. Ph)fi.i^ AL 13 G. a. 


C. R. . *<4 

5. The Court refufed to order the adminiftra* 
tor of a bailifl (tp whom an execution 
had been delivtYed) to pay 8ver to the 
plalntifF the money Which he had received 
after the bailifl'a death. tVant v. Swajnty 
*3 *85 

4. Vonue chargeA afrer an order for time to 
{d#ad. V H. 15 G, 3. C. B. 

3*8 

X. But not where the defendant ia under 
terms to plead illbably and take fhoit 
. notice of trial at the itrfl m lenjM 
or Middlrftx, ^Cafea jeferred to in n. 


6. If a r|te he waved for to flay the proceed¬ 
ings iff a hail'bond, it tnuft not he entitled 
in the origieal cutfe bat ill tbh IM 


* PROCESS. 

Stt iNFfEios Court. ^ 

PROCHEIN AMY. * 

Stt Atacmment, No. i. ’ 

PROFERT. 

4 

f. A party who claim* undei a deed &c in the 
hands of a third perfon, to the pofieffionr 
of whkb he h.s no right, need not mafcen 
profeit of that deed in pleading. Stm v. 
Rauhnftn^ £. id G, 2. Ct B, 3S0 

And Titl^ V. * 6189 

2. Therefore the indorfed of the adminif* 
trator of the payee of a ptomifory note 
need not oiake « profert of <be fettera nf 
aadffiiniftraiion in Na dedaradba* in an 
eRion on the note ag 4 i«fl the vnkerv' 560 

t 

PtflOHlBlTlON,, ... 

Sttdoijztf ^ 4 ” fta * 

TRO-* 


I 
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^PROMISORY «OTE, I 
>EivDfiK£AzAncB» Ko. 3; 

1. A^romiforf iloie psyable to A. or ordor 
, After the A ia ASgn^letiOder the 

ftat. 3 & 4 r. 9.1 and confequeotly the* 
indorAe may maintain an aAion b)>on it 
aglinft tlio maker. Ctitbam v. Gwir, H, 16 
< 3 . 2.4?. B . • Pag * 303 

a. But when the fund gut of wbtcif pa^r'ient 
h to be made is uncertain, or it is uncer* 
tain whether or not the time fixed for pay¬ 
ment Will comO) in either of thofe cafes the 
promilbty note ik not within flatutc. 

397 

3. See iffftancet [n. d.3 '^399 

4. Three days’ grace are altowed on pronufory 

notes as well as on bills of exchange. 
[Cafes referred to» n. «.] it. 395 

5. The executor of adfniniftrator of the payee 

of a promifory note may aflign it over to 
• third peifon, who may fuc on it.iii hit 
own name. Sttuev. Rawlinfin^ £. t 8 G 2. 
C. B. 559 

* PROTESTANT, 

Bit Papist. * 

0 . 

Q.UAKER, 

Su Afmrmation. 

CLUARE IMPEDIT, 

Ste PRESBNTATIOK. 

I, A quare impedit may be brought for a 
church and an bofpital. The JIdaytr (Ac. tf 
Bedftrdy, Th$ «f Linatn^ H.igG. 2. 

C. B. ^c8 

QpO WARRANTO INFORMATION, 

Sm PiBAmNO, No. 90. 

/ 

* R 

r 

reasonable tihe, . 

.ErsPiBAOtNO* Nb* 54 . ^ 


• ftEQOONYlBAlfOE, 

Btt PtBMSlMO, No. 13, ’ ' 

• > V * RECOVERY* 

1. If itenant hi tail of jpiSor 

A fettierndht made by An anchor »x pAfto 

f materni, with dtp reverfion in fee by it/tDit 
ex parte ij^ternfi, fufTer a common rls* 
covery to the ufe of himfelf and his heirs, 
the lApds will defeend to his heirs ex parte 
paterha. Martin u. ^regunwcli v, Stracbnn 
in error. Dm. Ptitt. E, 17 0. 2. Page 444 

2. It would have been othdiwifs, if he had 
had both efiates by defednt ft^m bii aiwfdrr. 

ib. 44S 

3. Origin of common recoveries ftated. lA. 

J 

4. The (wurt will amend a Kcovery when¬ 

ever it can be done confifientiy with the 
rules of law. IPytine v. Tbmati E- 18 
6’. 2 C. B. . 563 

^ 5. But they cannot amedd the tefie of a writ 
of entry, where it is not the mifpnfion of 
the cleik and where there is nothing to 
^ amend by. t it. 

6. The common vouchee cannot appear by 

attorney before the day of the return of the 
writ of fummons. «A.‘ 

7. If the vouchee die before the return of 

the writ of fummons, the recovery k erro¬ 
neous. ib, 

REMAINDER. 

I. Limitation to A. for 99 years, if he fo long 
live, *' and from and alter the death of A, 
** or other fooner deter mimitton of the ejlfte 
'* limited to A. for 99 yetre* then to truf- 
*• tees during the life of A. to prefervecouw 
** tiogens remainders, and after the end or 
** other fooner determination oL the faid 
** term, then to the fiffi |bq of tll^body of 
A. in tail male,” 'with dkere remtindem 
ever: A.t togetb>‘r wiibjhk ion 9 ., levied a 
and fufiered a rscovery, and both died) 
held that the limitayon to B, was a gpoi * 
limitation; that the limitation to the trtif- 
tees was a veiled remainder) that the free* 
hold was in them at the time of levying the 
. fide; (Afiniequeotly tjiet the fipe did nSt 
mishe a good (cmot to th$ ftitcipb, ahd 

that 
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<hat th? recovery did not bar either the rr- 
inainder to B. or the fubfequent remainders. 
Pariburjf v. Smith, fffilc of Dormtr { in 

t»tot. Oim.Pftc, ‘Pagt^f 

S. Contingent remainders defined. 337 

RENT.CHARGE, 
5 f/CONDmON,J^O. l. PtEAIJINO, N0.72. 

REPLEVIN, 

Ste Costs, No. 9. ^^eauing, No. 79, 

So, 81, 82. 

». replevin is a perfonal afiion, though 
the title to land be brought in queftion. 
Ptatn V. Sittthby, H, 11,G. 2. C. B, 134 
5, An a£lion of replevin to recovea dannges 
; is an adlion within the meaning w the flat. 

, 24 G. 2. ^.44., which requires a plaintiff 
/to.dCfljand a copy of the warrant of a juf* 
C';ftite, under which an officer (defendant) 
;*i^led,.fcefore he-brings his aflion. Pearftn 
vi RtbtrUi ifl'C. ’!’ C. 5. 668 

The cour< <riU not gdant an attachment 
againft a fiietiff fir not taking a replevin- 
bond oh bis {granting the replevin. Twelh 
>. Grille, M, 16 G. 2. C. B. 375 
an aftioh Will He againft him for not 
; t*i**|^ • repleviri^bQtid. it- 

infufficient pledges, [Cafes 
"sirred *0|* n. A,] ' t'A. 

•thit sfilon the party can only recover 
^tbe amount of double the value of the 

by the-af- 
thirt tKf..plamriff 


if the.mfrlves rdfeir'dd to 
i^hg of record in this 
||^iilllr|Pl!4^^Iuhtioh copclMd^g prout 

(or * 




St* Executor^ No* 4, 5* 


RiGlfx OF WAY, 


Set Way. 




r ,v-f.. 




SET-OFF. 

* 

1. W'herc*'an executor fucs in his own name 
for money due to the teftator in his lifetime 
but received by the d;fend2nt afterwards, 
thgfdefendant cannot fet off a debt due to 
him from the leflator. Shiiman v. Thomp^ 
f,tt, Y. II 12 G. 2. C. B. Page 106 

2. But a debt due to the defendant as fuiviv- 

ing partner may be fet off againft a demand 
qn him in his own right. ih. mte, 

3. So a debt due from the pbintiff as furviv- 

tng partner to (he defendant may be fet off 
againft a debt due from the defendant to the 
plaintiff in his own right. ib. mte, 

4. Under the ftar. 8 G. 2. e. 24. no debt on 
bond can be fet off, unlefs it be on a *bond 
for fecuring the payment of money. Hut- 
thin/m v, SiurgtSf T. 14 £jf 15 G, 2* C. B* 

, 261 

5. Confequently a bail.bond cannot be fet off 

under that *€(, ib, 263 

6 . Nor can fetch a bond (given to an officer of 

the Palace*court) be fet off under the ftat. 
2 G. 2. (, 22i to an aiflion brought againft 
that officer. it. 

7. But a bail-bond affigned over to the pat^ 

may be fet off to an aAion brought by that 
party j femb. ii, 264 

SHERIFF, 

fbr AT¥A6ltMtMT, N0..4, 5. REFtaviV, 
'No. ^ 4 * 5 * 


■ V"'St'ANDJE'S,* 

•* ' ' ‘ " .■ ■ ' ' ; ' ' 

Sr«.''CoaTs, Nb.,to., ■ 
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{ome of them be not adionablc. Lloyd v. 
Morrk, E. 17 (j. 2. C. fi. 

Mter^ where there are awo,counrs, and 

i!one^)f the words in on^ are afiionablo, 

; 

. and a general verdid) for the plaimifT. 
STATUTES. 

:l. If the worcs of the cnadling part of a fla- 
ttite be doubtful, they may be explained by 
the title cr preamble.* Cdeian v. Caoh^ 


H. 16 G. a. C. B. 

. 395 

Zt But the t>la>n words of an 

coaftirj claufc 

are not to be reftrained the title or prt- 

amble. 

ib. 

3. The fiat. 7 £ 5 ' 8 3. c, 7. 

» giving aft, ac- 

tioii for a falfc return of members of par- 

liament, is a remeJial acf. 

Myddolton v. 

If^ynn^ Bart» in error, //. i 

9 Gc9» 2. Cant, 

Scac^ 

599 

STATUTES cited tr cmmnted apoi. 

Henry III. 

20- f. 4* 'Common. 

60 

52, c, 4. Diftrefs. 

530 

* Ed'ward I. 

6. f. I. Ghuc. Cofts. 

44 * 

13.^. I. e, I. Eftate tail. 

450 

— /y. I. c, 31. Bill of Exceptions! J 3 S> 

•— c.^'i'.icr 2. IVtfimuiJIir, 

62 

— f. 4^. c. 2. IVeflminJltr, 

347 

18. c. i. Tenure. 

.<19, n. I. 

• 

Henry VI. 

% 

8. c. 12. Amendment. 

7. 125. 493 

•— c, 15. Amendment. 

ib. 

Henry VHI. 


7. c, 4. Replevin. 

671 

ai. c. 13. Non-refidence; 

393, n. a. 

43. e. t5‘ Coftit. 

441 

32. e. I. Wills. 

81 

_ c. 30. Amendment. 

ir6. d. 485 

— e, 32. Rents. 

*53 

EdvvaRU VI. 

* 

2 Ctf 3. f. 13. offering. 

' 630 

3 f«r 6. e. 16. Sale of. offices. 

* =44-57* 

5 6 . f. » 4 * ForclUlling. 

590.634 


Elizabeth. 


5. c.'12. Drovers. 

Page 590 

13. (f.^7. Bankrupt. 

403^ 466, n. 

— r. 13. Diftrefs. 

636 

r. 5. Cofis. 

392. 441 

— f. 14. Amendment. 

126^ 0.' 

^.7. r. 20. Plymouth. 

44 ® 

31. 5. ]limitation. 

443, n. 

43. f. 2. Poor-rate.^ 

• 636 


' ' 

James L 


I. c. 4. / 6. Papiftse 


*— 4. 15. Bankrupt. 

403, *f. 

— i'. 22. Jurifdiflion. 

635 

3. r. 5. P.ij.)ills. 

79 

4. r. 3. Cofts. 

44 * 

21. f. 4. Jirifdlflion. 

<»iS 

—• J. 13. /‘.menJment. 126,15 

.434* 486.492 

— f. 16. / 4. Judgment. 

257, n. 

— r. 15. Cofts, 

438 

—^ r. 19. Bankrupt. 

465. 468 

Charles L 


16. r. 6e Recovery. 

564 

Charles IL 


12. c. 23. Warrant. 

4 t 3 > n. 0. 

— c. 24. / 25. Warrant. 

412 

15. c. 8. Cattle. 

392 

16 & 17. r. 8* Amendment. 

7, 8. 126, n. 


433 - 599 - 60l 

17. €a 17. Replevin. 

6/* 

294 Ca fa Occupant. 

504 

—^ e. 3. yi I4.^ Judgment.^ 

428, n. 

— f. 3. yi 16. Execution. 

136 

Ca 7. /. 6. Sunday. 

459 

William and Mary, 

I. Ca i8o/ 11 . Toleqtion. 

4463* 630 

2. Ca 5. Diftrefs. ^ 

515. 636 

3 tif 4. r. 12. Diftrefs. 

636 

3 b’ 4* r. 14. Devifee. 

523 

5 £5*6* c. 12. Capiatur. 

' 600 

7^8. c, 7. Return to pRdbment. 597. 602 

7 (jf 8. c. 34. Quaker. 

292, n. b. 

8 fsf 9. c.xx. / 4. Trefpafs. 

4841 0. 0. 

11 12 3. c. 4- Papifts. 

77 

» 5 

An.\'f, 



1150EX TO THE MATTERS. 


Ankb. 


3 {Jf4» c, ij. Pfomifory notes. Peg* 393'^5 

4 f?5. <11§. Amemiment. 7, 8. i J- iC&» "• 


Xf 

f 

433 

. f. 4. L.able pleadirg. 

. Sir 

, -- f 6, Venire. 

598 


/%oi 

„ ,« .. /, 27. Account. 

. 209 

8. f. 14. Landlord. Ryit, 

376 

9. c, 14. Gimwg.' fV 

423, II. t. 

; 20. Mandamue. 

SH 

— f. 22. BMmfouryt- , 

536 

10. t. 15. Bankrupt. 

469 

{.21. BUmfiuty, 

Sj«> 


*' georob in. 

I- 

13 . t. 78 . /.^A* Highways. n. 

iC. (, 3R ti^olvsirt. »• Roy 

18 . f. 60 . Pa^t(^s. ^ 8 * u. 

.jif. f. 32 . /. 1 . PapiBs. 78 , 0 . 


— f. 35. Wuneft. 668, i>, 

32. c. 58. /. I. Quo Wirmtoi 534 n. a. 
34. u 6(j, Infolvcnt. ,n./. aor 

37. f. 70. Mutiny. 583, n. 


STATUTES OF LIMITATIONS, 
Sit Pleading, No. 16, 17, 18, i 


SUNDAY. 

Ste i^RRFsr. 


Gl’OPt F 1. 

». >?. I. f. ?3* 

3. I. 18. Papifts. 

4. t. 14k Biotmfiury. 

5. f. 24- Banltrupt. 

)3, Amendment. 

A. e. 21. Warrant. 

■7. t. 31. Bankrupt. 


'f Si6 

k 8a 

5 i 6 

' 589 

12 ^>, n. 

41J 

473 


Gboroc II. 


. aa. Set'ifT. 
f. 24. Bribery. 

:. JO. Bbtmfiurjj 
c. 25. Juror, 
f. *5. /. 4. Amapdment. 
e, 16, Btandford. 
t, 30. Bankrupt. 

/* S4* Set*ofF. ^ 

^ 43, WarrMt 
Infolvent. 


106. 261 
422 

536 

486 

60 

414 

4 ^ 9 - ^ 73 - 589 
' 263 

412 
200 


| 6 . OWs cburih. 463 

19. Replevin. 3?5* 4*S>. 460 

Juduneat. 

« _ 


9. Occu|iat>ti 

imiM J. 6 . Recovery* 
37 , Roliey. , 
46. QjtAvr* 
AiUl^ 

% • 

44 ,^C<^ of uraiWft- 


r- '1 iP- I ' 

a88t n<.>^. 
.316 
504 


568 , n. 

646 
292 . n. A 
425s Da ti 
599i"* 
' 47 * 


SUPERSEDEAS. 

S.« Error, Writ or. 

t r* 

T 

1 ENANT, 

Sit Court, No. i, a, 3,4* Heriot, No. 
1,2,3. Landlord AND I'tNAN j. 

< • 
TENANT IN COMMON, 

See Account. 

< TENDER, .) 

Su Pleading, No. 34, 35. 98, 9, 

f 

TENURf, 

Set Cou»iT, No. I, 2, 3,4. 

TOLERATION ACT. 

SarDissFNiERS. ** 


TOLL. 

1. A prefcription to take ioll for palling on m 

ancient navigable river through the plain* 
tilTt manor is bad in Uw. The mi^tf Hu 
of Hottinghm V. Lambert^ T. 11 & X 2 G. 2. 
C, B, lit 

2. A preferlption for toll thorough cannot be 

'Aippotted, unlefa a confideration fer.it be 
ihewD. ii. 

3. Aliter of toll trmr&f there a confiderA- 

tian U implied. fA 

TRIpl^ 











